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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
PEDRO AND HELGA CEPEDA Case No0.13-0388PSG

Plaintiffs,
V. MOTION STO DISMISS
FEDERAL NATIONAL MORTGAGE
ASSOCIATION et al,

(Re: Docket Nas. 25, 33)

Defendard.
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Doc.

ORDER GRANTING DEFENDANTS’

In this foreclosureelatedaction, DefendantSederal National Mortgage Association

(“FNMA”), Green Tree Servicing, LLC (“Green Treg’gnd Northwest Trustee Services, Inc.

(“Northwest”) (collectively “Defendants’jpointly move to dismiss the complaint fildy Plaintiffs

Pedro and Helga Ceped#laintiffs”) pursuant to Fed. R. Civ. P. 12(b)(6). Bank of America,

N.A. (“BANA"), also a defendant in this case, separately moves for diahussler Rule 12(b)(6).

Pursuant to Civil L.R. 7-1(b), the court found oral argument unnecessary to resolution of

Defendants’ motion but conducted a hearing for BANA’s motidaving reviewed the parties

papersthe court GRANTS both motions.
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l. BACKGROUND

The court draws the following facts, which it accepts as true for the purpdbesef
motions,from Plaintiffs’ first amendeadomplaint(“FAC”) originally filed in state court just before
removal to this court. Plaintiffs reside at 487 Albert Way, Marina, California (the “Subject
Property”). They recorded a deed of trust (“DOTH)the property to secure a promissory note in
exchange for a loanSometime in 2011, the rates and payments on their loan changed and so
Plaintiffs sought a loan modification from BANA, which held the interest in the nateJa@uary
10, 2012, in the midst of the loan modification process, BANA assigned the DOT to Green Tr
andrecordedhe transaction in Monterey County. BANA informed Plaintiffs that they would ne
to begin again the loan modification process with Green Tree following themesig

At Green Tree’s request, Plaintiffs resubmitted their documents for thenlodification
and provided new and updated information, including income tax rethat<Green Tree required
Green Tree promised Plaintiffs that while their loan modificagipplication was being considered
no trustee’s sale would occur. Plaintiffs complied with Green Tree’s reg@submitted the
additional information on May 21, 2012. On June 19, 2012, during this second application pr
Green Tree assigned the D@IFNMA. Green Tree did not record the assignment until August
2012. Despite the assignment, on July 13, 2012, Green Tree sought more information from
Plaintiffs. Even though it acknowledged receiving the documents that day, on July 13, 2012,
Green Trealenied Plaintiffs’ applicatioon the grounds th&tlaintiffs failed to timely submit the
documents.

BANA and Green Tree both advised Plaintiffs during the respective applicatioesses

that Plaintiffs had to remain in default to obtain a modifocaof the loan. Plaintiffs followed

1 SeeDocket No. 20 Ex. A.
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BANA and Green Tree’s advice even though throughout the process they hadrautfiuis to
cure the default.

Because of the default and the denial of the loan modification application, Ndrtielka
trustee’ssale on July 17, 2012, four days after the denial of the loan modification application.
FNMA, at this point already the holder of the interest in the note, purchased thet Pubperty
from Northwest at the trustee’s sale. Northwest recorded the gedife trustee’s sale in
FNMA'’s favor on August 3, 2012, immediately after Green Tree recorded ther emdignment to
FNMA of the interest in the note. On September 5, 2012, FNMA filed an unlawful detetiioer a
against Plaintiffs.

Based on thesedtual allegations, Plaintiffs filed suit in Monterey County Superior Cour}
for injunctive relief, damages, rescission, and quiet title based on fraud, bad faath dfr€al.

Civ. Code § 2923.5 and § 2924, violations of the Home Affordable Modificatiogr&m

(“HAMP™), unlawful foreclosure, promissory estoppel, and civil conspiracy to defraud.

Defendants and BANA removed the case to this court. The court denied as moot Deféinstants

motion to dismiss because they failed to address Plaintiffs’ HA&endants brought a second
motion to dismiss, which Plaintiffs untimely opposed. BANA brought a separate mmwtion t
dismiss, for which Plaintiffalsofiled an untimely opposition.

Il LEGAL STANDARD S

A complaint must contain “a short and plain statenoétiie claim showing that the pleadef

is entitled to relief.? If a plaintiff fails to proffer “enough facts to state a claim to relief that is
plausible on its face,” the complaint may be dismissed for failure to state a clainwhioh relief

may be ganted® A claim is facially plausible “when the pleaded factual content allows the couf

% Fed. R. Civ. P. 8(a)(2).
3 Bell Atlantic Corp. v. Twomb}\550 U.S. 544, 570 (2007).
3
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draw the reasonable inference that the defendant is liable for the misconduct’dlleged.
Accordingly, under Fed. R. Civ. P. 12(b)(6), which tests the legal suitigief the claims alleged
in the complaint, “[d]ismissal can based on the lack of a cognizable legal thebeyadysence of
sufficient facts alleged under a cognizable legal thedry.”

On a motion to dismiss, the court must accept all material allegaitiothe complaint as
true and construe them in the light most favorable to thenmmring party? The court’s review is

limited to the face of the complaint, materials incorporated into the complaint bbgrmede and

matters of which the court may take judicial notiddowever, thecourt need not accept as true

allegations that are conclusory, unwarranted deductions of fact, or unreasonablecésferd
“Dismissal with prejudice and without leave to amend is not appropriate uiniessear . . . that
the complaint could not be saved by amendmént.”
[l DISCUSSION
A. Request for Judicial Notice
Defendantsand BANArequest judicial noticef variousforeclosurerelated documents
recorded in thd/onterey CountyRecorder’s Office® The court may take judicial notice of a “fac

that is not subject to reasonable dispute because it is generally known . . . or candtelnaerut

* Ashcroft v. Igbgl556 U.S. 662, 663 (2009).

® Balistreri v. Pacifica Police Dep’t901 F.2d696, 699 (9th Cir. 1990).

® See Metzler Inv. GMBH v. Corinthian Colls., [0 F.3d 1049, 1061 (9th Cir. 2008).
" See idat 1061.

8 See Sprewell v. Golden State Warrjd@86 F.3d 979, 988 (9th Cir. 2001&esalso Twomb)\550
U.S. at 561 (“a whady conclusory statement of [a] claim” will not survive a motion to dismiss).

® Eminence Capital, LLC v. Asopeon, |16 F.3d 1048, 1052 (9th Cir. 2003).
19 seeDocket Nes 26, 34.
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readily determined from sources whose accuracy cannot reasonably be qdéstidtlaintiffs
have not objected to the judicial notice. The authenticity of the forecloslated documents is
not in dispute and may be verified by resort to the public reofthe court, howevemyill not
rely on facts contained within the documethiat reasonably may Iseibject to disputé® The
Defendantsrequest for judicial notictherefore is GRANTEDsto all documents.

B. Motion to Dismiss

As a preliminary matter, Plaintiffs indicated in their oppositions to both motions tosdism
that they were abandoning their claim for violations of Section 2923.5 and so the coissels
with prejudicethat claim against Defendants and BANA.

Defendantsand BANA eaclargue that the court should not consider Plaintiffs’ oppositiol
to their respective motiorizecause eachsponsevasuntimely. Defendants filed their motion to
dismiss on April 12, 2013 and noticed a hearing date of May 28, 20B8rsuant to Civil L.R. 7-
3(a), Plaintiffs’ opposition was due April 26, 2013 and any reply from Defendants was g Ma
2013. Plaintiffs did not file their opposition until May 21, 2083wenty-five days late andfter
the court had determined that a hearing on Defendants’ motion to dismiss was samyeces
pursuant to Civil L.R. 22(b).*® Defendants in turn filed a reply on May 24, 2013, in which they
object to the untimely opposition. BANA filed its motion to dismiss on June 4, 2013, making

Plaintiffs’ opposition due June 18, 2013. Plaintiffs did not file the opposition until June 19, 20

1 Fed. R. Evid. 201(b).

12SeeFed. R. Ev. 201(b)(2).

13See Lee v. Cityf Los Angeles250 F.3d 668, 689 (9th Cir. 2001) (finding the district court errd
in relying on disputed facts contained within documents that otherwise were the pitgpet of
judicial notice).See alsd-ed. R. Evid. 201(b).

4 SeeDocket No. 25.

15 SeeDocket No. 29.

16 SeeDocket No. 28.
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Had this been Plaintiffs’ firatntimely response to a motion, the court may be inclined
toward leniency, but Plaintiffs filed their opposition to Defendants’ first motionstmigs’

twenty-two days laté® Plaintiffs’ counsel indicated at that time that she was ill and unable to k

up with her workload, and so the court considered the arguments presented in that ogposition.

Plaintiffs’ counsel gres no excuse, however, ftire most recenintimelyoppositions, and
according to emails Defendants have submitted, she did not trytect®efendants’ counsel
regarding problems with her opposition until April 29, 201dready three days after thrasponse
was du€® And she has not explained to the court why her opposition to Defendants’ masion
not filed until over three weeks after she approached Defendants about heyitabéitve the
opposition. As to the opposition to BANA’s motion, Plaintiffs’ counsel again offers no
justification or everanexcuse for the untimely response.

Given the repeated late responses to motions and Plaintiffs’ counsel’s taiewen
address the delay with the court ttourt will proceed to evaluate thmtionsas if Plaintiffs had
not filed their oppositions.

1. Tender Rule

Defendantsand BANA assert that Plaintiffs cannset aside the trustee’s sale because thq
have not alleged that they can and will tender the entire amount of the'ldatder California law,
in an action to set aside a trustee’s sale, a plaintiff must demonstrate thatedbasvalid and

viable tender [offer] of pyment of the indebtednes$*” The tender rule requires a plaintiff to (1)

17 SeeDocket No. 8 (filed February 4, 2013, making opposition due February 18, 2013).
18 SeeDocket Nos. 19, 20 (filed March 12, 2013)

19 SeeDocket No. 19.

0 seeDocket No. 32 Ex. A,

1 pantoja v. Countrywide Home Loans, In840 F. Supp. 2d 1177, 1183-84 (N.D. Cal. 2009)
(quotingKarlsen v. Am. Sav. & Loan Assh58 Cal. App. 3d 575, 578 (1971)).
6
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“demonstrate a willingness to pay” and (2) “show the ability to fayThe rationale behind the
rules is that if [the borrower] could not have redeemed the property had tipeogadures been
proper, any irregularities in the sale did not result in damages to the [borréiv@érider is a
requirement in a quiet title action as well as in any action to set aside a trustée sale.

“There are, however, exceptions to the tenderirement.”” Tender is not required where
(1) “the borrower’s action attacks the validity of the underlying debt . . . since idwouktitute
an affirmation of the debt”; (2) “the person who seeks to set aside the truste¢iasa counter-
claim or s¢-off against the beneficiary”; (3) “it would be inequitable to impose such a comadit
the party challenging the sale”; or (4) “the trustor is not required to redgoity to attack the deed
because the trustee’s deed is void on its f&te.”

In ther complaint, Plaintiffs do not allege that they can and are willing to pay the
outstanding debt on the loan. They suggest that they at somevpoenable to cure the default,
although the complaint does not go so far as to allege that they still ling arid able to pay that
outstanding amount or that they have offered to dd Stheir quiet title claim, therefore, must
fail, as a discharge of the debt is necessary to pursue that cause of®aéto. the setside
request, bcause they have ndtegged any offer of tender, Plaintiffs must fit within one of the

exceptiors to have standing.

?21d. (citing In re Worcester811 F.2d 1224, 1231 (9th Cir. 1987)).
23 Lona v. Citibank, N.A202 Cal. App. 4th 89, 112 (2011).

4 See Sowinski v. Wells Fargo Bank, N@ase No. 11-6431-SC, 2012 WL 5904711, at *2 (N.D
Cal. Nov. 26, 2012).

5 d.

61d.

" seeDocket No. 25 Ex. A af 12.

?8 See SowinskR012 WL 5904711, at *2.
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Based on Plaintiffs’ allegationsnly the inequity exception could apply to this case.
Plaintiffs allege they defaulted on the loan because they relie@dtem&nts by BANA and Green
Tree representatives that they had to remain in default to quakSuming the truth of these
allegations, as the court must at this stage, it would hardly be equitable te Fqintiffs to offer
to pay the entire amount of their debt on the loan when their dedadithe resulting acceleration
of the debtwas the result acidvicefrom thevery institutions to which thehad to pay the debt.
Having said that, Plaintiffs have not alleged they have offeredrthe diault and pay all of the
accompanying fees. There is no inequity in requiring Plaintiffs to show thatahegnd are
willing to cure the default before attempting to set aside the trustee’s séléney cannot
plausibly allege their ability and wiligness to pay the deficiencies, they have not been harmed
the trustee’s sale.

On these grounds, the court finds that Plaintiffs do not have standing to set aside the
trustee’s saleThe quiet title claim is DISMISSED WITH LEAVE TO AMEND and Plaintiffs
likewise may amend to attempt to show entitlement to the rescission remedy theBsesmkse
Plaintiffs also request damagdise court evaluates their other claims to determine whether they
can survive Defendantsid BANA'schallengs.

2. Promissory Egoppel

To state a claim for promissory estoppel, Plaintiffs must assert (1) “a prdeasend
unambiguous in its terms”; (2) “reliance by the party to whom the promise is nfayldie

“reliance must be both reasonable and foreseeable”; and (4)dittyegsserting the estoppel must

29 See Onofrio v. Rigé&5 Cal. App. 4th 413, 424 (1997) (“[A]s a condition precedent to an actid
by the trustor to set aside the trustee’s sale on the grounds that the salabieythe trustor must
pay, or offer to pay, the secured debt, or at least all of the delinquencies and césts due
redemption, before he [or she] commences his [or her] action, or in his [or her] compledet.”)
also Lona 202 Cal. App. 4th at 112 (approving passage f@mofrio).

8
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be injured by his reliance’® Plaintiffs assert that BANA and Green Tree promised to “go forwa
with the loan modification in good faith and that a [t]rustee’s [s]ale would not take pdaciing
the loan modification process and that Plaintiffs needed to remain in defaulifleintorobtain the
loan modification.®* They further claim that they relied on these statements and “submitted th
loan documents, continued with the loan modification, and did not file bankruptcy, cure the dg
or take any other action as would be required to stop the [tJrustee’s [€]alagy allege that
Green Tree informed them of the denial of the loan modification applicatien it was too late
to cure the default, unless approved by the beneficiary” and they did not know that at that poi
FNMA was the beneficiary®

As Defendanteind BANA point out, Plaintiffs fail to allege sufficiently all of the elements
of promissory estoppel. The promise Plaintiffs allege is not clear and unambiguduSteBn
Tree and BANA promise that Plaintiffs needed to remain in default, that tiheefgisale would
not occur during the loan modification process, or, as their reliance statemggests, that
Plaintiffs would have an opportunity to cure the default after the loan modificationatjmsl was
denied? None of these options give rise to a promissory estoppel claim as cpleaaibyl.
Plaintiffs have not alleged that they diodtmeed to be in default to have their loan modification
application considered nor have they alleged that the trustee’s sale ot@iaedthe application
was processedas alleged, the sale occurred four days later. Plaintiffs also haveayetckihat
BANA or Green Tree promised an opportunity to cure the default following a asrtied

application.

30U.S. Ecology, Inc. v. Stat&29 Cal. App. 4th 887, 901 (2005).
3 Docket No. 25 Ex. A &f 12.

%1d. at 13.

4.
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Because Plaintiffs have not alleged sufficiently the elements of their praynestoppel
claim, DISMISSAL WITH LEAVE TO AMEND is appropriate.

3. Civil Conspiracy and Fraud

Defendantsand BANA assert that Plaintiffs fail to plead thelaimsfor fraudand “civil
conspiracy to defraudiith the specificityrequired by Fed. R. Civ. P. 9(b). Under Rule 9(b),
when alleging fraud “a party must state witlrticularity the circumstances constituting fraud or
mistake,” which requires “statements regarding the time, place, and natheeatieged fraudulent

34 «IM]ere conclusory allegations of fraud are insufficieft.*A court may dismiss a

activities.
claim grounded in fraud when its allegations fail to satisfy [Rule] 9(b) shtengd pleading
requirements

Here, Plaintiffs’ allegations are insufficiently specific. They assattttie “promises made
by Defendant$including BANA] were false and wersgated with the intent to induce” Plaintiffs
not to cure the defauff. Plaintiffs do not allege, however, when these statements were made,
made them, where the statements were said, or the content of the actual stalelS&SSAL
of the fraudandcivil conspiracyclaims WITH LEAVE TO AMEND, therefore, is appropriate.

4. Cal. Civ. Code § 2924 and HAMP

The court first disposes of Plaintiffslaim under HAMP. As Defendandésmd BANA point
out, and as several other courts have recognized, HAMP does not provide a private aetise of

to enforce its provision€ Because there is no private cause of action under HAMP, the court

GRANTS the motion to dismiss WITHOUT LEAVE TO AMEND.

3 In re GlenFed, Inc. Securities Litigt2 F.3d 1541, 1547-48 (9th Cir. 1994).
*1d.

% saldate v. Wilshire Credit Corps86 F. Supp. 2d 1051, 1064 (E.D. Cal. 2010).
37 SeeDocket No. 25 Ex. A aff 26.
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Turning to the next part of this claifBection 2924i governs balloon payment loans, whic
the statute defines as “a loan which provides for a final payment as originaéighded which is
more than twice the amount of any of the immediately preceding six reguadgiided payments
or which contains a call provision.” Section 2924i requires holders of balloon paymenbloans
comply with certain notice requirements at least 90 days before the due datérat thayment of
the loan®® Plaintiffs allege that their loan included a balloon payment, that DeferatehBANA
had to comply with the notice provisions in Section 2924i, and that Defendants and fB#ddA
to do so.

Plaintiffs’ allegations do not provide a factual basis giving rise to an obligagion b
Defendantsand BANAto comply with Section 2924i. Plaintiffs do not allege that they were
facing the final balloon payment on their loan such that Section 2924i applies to thmactiotes
with Defendants and BANAt that time.Their allegations state that their motivation for seeking
modification of thdoan was a change in rates and payments, which suggests that their loan W
ongoing — not that it was near its end. The court therefore DISMISSES thenS#24i claim
WITH LEAVE TO AMEND.

5. Injunction

Although styled as a cause of action, Plaintiffs’ request for an injunction isealyenot a
separate claim of liability against Defendants. On those grounds, the injundiion’‘is
dismissed. Furthermore, because the court has determined that none of thengndanys as

currently pleaded are viable, an injunction at this stage is not an appropriatg.remed

% See Cleveland v. Aurora Loan Serv., |Il3@ase No. C 11-0773 PJH, 2011 WL 2020565, at *4
(N.D. Cal. May 24, 2011) (listing cases that have dismissed HAMP claims on the godunads
private cause of action).

39 SeeCal. Civ. Code § 2924i(c).
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V. CONCLUSION
The court grants Defendants’ and BANA’s motions to dismiss as to all claingsamis
Plaintiffs limitedleave to amend their complainPlaintiffs shall file any amended complaint

within fourteen days of this order.

ITIS SO ORDERED.

Dated:August 7, 201 Ed _S. M e

PAUL S. GREWAL
United States Magistrathudge

12
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