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et al v. City of San Jose et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GARDEN CITY, INC., et al, Case No.CV 13-0577PSG
Plaintiffs,
DEFENDANTS’ MOTION TO
DISMISS OR STRIKE PORTI
THE COMPLAINT AND TO
ABSTAIN OR STAY THE
PROCEEDINGS.

V.
SAN JOSEet. al,

Defendart.

N N N N’ N e e e e

(Re: Docket No.17, 22, 25)

Doc.

ORDER GRANTING -IN-PART

ONS OF

Defendants City of San Jose, et édiDefendants”) move to dismiss or, in the alternative,

strike allegations frorthe complaint filed by Plaintiffs Garden City, Inc., et,&fPlaintiffs”).

Defendants also move the court to abstain or, in the alternative, stay the prace€dengarties

appeared for oral argument. Having considered the papers and the argumentst the cour

GRANTSIN-PART Defendants’ reques$or a motion to dismiss, DENIES Defendants’ motion to

strike, and DENIES Defendants’ motion to abstain or stay the proceedings.

|. BACKGROUND

The Gaming Control Ordinance (Title 16 of the San Jose Municipal Gatsjted by the

San Jos€ity Council on November 9, 1999, created the Division of Gaming Cd(fitnel

Division”) within the San Jose Police Department. The Division of Gaming Control is charged
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with carrying out licensing, permitting, revenue and tax auditing, regylatonpliance testing,
regulation promulgation, and other administrative functions pursuant to the regulaigngnpr
outlined in the Ordinance. Except where otherwise noted, the court draws the follagigg f
below, taken as true for the purposes of this motion to dismiss, from Plaintiffs’ ¢onipla

Casiro M8trix is one of two cardrooms permitted for gambling in San Jibsethe
successor to Garden City, Inc., which originally owned the cardroom paris#tue herand
which was bought by Eric Swallow, Peter Lunardi, and Jeanine Lunarditheers) in 2007.
Following theirpurchasethe OwnersnovedGarden Cityto a new high-rise building ne&finetta
San Josdirport andrechristenedhe operation as Casino M8trix.usiness has sindmurished.

The claimsnow before the court arose from Casin8thk’s move to its new homeThe
move was not an easy one and was not made any easier by Defendants’ Actionding to
Plaintiffs, despitetheir attempts to comply with the Division’s requirements regulating the
cardroom, as well as the city’s gealdland use restrictionie Administrator of the Divisign
Richard Teng (“Teng”and the remaining Defendants hangated them unfairlgnd unlawfully
by: (1) delayingthe licensure okeyemployees(2) delaying their permit amendmentttaar
cardroompermit, (3) conditioning the permit amendment on disclosuiiésgdroprietary gaming
systems(4) recommending denial of Casino M8trix’s plans for agh#ifloor gaming spacepb)
requiringa live video feed despite the Division’s lackcapability to receive the feednd(6)
causing excessive enforcement of parking and vehicular code regsilat the facilityn an effort
to inflate crime statistics.

Plaintiffs point to theease with whiclCasino M8trix’sonly competitoyBay 101 was able
to obtainits gaming permitérom the Division. Plaintiffs allegethat Bay 101 obtained illegal and

improper benefits frorseveral formeDivision officerswho had previously worked for Teng.

! SeeDocket No. 1.
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On the basis dhese allegations, Plairfsfbringclaimsunder 42J.S.C. 8§ 1983.First,
Plaintiffs allegeviolations of their right to procedural and substantive due process. Second,
Plaintiffs raise aso-called ‘tlassof-one” equal protection claim

In addition totheir meritsbased defensePefendant®ffer affirmativeand procedural
defenses that they believe manddigmissl or at least anarrowng of this case. Defendants
contendPlaintiffs’ claims fallshort on (1) standing, 2es judicata(3) statute of limitationsand
(4) immunity grounds.Defendants alsolaim that Plaintiffs improperly segdunitive damages.
Based on all this, Defendants move the court to dismiss the case in full or in geetalietnative,
Defendants seek &tay the action under the abstention doctsieteforth inYounger” Defendants
also move the court to strike allegations barred by the statute of limitatidnss judicata.

lI. LEGAL STANDARD S
A. Motion to Dismiss

A complaint must contain “a short and plain statement of the claim showing that the plg
is entitled to relief.® If a plaintiff fails to proffer “enough facts to state a claim to relief that is
plausible on its face,” the complaint may be dismissed for failure to state a clainwhioh relief
may be granted. A claim is facially plausible “len the pleaded factual content allows the court
to draw the reasonable inference that the defendant is liable for the miscondect. ll&The
plausibility standard is not akin to a ‘probability requirement,’ but it asks foe ithan sheer
possibilitythat a defendant has acted unlawfuflyAccordingly, under Fed. R. Civ. P. 12(b)(6),

which tests the legal sufficiency of the claims alleged in the complaint, disffeasabe based on

2 Younger vHarris, 401 U.S. 37 (1971).

% Fed. R. Civ. P. 8(a)(2).

“ Bell Atlantic Corp. v. Twomb}\650 U.S. 544, 570 (2007).
> Ashcroft v. Iqbal556 U.S. 662, 663 (2009).

®1d. at 678.
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the lack of a cognizable legal theory or the absence of sufficient facts alletgrchurognizable
legal theory.”

On a motion to dismiss, the court must accept all material allegations in the complaint
true and construe them in the light most favorable to the non-moving®p@hg.court’s review is
limited to the face of the complaint, materials incorporated into the complaint bsnede and
matters of which the court may take judicial noficelowever, the court need not accept as true
allegations that are conclusory, temanted deductions of fact, or unreasonable inferefices.

“Dismissal with prejudice and without leave to amend is not appropriate unless it is
clear. . . that the complaint could not be saved by amendmént.”

B. Motion to Strike

Upon motion or on its own, the court may strike from a pleading “any redundant,
immaterial, impertinent, or scandalous mattér“This includes striking any party of the prayer
for relief when the relief sought is not recoverable as a matter of faRtie 12(f) motions are
designed “to avoid the expenditure of time and money that must arise fronmigigpurious
issues by dispensing with those prior to tridl. Motions to strike are disfavored and “generally

not granted unless it is clear that thetterasought to be stricken could have no possible bearing

" Ballistreri v. Pacifica Police Dep/©01 F.2d 696, 699 (9th Cir. 1990).
8 See Metzler Inv. GMBH v. Corinthian Colls., &40 F.3d 1049, 1061 (9th Cir. 2008).
% Seeid.

19See Sprewell v. Golden State Warrjd@86 F.3d 979, 988 (9th Cir. 2001¢esalso Twombly
550 U.S. at 561 (“a wholly conclusory statement” of a chaithnot survive a motion to dismiss).

X Eminence Capital, LL@. Ageon, Inc. 316 F.3d 1048, 1052 (9th Cir. 2003).

12 Fed. R. Civ. P. 12(f).

13 Rosales v. Citibank, Fed. Sav. Bah®3 F. Supp. 2d 1177, 1180 (N.D. Cal. 2001).

1 Fantasy, Inc. v. Fogeryp84 F.2d 1524, 1527 (9th Cir.1998)y'd on other grounds510 U.S.
517, 114 (1994).
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the subject matter of the litigation™ “Courts must view the pleading under attack in the light
most favorable to the pleader, treating as admitted all material facts alleged aasoallde
presumptions that can be drawn therefrdf.”
[1l. DISCUSSION

A. Merits-Based Arguments

1. Procedural and SubstantiveDue Process

The court begins with the sufficiency of Plaintiffg'ocedural and substantive due process
claim. “A threshold requirement to a substantive or procedural due process claim anh#'gl
showing of a liberty or property interest protected by the ConstitutfoA plaintiff mayestablish
a protected property interest “where an individual has a reasonable expeatatitittement
deriving from existing rules or understandings that stem from an independentaatir@es state
law.”*® A “reasonable expectation of entittement is determined largely by the languhge of
statute and the extent to which the entittemenoighed in mandatory term$? “Although
procedural requirementsrdinarily do not transform a unilateral expectation into a protected
property interest a propertyinterestmay becreated if‘the procedural requirements are intended

to be a significantubstantive restriction on . . . decision makirfg.”

!> Rosales133 F. Supp. 2d, at 1180.
8 14.

17 Wedges/Ledges of Cal., Inc. v. City of PhoelixF.3d 56, 62 (9th Cir.1994) (internal quotation]
and citationoomitted).

8d.
¥d.
2014d.
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Plaintiffs claim theirproperty interests arigeom their. (1) cardroom permit amendment
applications’* (2) employee license applications and landowner license applic4tiand,(3)
business goodwift® Plaintiffs point to the imperative “shall” in tf@amingOrdinance and their
right to a hearingo emphasizehe limits uporDefendantstliscretion®* Those limits, Plaintiffs
argue give rise tathe propertynterestghey claim Defendantsespondhata close readf the
complaintreveals that, whatever general allegations they raise, Plaintiffs’ doesgrolaims arise
solelyfrom Defendantsfailure to granthe cardroonpermitamendment. Defendarttserefore

urgethe courtto consider only thzallegation

Defendantslisputethat a cardroom permit constitutes a property interest to which Plaintiffs

had a reasoide expectation of entitlemertighlighting therevocable nature of the cardroom

permit Defendantslso point out that although tk&atutes require thehief tomake certain

2! See Docket No. 1 afff51, 88, and 95.

22 Although the complaint references the Division’s “unreasonable deldigeimsing employees
the complaint does not claim that Plaintiffs possess a property interest in thditereyre ofts
employees

23 Docket No. 1 1 91. Curiously, Plaintiffs’ complaint does not incorporate { 91 into its prdcedura

and substantive cause of action unBlection1983. Id. at 92 (“Plaintiffs incorporate paragraphs
1 through 88, inclusive, by reference as though set forth in full.”).

24 Section16.30.230(BYf the GamingOrdinance provides:

The chief of policeshall permitthe amendment if the chief determines and finds that the propos
amendment will not:

(1) Have an adverse effect on public health, safety, or welfare; or

(2) Have an adverse effect on the ability of the administrator and the chief of police
to effectively administer and enforce the requirements and polictbsditle;
or

(3) Result in the violation of any city, state, or federal law; or

(4) Be inconsistent with the policies, purposes, and provisions of this title or be
contrary to the public interest.

See alsoSanJose Municipal Code Title 16, Section 16.110(C) (e ‘extent practicab)ehe
administrator of [the Divisignshall acton all [license] applications within one hundred and eight
calendar days of the date of receipt of a completed applicatemphasis added). The court notg
that the to “the extent practicable” language limits the persuasiveness of Rlaangiéfment that
this portion of Title 16 is made compulsory upon the administrator of the Division.

6
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findings, they do not prescribe hdhe chief should arrive at his conclusionSefendants
conclude that there is no “significant substantive restriction” on the chistsetibn, and thus, no
protectable property right is created by the procedural hearing affardeaning permit
applicants?

As an initial matter, the court agrees that the complaint focuses Plaintiffs’ ciesgro
claim on the cardroom permit issue. And so there, too, will the court focus itsigndllygs nub of
Plaintiffs’ due process claim centersthe degree to whictihe police chief and the division
administratoihave any discretion to withhold the permit amendment. In analyzing this discreti
the court must focus on thenguage of Title L6 Thatlanguage requires the chief to permit
amendment of gaming license unless the chief finds the proposed amendment will have one
four detrimental effect&® If the chief does not make such a finding, therctiief “shall permit”
the requested amendment to the gaming lich&ecausehe chiefis alleged tdave never made
one of those four findings based on an established factual record, the chief was reassssl the
cardroom permit amendmentlo discretion was permitted.

The same is true of thiivision administrataf® Casino M8trixsubmittedits permit
amendment application on March 30, 2011. Urdee 16 Section 16.30.200(EH)e administrator
of the Division“shall file a public report” withira “reasonable time period” after receipt of the

completed applicatiofor permit amendmerff Plaintiffs claim Administratoifeng delayed

2 parks v. Watsori716 F.2d 646, 657 (9th Cir. 1983).
26 Seesupranote 24.

2Td.

?8 Docket No. 1, 1 40.

291d.
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completion of a Permit Amendment Report for 16 months until July 20, 0. matter the
objective motive, the division administrator does not enjoy any subjective discreti

In sum, the court findthat Plaintiffs complaintsuccessfully pleaa claim for violation of
their due process rightsTime will tell whether they can prevail but dismiss@Plaintiffs’ first
cause of action at the pleading stage is not warranted.

2. Classof-One Equal Protection

An “equal protection claim can in some circumstances be sustained even if th#f pksn
not alleged clasbased discrimination, but instead claims that shdbes irrationally singled out
as a secalled class of one®* A classof-one equal protection claim under the Due Process Clay
of the Fourteenth Amendment lies where the plaintiff was (1) intentiof2)lyreated dferently
than others similarhgituaed and (3) there is no rational basis for the difference in treatthent.

a. Intent

To make out &lassof-one claima plaintiff mustfirst establisithe defendant’s intentional
conduct. Here, Plaintiffs’ complaint allegeshandful ofinstances where Casino M8trix received
markedly worse treatment than Bay 10tcluding: (1) intentional delays granting key
employees licensef?) intentional obstruction of landowner license applications, (3) delayed
eighth floor gaming, (4) burdensome security procedures, and (5) harassomppd®iaintiffs’
allegations of a larger pattern and practice of regulatory harassment isautiicpleadhe intent

elementof a classof-one equal protection claim. In light Glerhart which explained thata

304d.

31 Engquist v. Or. Dep't of Agric553 U.S. 591, 601 (2008) (internal quotations and citations
omitted).

32 See Vill.of Willowbrook v. Olech628 U.S. 562, 564 (2000).
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continuous history of harassment” by government employees may be enoughydrsatigient
prong, the courinds that the Plaintiffs’ complaint sufficiently @dsintent®
b. Differential Treatment Toward a Similarly -Situated Party

The secon@élemenif the classof-one analysis considershether Plaintiffs are
similarly-situatedto Bay 101. Courts “should enforce the similasiated requirement with
particular strictness when the plaintiff invokes the eltzfssne theory rather than the more settled
cognizable-group theory** Classof-one plaintiffs “must show an extremely high degree of
similarity between themselves and the personshiomvthey compare themselves. The Seventh
Circuit hasheldthatto “be considered similarly situated, the clasne challenger and his
comparators must be prima facie identical in all relevant respects or directlyrabiepa all
material respects® Stict “enforcement of the similargituated requiremeris a vital way of
minimizingthe risk that, unless carefully circumscribed, the concept of a classeafqual
protection claim could effectively provide a federal cause of action for reviewnotakvery
executive and administrative decisianade by state actor<.

Defendants argue that Plainsifand Bay 101 are not similarbjtuated and thus differential
treatment of the casinos cannot form the bafsésclassof-one claim. In particular, Defendants
point out that Plaintiffs, unlike Bay 101, sought to carry out eighth-floor ganNtogeover, &en
Plaintiffs concedé¢hat the two casinos did ns¢ek all of the same permits diéénses. On

balanceeventaking the factual pleadings in the complaint as, titheecourt agrees with

%1d. at 1023.

3% JDC Mgmt., LLC v. Reigt644 F. Supp. 2d 905, 926 (W.D. Mich. 2009).
% Clubside, Inc. v. Valentjmt68 F.3d 144, 159 (2d Cir. 2006).

% U.S. v. Moore543 F.3d 891, 896 (7th Cir. 2008).

3" Reich 644 F. Supp. 2d at 927.
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Defendants tha®laintiffs complaint fails to adequately plead th#iRtiffs and Bayl01 were
similarly-situated

This case is analogous &zocca v. Smitha recent casieom this district®® Smcca
considered an equal protection claim arising from a sheriff's denial of andodii@permit
applicationto carry gpermt to carry a concealed weapoihe courtejected the applicant,
Mr. Scocca’sassertion that he was similai$jtuated to favored third parties, because the criterig
for granting the firearm permit “are subjective and qualitative” in natufEhe court noted that in
“a classof-one equal protection case, cursory allegatitimst the parties ar&similarly situated
are especially problematic” where “inherently subjective and individualizedoemi@nt of health
and safety regulations” are at isSieBecausethe permit amendment at issue in this case calls fg
similarindividualized decision making, Plaintiffs cannot rely on conclusory allegatiopieéd the
similarly situated element of a clagéone cause of action.

C. Was There a Rational Basis for théisparity in Treatment

Plaintiffs alsomust show that there was no rational basis fod#temental treatment
Plaintiffs suffered The “rational basis prong of a ‘class of one’ claim turns on whether there is
rational basis for thdistinction rather than the underlying governmantion”*! The key question

is whether the sta hada rational basis for Plaint#f for differential treatmentHere,Plaintiffs

% Scocca v. SmiftNo. 3:11ev-1318 EMC, 2012 WL 2375203, at *5 (N.D. Cal. June 22, 2012).
39
Id.

“0|d. (citing Kansas Penn Gaming, LLC v. Collji¢o. 163002, 2011 WL 3849751 (10@ir.

Sept. 1, 2011)see alsdPerano v. Township of Tilded23 Fed. Appx. 234, 238-39 (3d Cir. 2011)
(in classof-one casestating that allegation that plaintifivas treated differently from ‘other
similarly situated residéial and commercial developetsias not enough; withouiore specific
factual allegations as to the allegedly similarly situated parties, he has replaasiblehe
conclusion that those parties exist and that they are like him in all relevanisgspec

*1 Gerhart 637 F. 3d at 1023 (emphasis in original).
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brief contairs a baldallegation that “Defendants had no rational basis for their actf6n8ald
allegations however, are not enough to satisfy the pleading standard in a Rule 12(b)(6) thotiof

Because¢he complain{1) doesot sufficiently plead tha®laintiffs and Bay One are
similarly-situated an@2) does not contain sufficient non-conclusory allegations that there was |
a rational basis for Defendants’ actiodsmissal is warranted on Plaintiffs’ classoneequal
protection claim.
B. Affirmative Defenses

In addition to meritdased arguments, Defendants offer sewadfaimative defenses that
they believe require dismissal.

1. Standing

Standing is a threshold inquivwwhose requirements are w&hown. Standing requires an
(1) injury in fact,(2) causally tied talefendants’ actiongnd (3) redressable by a favorable court
decison.** The injury must be “concrete and particularized” as welbatual or imminent, not
conjectural or hypotheticaf*® A “core component” of constitutional standing requires a “plaintif
to allegepersonalinjury fairly traceable to the defendant’s allegedly unlawful conduct and ligely
be redressed by the requested relféfPrudential standing doctrine requires thia¢ plaintiff
generally must assert his own legal rights and interests, and carirtos idaim to relief on the

legal rights or interests of third partie¥.

2 Docket No. 1, 1 107.

*3 Seelgbal, 556 U.S. at 681.

4 Seelujan v. Defenders of Wildlif&604 U.S. 555, 560-61 (1992).
“|d. (internal quotations and citations omitted).

6 Allen v. Wright 468 U.S. 737, 751 (1984mphasis added).

*"Valley Forge Christian College v. Americans United for Separation of Church and State, Ing.

454 U.S. 464, 474 (1982) (i Warth v. Seldind22 U.S. 490, 499 (1975)
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Here,the parties dispute whether two of theeeplaintiffs, Airport Opportunity Fund, LLC
(“Airport Fund) and Airport Parkway Two, LLG Airport Parkway”), have proper standing

before the court Garden City (dba Casino M8trix) is a California corporation controlled by the

Owners. The Owners also own and control the Airport Fund which is the sole owner of Airpof

Parkway. Airport Parkway is the business entity used by the Owners to gutichgsoperty
where Casino M8trix is situatedPlaintiffs’ complaint only explicitly and sufficiently pleac
single, narrow cause of actiddefendants failure tssueCasino M8trix’s cardroom permit
amendmentiolated Plaintiffs’ right todue processDefendantlaim thatbecausehe landowner
limited liability companieslo not hold an interest in tleardroom perm#, those companies do not
have a sufficient stake in the outcome of the litigatmsatisfy standing requirements

The court finds thbarmstemming fronthe delayed cardroom permit amendments and
delayed licensing waat most, tangential to Airport Fund and Airport Parkway. Airport Fund an
Airport Parkway’ interest in theeardroompermit amendment is not direct personal The
complaint does not trace how Defendants failure to issue the cardroom permit @amecaunsed
any injury to Airport Fund or Airport Parkwaworeover, ay financial remedyrom this
litigation would flow directly to Casino M8txi not Airport Fund or Airport Parkway. In sum,
Plaintiffs’ complaint does not adequately allege sufficparsonal injury suffered by Airport Fund
or Airport Parkway to confer standing on those parties.

2. Res Judicata

Based on a 2012 state writ proceediDgfendants arguthat all of Plaintiffs’ claims

against Defendants are barred by res judicAtéederal court must give a state court judgment the

same preclusive effect as would be given the judgment under the laws of the wsfaitshithe

judgment wasendered® Under California law, for res judicata to apply, thetments must be

8 See Migra v. Warren City Sch. Dist. Bd. of E¢dé5 U.S. 75, 80 (1984).

12
Case No.CV 13-0577PSG
ORDER

~—+

d



United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

present: (1p“claim or issue raised in the present actimust be fdentical to a claim or issue
litigated in a prior proceeding(2) the prior proceeding must havee4ulted ina final judgment on
the merits; and (3) “the party against whom the doctrine is being asserted” must havéenbeen

privity with a party to the prior proceeding® California law distinguishes two kinds of res

judicata: claim prelusion and issue preclusionClaim preclusion bars successive litigation of the

same claim after a final judgment, even if the same issues on the claim were dahrtiedirst

suit, while issue preclusion bars relitigation of an issue that actually was ttigaen if the claim

is different” *°

Here, Defendants assert claim preclusidwacording to Defendants, this action is the samg

as Plaintiffs’ 2012 state court action seeking a writ of mandamus to forcevie®Dto provide
timely processing of their appations for landowner licensing and amendment to the gaming
permit. The state court denied the requd3efendants assert that the issues here arise from the
same set of factual circumstances as that case and so Plaintiffs should haveeaiaissdliér.
Plaintiffs respond that the issues actually litigatethe prior proceedingiere different from the
federal civil rights claims here and so res judicata does not apply. fdaatdb argue that even if
certain factual allegations overlap, in thidian, those allegations highlight attern and practice
of violations oftheirdue processghts.

The court turns to whether each of the three fadtierstifiedabove is present.

a. Identity of Claims
Under California law, claims are sufficiently identical if they deal with tmeesSgrimary

51

right.”>~ For “the purposes of applying the doctrine of res judicata, the phrase ‘cause of ation

9 Boeken v. Philip Morris USA, Inc48 Cal. 4th 788, 797 (2010).

%0 carollow v. Vericrest Financial IncCase No. 1tv-4767 YGR, 2012 WL 4343816, at *4
(N.D. Cal. Sept. 21, 2012).

1 See Boeket8 Cal. 4th at 798.
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a more precise meaning: The cause of action is the right to obtain redresarorsuffered,
regardless of the specific remedy sought or the legal theory (common leatubory)
advanced.® In other words, two causes of action under California law generally consist
same “primary right” when “the samerfias seek compensation for the same hatin.”

Defendants argue that both lawsuitdlaintiffs havesought to have their applications for
landowner licenses and cardroom permit amendments granted in a timely fashiardabisfe
claim Plaintiffs allege theame harm in both suits: an inability to provide gaming at the new
location. Defendants argue the alleged harm occurred at the same time, by the samne bygts
the same actors. Defendants claim that the constitutional violations coel®d®v asstxd in the
prior state court proceeding, but were not due to inartful drafting. Nonethelessd®ms@feclaim
that Plaintiffs “expressly alleged” the issues of due process and equatiprotender the federal
constitutionin the earlier lawsuit Defenénts citePalomar Mobilehome Park Ass’n v. City of San
Marcosfor the proposition that litigants “cannot avoid the preclusive effect of resajadiy
failing explicitly to plead federal constitutional violations in a prior state acfibrhus,
Defendants concluddat California law bars Plaintiffs’ constitutional claittat could have been
litigated in a prior California state proceeding.

Plaintiffs note that under California law, a final state court judgment, ltptes further
proceedings ithey are based on the same cause of actoRlaintiffs argue that different primary
rights may be violated by the same wrongful conduct and therefore the focus shauidlall

harm suffered. Plaintiffs argue that even thougir tanstitutional claims in this litigation arise

*21d.

>3 d.

>4989 F.2d 362, 365 (9th Cir. 1993).

*>Brodheim v. Cry584 F.3d 1262, 1268 (9th Cir. 2009) (citations omitted).
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from some of thesame transacti@or occurrences, and thus soméhefsame factsnderlying
both suits, that alone is not dispositive. Plaintiffs identify a series of evattsdcurred after June
25, 2012 (the date oflie state petition decision) to supportittEgument that later events ripened
Plaintiffs claims Therefore, Plaintiffallege theycould nothave raisedhoseclaims earlier

The court finds that the primary rights at issue in the current proceeamgsarkedly
different from the primary right at issue in the California mandamus adticthe prior California
actionPlaintiffs sought mandamus relief to obtaimeir cardroom permit amendment and
landowner licenseAlthough the mandamus petition neagassing reference to the parties’
constitutional rights, Plaintiffs never brought constitutional claifnhe petition limited itself to
mandamus relief tpave the way foPlaintiffs to legally open their new gaming facility. Plaintiffs
complaint in the current litigation seeks compensation for Defendants’ ongoingoviaétheir
constitutional rights. Thus, different primary rights are implicated by the lains

b. Identity of Parties

Plaintiffs and Defendants agreeat the parties were identical in both proceedings. Gards
City, Airport Parkway, and Airport Opportunity were plaintiffs in the prior pealbeg and brought
themandamus petition against the defendants in the current proceeding the City ad&Sdhel
San Jose Police Department, and Richard Pénthus, this element of res judicata is satisfied.

C. Final Judgment on the Merits

For res judicata to apply, the initial state court proceeding mustresuked in a final

judgment on the merits. Defendants argue that the June 25,2014, of a state petition for a

writ of mandate constitutes a final judgment on the merits that precludes Plaiat#sgaf claim.

%6 SeeDocket 18 Ex. B-1.

>" The court notes that Eric Swallow, Peter Lunardi Ill, and Jeanine Lunardiytieesof Casino
M8trix, were individually-named plaintiffs in the prior proceeding. The San JugzP
Department’s Division of Gaming Control and San Jose Police Chief Christopheodfedlso
were named defendants in the prior proceeding.
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Plaintiffs counterthat recent Ninth Circuit precedehtoney v. Distelrathis controlling and
excepts mandamus actioinem precluding subsequent civil rights claims under Section 1983. T
Ninth Circuit inHoneyheld that California mandamus actions do not result irudesgta analo
notpreclude federal civil rights claims undgection 1983% Therefore Plaintiffs argueres
judicata does not precludiaintiffs’ subsequent Section 1983 claims in this case. In the
alternative Plaintiffs argue that iHoneyis not dispositive, the preclusive effect of the prior
proceeding should be limited in scope because the court relied on a limited ewdectad and
the court admitted that it “did not have the resources or experience to exerngdiserdéson to
evaluate thepproval process for licenses and gaming operatitins.”

In Yaqub v. Salinas Valley Memorial Hospifaldge Fogesquarely addressed the issue th
faces the court today: whethdoneypermits a Plaintiff to raise a civil rights claim following a
mandamustate court actiofi® The court heldhatwhile Honeyrepresentedd complete departure
from prior Ninth Circuit and California precedénit was stillbound to “followHoneyas the
Ninth Circuit's most recent decision on the issue at h&hdlhe court agrees with Judge Fogel's
prior holding and finds the Ninth Circuit’'s case law dispositive on the point: even if tre pri
claims were the same, in light 6aqub the prior California mandamus action does not result in 1
judicata in this cas

3. Statute of Limitations

The statute of limitations fdection1983 claims is the forum state’s statute of limitations|

*8 Honey v. Distelrath195 F.3d 531, 533 (9th Cir. 1999).
> Docket No. 18Ex. B-1, 8

0 Yaqub v. Salinas Valley Mem’l Healthcare S¢s02-02703-JF, 2005 WL 588555, at *5
(N.D. Cal. Mar 14, 2005).

4.
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for personal injury action§? Californids two-year statute of limitationgeriod for personal injury
actionsarisingon or afterJanuary 1, 2003s applicable in this cas® Federal law*determines
when the state limitations period begins for a claim under 42 U.S.C. § 088 1ederal claim is
generally considerkto accrue when the plaintiff knows or has reason to know of the injury whi
is the basis of the actiof” Plaintiffs mayinvoke the continuing violations doctrine to circumven
the twoyear statute of limitationgeriodby tying defendantsconduct beyond the twgear statute
of limitations windowto “a systematic piécy or practice” of wrongdoing®

Here, Defendants argue that factual allegations predating February 2dddrrad by the
statute of limitations.Plaintiffs respond that Defendants have not shown that they knew or sho
have known that those actions were part of Defendants’ violations through a pattertice pfac
Plaintiffs’ constitutional rightsFour of the events Defendants claim predate February 2011 ha
no dates in the complaint and so Defendants have not shown they are untimely. And as to
allegations regarding events predating 2011 alluding to Teng’s potential cohfhtgrest,
Plaintiffs argue that those citations show that Teng had the conflict, not that fl&imédv about
the conflict or had notice of itPlaintiffs also assert &8y as a matter of law, they may rely on
actions before the statute of limitations to allege a “systematic pattern orgractiountingo a
constitutional violation.

Theparties’dispute centers around what exactly Plaintiffs are allegih@laintiffs seek
liability for discrete actpredating February 2011, they are out of luelawever,Plaintiffs’

allegations claim an overall systemic problefmus, Plaintiffsmay rely on allegationsf conduct

%2 McDougal v. Cnty. of Imperiab42 F.2d 668, 673 (9th Cir. 1991).

%3 Cal. Civ. Proc. Code § 335.1 (West 2003).

% Norco Const., Inc. v. King Cnfy801 F.2d 1143, 1145 (9th Cir. 1986).
%% d.

® Gutowsky vCnty. of Placer108 F.3d 256, 259 (9th Cir. 1997).
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predating February 2011 to establish a pattern of misbehaM@rstatute of limitationsherefore
does not apply.

4. Conflict of Interest Claims

DefendantsuggesPlaintiffs attempted “to sue Teng under state and local law for allege
conflict of interest.®” Defendants argue that Plaintiffannot bringsuchconflicts of interest
claims against Tengnder state lawPlaintiffs respond that they are not making such conflict of
interest claimgbut rather relying on the conflict of interest factual allegatiormuttresgheir
Section 1983 elims. Based orPlaintiffs representations that they are merely supporting their d
process and equal protection claims and are not independently pursuing state éavocaason
in this litigation, the court holds dismissal is not warranted.

5. Teng’s Liability for Punitive Damages

Defendants argu€eng cannot be liable for punitive damages in his official cap&tity.
Plaintiffs respond that they have sued him in botloffisial andpersonal capacity artierefore
he can be liable for punitive danmesgs a private individual® Defendants did not address the
issue of Teng'’s liability for punitive damages in his personal capacity and theisdraceded the
point.

6. Immunity

Defendants assert state immunity, which Plaintiffs respond is inapplice®éxtion 1983

claims. Here,Plaintiffs have the high ground. Guillory v. Orange Cnty.the Ninth Circuit held

" Docket No. 17, 28.
% 1d. at 30.

% Docket No. 22, 36. Although Plaintiffs’ opposition does not cite case law to support its posi
the case law does provide some supp8eeSmith v. Wade461 U.S. 30 (1983) (finding that
individual public officers may be liable for punitive damages in a Section 1983 action).
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that state statutory immunities do not apply to federal civil rights actfoiitws, Befendants
assertion of state immunity must rejectd.

7. Abstention

In the Ninth Circuit, “abstention is required” if four requiremearesmet: state court
proceedings must be (1) “ongoih@?) “implicate important state interest$3) “provide an
adequate opportunity to raise federal questions,” and (4) the federal court acstoiemnjoin the
proceeding or have the practical effect of doing’3o.”

Plaintiffs assert that the parallel state court action does not meet the secaunthor f
elements. They assert that the constitutional violations do not implicate importanttstat&sn
because they are not challenging the regulations, merely the enforcénientegulations.
Plaintiffs also assert that this court’s judgment will not enjoin or threatenjtin the state court
action. Becausehe stag¢ court proceeding was only directed towards the issuance of the cardr
permit amendment and landowner license and not relief for due process violagormrt agrees
that abstention is not required in this case.

8. Motion to Strike

Defendantsnovethe court to strikelevenportions of the complaint which they claim
constitute allegations barred by the statute of limitations or res judietantiffs respond that
Rule 12(f) does not permit striking on the grounds that allegations are precluaethtsr of

law.”® In light of Whittlestonehe court agrees with Plaintiffs and finds Defendants must rely on

0731, F.2d 1379, 1382 (9th Cir. 1984).

"L Portrero Hills Landfill, Inc. v. Cnty. of Solan®57 F.3d 876, 882 (9th Cir. 2011) (internal
guotations omitted).

2 SeeWhittlestone, Inc. v. HandEraft, Co, 618 F.3d 970, 971 (9th Cir. 2010) (holding that
“Rule 12(f) of the Federal Rules of Civil Procedure does not authorize a district court tescism
claim. .. on the basis it is preclutias a matter of law”).
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their Rule 12(b)(6) motion to test the legal sufficiency of the compfaint.
V. CONCLUSION

The courtGRANTS Defendants’ motion to dismiss Plaintiffs’ equal protection claim. The
court GRANTS Defendants’ motion to dismiss Plaintiffs Airport Fund and Airpait?ay from
this litigation for lack of standing.

The court DENIES Defendants’ motion to dismiss Plaintiffs’ due process alaim
DENIES Detndants’ motion to dismiss Plaintiffs’ evidence of Defendants’ conflict ofaster
The court DENIES Defendants’ motion to dismiss Plaintiffs’ claim for pundammages. The
court DENIES Defendants’ motion to dismiss Plaintiffs’ complaint on resataligrounds, statute
of limitations, and immunity grounds. The court DENIES Plaintiffs’ abstentiotion and related
motion to stay the proceedings. The court DENIES Plaintiffs’ motion to strike.

Because the court is not persuaded that amendment wofutliéethe court further
GRANTS Plaintiffs leave to amend their complaint in a manner consistent vatortier. Any

amended complaint shall be filed no later tB@ptembeB0, 2013.

IT 1S SO ORDERED.

Dated: Septembér, 2013

e S. Al

PAUL S. GREWAL
United States Magistrathudge

31d. at 974 (identifying the defendant’s Rule 12(f) motion as an attempt to have certangof
the complaint dismissed and noting that such an argument was better suited fot 2(BR(
motion or a Rule 56 motionyee #&s0 Yamamoto v. Omiy&64 F.2d 1319, 1327 (9th Cir.1977)
(“Rule 12(f) is neither an authorized nor a proper way to procure the dismisdabod glart of a
complaint.”) (internal citations and quotations omitted).
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