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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

TANNER TROSPR, on behalf of himself,
individually, and all othes similarly situated,

Case No.: 13-CV-0607-LK

ORDER GRANTING PLAINTIFF’s
MOTION FOR CLASS
CERTIFICATION

Plaintiff,

V.
OSTEONICS CORPORATION, and DOES 1})to
100, inclusive,

)

)

)

)

)

)

STYKER CORPORATION, HOWMEDICA ;t
)

Defendants. g

Plaintiff Tanner Trosper (“Trgeer”) filed this putative clasaction against his former
employers, Stryker Corporation (“Strykgeind Howmedica Osteonics Corporation
(“Howmedica”), alleging that he has not beedamnified for employment-related expenses in
violation of California Labor Code § 2802 andli@ania’s Unfair Competition Law (Bus. and
Prof. Code § 17200 et seq.) (“UCL"). Before theu@ is Trosper’s Motion for Class Certification.
ECF No. 47 (“Mot.”). The Court, héng considered the record ingtcase, applicable law, and
parties’ briefs, hereby GRANTS TrosfgeMotion for Class Certification.

l. BACKGROUND

A. Parties and Plaintiff's Complaint
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Plaintiff Trosper was employed by Howmedifrom approximately November 2008 until
May 2011' ECF No. 1, T 9 (Complaint, hereinafterdi@pl.”). Trosper worked in the Stryker
Craniomaxillofacial division (“CMF”) of Howmedica as a Sales Representative. ECF No. 36-1

52:12-15 (Shinevare Dep.). Defendant Howmedi@wholly-owned subsidiary of Defendant

Stryker, and both corporationsean the business of mafacturing and marketing medical devices.

Compl. 11 10- 11; ECF No. 34-1 {8hinevare Decl.) In order toarket, sell and distribute its
products, Howmedica employs “sales representdtimesach of its divisions; specific to this
lawsuit are the CMF, Joint Preservation, Retroiesive (“Recon”), and Trauma and Extremity
(“Trauma”) divisions’> Opp’n at 2-3.

In his Complaint, Trosper lalges that between Novemi#608 and May 2011 he incurred
numerous expenses in the course of his employar@hfor the benefit of his employer, including
costs associated with operating his personiaicle and mobile phone; use of a fax machine,
landlines, office space, office sup@jenternet access, storagetegtainment; dining with clients;
and travel expenses (such asaae, lodging, and local transpation). Compl. 1 20-21. Trosper
alleges that during the Class Pefi&tryker and Howmedica did not have a policy providing for
reimbursement of expenses to putative obgsployees, and that the existing policy actually
prohibited such reimbursemenid.  24. Trosper contends Defendamolicy violated California
Labor Code § 2802, which provides that “[a]n emptasteall indemnify his or her employee for al
necessary expenditures or lossesirred by the employee in diremdnsequence of the discharge
of his or her duties.Id. 1 23, 39-40. Moreover, Trospdieges that Defendants’ policy

constituted an “unfair” and “unlawful” bugess practice in viakion of the UCLId. 11 45-48. The

! Trosper’s declaration states he was aplegee from April 2007 until May 2011. ECF No. 47-5
(“Trosper Decl.”) 1 3. This factual discreparizetween the Complaint, on the one hand, and
Trosper’s declaration on the othernot dispositive of the matteas issue in the instant motion.
2 During the class period, abir divisions at issue in thiawsuit (Joint Preservation,
Reconstructive, Trauma, and CMF) were pathef“Stryker Orthopaedics” group, which is an
alternate name for Howmedidan January 1, 2013, CMF begaporting to a new group, called
MedSurge and Neurotechnology. ECF No. 44¢Carthy Dep. 1) at 9:23-10:12. Michael
McCarthy, Howmedica Controllemd Director, notes that therms “Howmedica” and “Stryker
Orthopaedics” are interchangeabtk.at 11:14-15.
% The Class Period is defined as the period fR@hruary 1, 2009 to Gaber 1, 2012. Mot. at 3.
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putative class consists of “allis®ns who have been, or currently are, employed by Defendants
California during the Class Period as ‘Sales Representativesy 1.

B. Sales Representatives’ ies and Ordinary Expenses

Plaintiff asserts that all ¢lowmedica’s California “Sales Reesentatives” generally have
the same duties, often work from home, anchdbhave office space to which they report daily.
Mot. at 10; ECF No. 48-2 at 14-19; Trosper Decl. { 9. Plaifftiurther asserts that Howmedica
Sales Representatives regularigur business expensesliding phone, internet, fax, and
mileage. Mot. at 10; Trosper Decl. 1 7s8g als&eCF No, 47-1 (“Eckert Decl.”) 1 5 (“I incurred
business related expenses for my cell phoneingdyiyax machine, internet usage, etc.”).
Defendants do not dispute that SaRepresentatives often incur the above types of expenses a
result of their work.

C. Reimbursement Policy fo Ordinary Business Expenses

Trosper claims that during the Class Period Defendants had a policy not to reimburse
representatives for ordinary business expenses.d#@t. Trosper Decl. ] 6, 10 (“I am aware that
the Defendants’ policy of not reimbursing SaRepresentatives for ordinary business expenses
was applied to all Sales Representatives in Californs&8;also idat 1 14 (“I have spoken with
other Sales Representatives frother divisions in Howmedica anal, least while | was employer
at Stryker, none of them recen reimbursement of day-to-daypenses either.”). In support,

Trosper submits his own declarationwhich he states that he leatnat the time of his hiring that

n

sale

“Sales Representatives were not reimbursed for expenses they incurred in fulfilling their job dutie:

and that the only expenses thagre reimbursed were the occasidagage lunch or dinner with
prospective clients.” Trosper Decl. {s&e alsdckert Decl. § 6 (“Stryker Trauma covered
expenses for large lunches or dinners with do@ashospital staff. However, Stryker Trauma di
not front, pay or reimburse me for other busimetsted expenses. | was never reimbursed for m
cell phone, fax machine, or mileage.”). Trospksio cites the deposition of Defendants’ Rule
30(b)(6) witness Michael McCdny, Howmedica Senior Directoré@troller. McCarthy testified
that prior to February 1, 2011, Howmedica had nepspecific to sales @esentatives regarding

reimbursement of business expenses inlmymedica division. McCarthy Dep. 1 at 15:10-24.
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McCarthy also testified that Howmedica’'s policy wad to directly reimburse sales
representatives as expenses vecarred but rather to compensatdes representative in the Joint
Preservation, Trauma, and Recon divisiondlieir business expess through their sales
commissions. Opp’n at AlcCarthy Dep 1. at 19:7-9 (“The onission rates that the sales reps
earned were to cover most of the expense reimbersetimat they would ineu). He testified that
prior to October 2012, the same was true forssapresentatives in the CMF division. ECF No.
54-2 (“McCarthy Dep. 27) at 14:4-12.

With respect to the Trauma and Reconsions, Plaintiff cites a Howmedica document
effective November 2006 entitled “Sales Represamtdreimbursement Policy,” applicable to the
Trauma and Recon divisions, which indicdtes” to whether expenses including Vehicle
Mileage, Airfare, Business Meals, Lodging, Limo t&mainment, Parking, Tolls, Taxi, Bus, Train,
Auto Rental, Secretarial Service, Mobile PhdPBA and Internet were reimbursable. ECF No. 4
1 at 5 ("Mot. Ex. 4”). Defendants concede thaauma and Recon had written policies not to
“directly” reimburse sales representatives dutimg Class Period. Opp’n at 6 (“[T]he divisional
Recon/Trauma Sales Representaeembursement Policy states tlexpenses were not subject tq

direct reimbursement . . ."id. at 8 (“The Trauma and Extremityuvision share the Reconstructive

division’s written reimbursement policy.”). Howay®efendants claim that increased commission

rates were intended to reimburse representatoresxpenses in these divisions. Opp’n at 7.

Defendants contend the CMFvidion had a separate unique policy which reimbursed sales

representatives for many business expenses.nGgt (citing “Exhibit 6,” ECF No. 52-3 at 20-
29). The document Defendants cite is a genteagél and entertainment reimbursement policy
effective July 2010, applicable to all employeéshe CMF division, which does not specifically
reference sales representativesFBND. 52-3 at 20. In rebuttal, Phaiff points to Defendants’ new
CMF reimbursement policy effective Octolder2012, applicable sgifically to sales
representatives, which includi¢he stated purpos# “clarify[ing] which expenses are
reimbursable by Stryker to Sales Representatives.” ECF No. 48-1 at 2-3. This updated policy
that sales representatives will be directly reimbursed for various categories of expenses, inclu

vehicle mileage, airfare, meals, parking and taifce supplies, mobile phones, internet services
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and other related expensés. Plaintiff also points to McCarthg’testimony that prior to this new
policy, CMF sales representatives were not diyeeimbursed for their business expenses, but
instead, their commission rates were supposedver such expenditseMcCarthy Dep. 2 at
14:4-12. Plaintiff argues that Miarthy’s testimony combined with evidence of the new policy
proves that Howmedica’s old policy with regaodCMF sales representatives during the Class
Period was not to reimburse them for expensesatiffaalso cites to a deposition in which Seth
Brussea, Sales Director for Stryker CMF, ifesd that the CMF policy during the Class Period
stated that “all business expenses are to lakljyayou and no reimbursement will be provided by
Stryker CMF for such expenses unless explicitihatized in each case by your Area Director of
Sales.” ECF No. 54-3 at 5-7.

Defendants assert that the Joint Presaymativision did not have its own reimbursement
policy, and that therefore the gloliseline reimbursement policy falf Howmedica divisions
applied to sales representatiweshe Joint Preservation divisio®pp’n at 9. Defendants provide a
copy of that policy which was effective in JUP@08, which states, “It isve Company’s policy to
reimburse employees for actual business expenseséa in connection with the performance of
their assigned duties.” ECF No. 56-1 at 9.

Plaintiff concedes he was reimbursed fdeast some of his business expenses during th
Class Period. Mot. at 9-10; Oppat 4-6. Plaintiff was reimbursddr large meal expenses, car
payments, gas, and other various expenses.NECB2-1 (“Trosper Dep. 27) at 24:23-36:6. He
states these expenses were limited to large dirarel other special expses, and that generally,
sales representatives were not reimbursedefjular business expenses. ECF No. 48-2, EX. 6
(“Trosper Dep. 1”) at 6:14-17. Howmedica also sikwidence that salegresentatives in the
CMF and Recon departments abuéquest some direct expense reimbursements from their
managers, and in fact did stee, e.g Trosper Dep. 2 at 24:286:6 (stating he submitted
reimbursement expense requests for his work arsdpam for some of his expenses); ECF No. 51
4 (“Watt Dep.”) at 4:4-23 (Bryan Wyatt, alea representative Reconstructive division,
testifying he submitted expense reports and was reimbursed for some business expenses); E

50-3 (“Michael McCarthy Decl.”) § 7 (“I am gerally aware that each Howmedica division, and
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individual managers within those divisions, asatter of practice utilied their discretion to
approve the direct reimbursemeri various reasonablbusiness expensks California Sales
Representatives, whether those expenses weressty provided for in any specific written policy
or not.”).

Plaintiff claims Howmedica dinot inform putative class members at any time that a
portion of their commission was intended to reingeuthem for business expenses. Mot. at 8;
McCarthy Dep. 1 at 19:14-20:15 (McCarthy statingi@es not aware of any time prior to Februar
1, 2011 when the company notified those in tleedd, Trauma, and Joint Preservation divisions

that part of their commission was meant@onburse them for business expensiesat 22:6-11

(stating he could not identify ampcument in which CMF sales representatives were informed that

their commissions were intendexcover business expenses).

Plaintiff alleges that Howmedica did notptement a new reimbursement policy (which
properly compensated Sales Representativdsufsiness expenses) until February 1, 2011 with
respect to the Preservation, Recon, and Tratimisions, and not until October 1, 2d1gith
respect to the CMF division. Maat 5, 7; McCarthy Dep. 1 @2:12-23:20; ECF No. 48 at 29
(copy of new policy for Preservation, Reconstruction, and Trauma divisions); ECF No. 48-1 a
(copy of new policy for CMF division).

D. Procedural History

Trosper filed his Complaint on Februd, 2013. ECF No. 1. Defendants answered on
March 29, 2013. ECF No. 16. Stryker filed atran for summary judgment on January 23, 2014
(ECF No. 34), which the Court denied onrA@2, 2014. ECF No. 43. Trosper filed the instant
Motion for Class Certification on May 27, 2014. EQlo. 47. On June 27, 2014, Defendants filed
an Opposition (“Opp’n”). ECF No. 50. Trogpied a Reply on July 24, 2014. ECF No. 54

(“‘Reply”).

* Defendants assert that the new policy for the CMF department was effectuated December 1
2012. Opp’n at 9. However, Plaintiff cites evidefEEF No. 48-1, pages 2-3) that the CMF polic
was effective as of October 1, 2012. Mot. aR8ply at 3. Either way, the difference is not

dispositive to the outcome of this motion.
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Plaintiff seeks to certify the following clas*All individuals who were employed by the
defendants during the Class Period in California who held the tit®atds Representative.” Mot.
at 3. Plaintiff claims that the list of pute& members provided by the Defendants exceeds 260
individuals. Mot. at 12; ECF &l 47-7, (Declaration of Louis Min) § 3. The Class Period is
defined as the period from February 1, 2009 to@et 1, 2012. Mot. at 3. Plaintiff seeks an ordet:
(1) appointing Trosper as class representaReappointing Marlin &Saltzman, LLP and United
Employees Law Group PC as Counsel for the Ckasd;(3) authorizing Platiff to send notice to
all absent class members. Mot. at 3-4.

. LEGAL STANDARD

Class certification of Plaintiffs’ Section 2802 and U@aims is governed by Federal Rule
of Civil Procedure 23. Whether oot to certify a clas is within the digetion of the CourtUnited
Steel, Paper & Forestry, Rubber, Mfg. Energlfieél Indus. & Service W&ers Int’l Union, AFL-
CIO CLC v. ConocoPhillips Cp593 F.3d 802, 807 (9th Cir. 2010).

“As a threshold matter, before reaching the nexpents of Rule 23, the party seeking clas
certification must demonstrate that an idfgable and ascertainable class exis@ray v. Golden
Gate Nat. Recreational Are270 F.R.D. 501, 508 (N.D. Cal. Aug. 30, 2011) (citvhgzur v.
eBay, Inc.257 F.R.D. 563, 567 (N.D. Cal. 2009)).

Under Federal Rule of Civil Procedure 23(a), mi#imust establish that: “(1) the class is
S0 numerous that joinder of all members is imficable; (2) there are quens of law or fact
common to the class; (3) the claims or defe$¢ise representative fees are typical of the
claims or defenses of the class; and (4) the reptaBve parties will faly and adequately protect
the interests of the class.” F&l. Civ. P. 23(a). These requirenteare “commonly referred to as

the numerosity, commonality, typicagljtand adequacy requirementslérris-Wilson v. Delta-T

® Plaintiff is proceeding on the “unlawful” prong thfe UCL, which is derivative of the alleged
Section 2802 violatiorCel-Tech Commc'ns, Inc. v. L.A. Cellular Tel. (&0 Cal. 4th 163, 180
(1999) (noting that the UCL “bioows violations of other laws and treats them as unlawful
practices that the unfair competition law makekependently actionable.”). Thus, whether the
putative class is certifiable &sthe UCL claim depends on whetliieis certifiable as to the
Section 2802 clainSee Lozano v. AT & T Wireless Servs.,, 1584 F.3d 718, 737 (9th Cir. 2007).
Accordingly, although the Court limiits Rule 23 analysis to the&ion 2802 claim, this analysis

applies with equal force to the UCL claim.
7
Case No.: 13-cv-0607-LHK
ORDER GRANTING PLAINTIFF'S MOTION FOR CLASS CERTIFICATION




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Group, Inc, 270 F.R.D. 596, 601 (S.D. Cal. 2010). Pldiritears the burden of establishing that
all four requirements of Rule 23(a) are nhser v. Accufix Research Inst., [n253 F.3d 1180,
1186 (9th Cir. 2001).

Additionally, Plaintiff mustestablish one of the threequirements of Rule 23(1y.
Plaintiff here seeks to certifydass for his claim pursuant to Ri@8(b)(3). Mot. 15. In order to
certify a class pursuant to Rule BE@), the Court must find thagliestions of law or fact common
to class members predominate over any questitastiag only individualmembers, and that a
class action is superito other available methods for figiand efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3).
[ll.  DISCUSSION

Defendants object to certifitan on the grounds that: (1) Ptéif's proposed class is not
ascertainable; (2) Plaintiff's proposed clastsfine commonality, yipicality, and adequacy
requirements of Rule 23(a); and (3) Pldfigiproposed class fails the predominance and
superiority requirements of Rule 23(b)(3). The Court addresses each of these contentions in |

A. Objectionsto Declarations

Before addressing whether the proposedsatasets the various requirements noted abov
the Court addresses Defendarisjections to various deckions submitted by Trosper.
Defendants argue that the dealawns of Wyatt, Sarkisiannd Gutierrez contain speculation,
hearsay, and that they are “shaffidavits” because they are coerdictory to their declarations.
Opp’n at 7-8 nn. 5-7. Defendardkso argue Trosper’s declamat contains hearsay, improper
opinion testimony, and is a sham affidaldt. at 20 n.13. The Court deniBefendants’ objections
as to the declarations of Wyatt, Sarkisian anti€eiez as moot, as tl@urt does not rely on any
of these witnesses’ testimoityreaching its conclusiorisThe Court addresses Trosper’s

declaration below.

® The Court denies as moot Defendants’ objediioRlaintiffs’ Reply’s characterization of the
testimony of Jeremy McCarthy, another Howmedica employee unrétadidhael McCarthy,

because the Court does not retyJeremy McCarthy’s testimony in reaching its conclusion. ECKF

No. 55. The Court also denies as moot Plaimstifibjection to the Declaration of Kevin Rex, ECF
No. 50-4,seeReply at 15, and Plaintiff’'s objection the Declaration oMichael McCarthy, ECF
No. 50-3, because the Court grants class cetifin without relying on these declarations.
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In 2012, the Ninth Circuit rearticulated the€iit's standard on “sham” affidavit¥aeger
v. Bowlin 693 F.3d 1076, 1080-81 (9th Circgrt. denied133 S. Ct. 2026 (2018¢h'g denied
134 S. Ct. 33 (2013). “The general rule in the Nintlcdt is that a party ecaot create an issue of

fact by an affidavit contradicting his prideposition testimony.” 693 F.3d at 1080 (citWan

Asdale v. Int'l Game Teclh77 F.3d 989, 998 (9th Cir. 2009) (internal quotation marks omitted)).

“This sham affidavit rule prevents ‘a party who has been examined at length on deposition’ fr
‘rais[ing] an issue of fact simply by submitting affidavit contradicting his own prior testimony,’
which ‘would greatly diminish the utility of surmamy judgment as a procedure for screening out
sham issues of fact.1d. (citing Kennedy v. Allied Mut. Ins. G®52 F.2d 262, 266 (9th Cir.
1991)). InYaeger the plaintiff appealed the districourt’s grant of summary judgment to
defendants, arguing that his deekion had been inappropriatelystkgarded as a sham affidavit.
Id. at 1079. At his deposition, Yaeger could not Hemaswers to over 200 questions, even when
defendant’s counsel showed him exhdowtuments to refresh his recollectitsh. However, three
months later in his declaration Hescribed in great detail many of the same events he formerly
could not recallld. The district court disregded Yaeger’'s declarati@as a “sham” based on these
contradictions, and the Ninth Cuit held that the district couhad not abused its discretion by
doing sold. at 179, 181.

In Kennedy v. AlliedMutual Insurancethe Ninth Circuit defined “sham” testimony as
“testimony that flatly contradictsarlier testimony in an t&mpt to ‘create’ an issue of fact and
avoid summary judgment.” 952 F.2d at 267. Ke:nedycourt instructed that the “[sham] rule
does not automatically disposeaedery case in which a contraaicy affidavit is introduced to
explain portions of eadr deposition testimonyld. at 266-67. Instead, “thaconsistency between
a party’s deposition testimony and subsequent aftidaust be clear and unambiguous to justify
striking the affidavit."Van Asdale577 F.3d at 998-99. Here, Datiants argue that Trosper’s
declaration is a “sham,” citing Trosper’s declaration where he testified that during his employ
with Howmedica he had contact with other SdRepresentatives withand outside his CMF
division, and that this was thoasis for his general knowledgeatiHowmedica did not reimburse

Sales Representatives in California for busimegenses. Opp’n at 20; Trosper Decl. at 6
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(declaring that “[d]Juring my emplment as a Sales Representative in California, | had contact

with other Howmedica Sales Representatives,™gald a result, | am awarthat the Defendants’

policy of not reimbursing Sales Representativeofdinary business experswas applied to all

Sales Representatives in Calif@fi Defendants contend thistanony conflicts with Trosper’'s

prior testimony at his deposition, wieene testified to the following:

[Defendants’ Counsel]: Haweu discussed this lawsuit aty time with any current
or former Stryker CMF sales representatives?

[Trosper]: Not that | recall.

Q: Have you discussed this lawsuit ay aime with any Stryker employees at all?
A: Not that | recall.

Q: Have you discussed this lawsuitaty time with any Howmedica Osteonics
employees?

A: Not that I recall.

Trosper Dep. 2 at 49:25-50:8. Defendants alsotbe following from Trosper’s deposition:
[Defendants’ Counsel]: Ha& you made any efforts tecruit other CMF or HOC
sales representatives to participate in this case?

[Trosper]: No.

Trosper Dep. 2 at 51:14-15. Defentla“object to Plaintiff's ded@ration in its entirety” on the

basis that it “contradicts his depi@n testimony.” Opp’n at 20. ThCourt disagrees. Plaintiff's

testimony that he had contact with other sedgsesentatives when he was an employee of

Howmedica, Trosper Decl. § 6, in no way “flatigntradicts” his depositiotestimony that he has

not discussed this lawsuit with other employees or recruited other employees to join the laws

Trosper Dep. 2 at 49:25-50:8, 170:14-Kénnedy 952 F.2d at 267. No “clear and unambiguous’

discrepancy between the twatienonies is apparent, andcardingly, the Court overrules

Defendants’ objection to Trosper'salaration as a “sham affidavit.”

" Defendants also object to Tpes’s declaration on the basisthis statements constitute

inadmissible hearsay because they are based anotiter individuals id him. Opp’n at 20.

However, “evidence presented in support of class certification need not be admissible at trial.

Dominguez v. Schwarzenegg2r0 F.R.D. 477, 483 n.5 (N.D. Cal. 201Baulk v. Sears Roebuck
10
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B. Ascertainability

The Court now addresses whether the classtsithe ascertainability requirement. “As a
threshold matter, and apart from the explicit regunents of Rule 23(a), the party seeking class
certification must demonstrate that an iofgable and ascertainable class exis&gthavanish v.
ZonePerfect Nutrition Cp2014 WL 580696, at *4 (N.D. Cal. Feb. 13, 2014) (quodrgph v.
Acer Am. Corp 272 F.R.D. 477, 482 (N.D. Cal. 2011)). Ass$ is ascertainable if the class is
defined with “objective criteriaand if it is “administratively feasible to determine whether a
particular individual iss member of the classSee Wolph v. Acer America Cqrp012 WL
993531, at *2 (N.D. Cal. Mar. 23, 2012) (certify a class where “the identity and contact
information for a significant portion of these individuals [could] be obtained from the warranty
registration information and throuddtefendant’s] customer servidatabases”). Here, Plaintiff's
proposed class is ascertainabéeause it is identifiable from Defendants’ recotdsDefendants
have produced a list of all class mensdy@omplete with members’ addresseseMot at 12, 21.

Such records are sufficient to meet the agaggability requiremenimposed by Rule 23.

—+

Defendants’ argument to the contrary fails. Def@nt argues that the proposed class is ng
ascertainable because it is a “flfe” class that requires the Cotarresolve the disputed merits
issue in each class member’s favor before tehercan qualify as a member. Opp’n at 2, 10-11. In
support of this contention, Defendants €stler v. Level 3 Communications, 1n2002 WL
31040337 (S.D. Ind. Aug. 27, 2002), dndulino v. Dollar General Corp 2014 WL 1875326
(N.D. W.Va. May 9, 2014). The Court disagrees.

The Ninth Circuit has held that “[t]he failfgaappellation is simplya way of labeling the
obvious problems that exist when the class iisatefined in a way that precludes membership
unless the liability of the defendiais establishedihen the class is so defined, once it is
determined that a person, whaipossible class member, cann@wvail against the defendant, thalt

member drops out of the class. Thagpadpably unfair to the defendant[]Ramar v. RadioShack

& Co.,2013 WL 1703378, at *6 n.5 (N.D. Cal. Apr. 19, 2011). Accordingly, the Court overrules
Defendants’ hearsay objection.f®edants’ other objection thatshiestimony constitutes improper
opinion testimony, Opp’n at 20, is also overruetause Trosper may provide his lay witness

opinion as an employee concerning whatihderstood his employers’ policies to be.
11
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Corp., 375 Fed. Appx. 734, 736 (9th Cir. 2010) (unpubli§h€lasses that are “fail safe” are
unascertainable because the class definitionldvallow putative class members to avoid the
effects of res judicata if they do not succeedhamerits of their claim, such that putative
members either win or are not part of the cl&e=, e.g.Schilling v. Kenton Cnty., Ky2011 WL
293759, at *6 (E.D. Ky. Jan. 27, 2011) (“Plaintiffstims case define the class as consisting of
individuals who while incarcerafenere ‘subjected to intentionahysical and mental abuse by
Defendants in violation of the Eighth Amendrhenand the Fourteenth Amendment’ and were
denied ‘appropriate and necessary’ medical care as a ‘result of DefendagieEt and deliberate
indifference.”); Heffelfinger v. Elec. Data Sys. Cor@008 WL 8128621, at *10 (C.D. Cal. Jan. 7
2008),aff'd and remanded92 Fed. Appx. 710 (9th Cir. 2012) (“[P]laintiffs now seek to define
the class in terms of workers where denied overtime in violatn of the law. A class defined in
this fashion constitutes an impermissiblal-&afe’ class, whose members would be ‘bound only
by a judgment favorable to plaintiffs but rxt an adverse judgmetit(citation omitted)).

In bothPaulinoandOstler, cited by Defendants, the phiffs’ proposed classes were
denied certification for the same reason&uling the proposed classfdetion included “[a]ll
former employees of Dollar General stores tedan West Virginia who, according to Dollar
General’s records, were involuntarily terminatexim employment on or after July 10, 2005 and
who were not paid their final wagevithin 72 hours of terminationPauling 2014 WL 1875326,
at *4 (internal quotation marks omitted). The plaintiff asserted that in order to ascertain the clz
the court needed to “examine Dollar Generalords to determine whether a former employee
was ‘involuntarily terminated’ under the [Waétrginia Wage Payment and Collection Actld.
The court denied certificationiling the class was “fail saf&ecause “[i]n this case, class
membership is determined based on whether a person has a valid idaBiilarly in Ostler,
“plaintiffs initially souglt to define a class iterms of all adjoining ladowners in Indiana whose
property rights were violated by LeV&k installation of fiber optic cableOstler, 2002 WL
31040337, at *2. The court declinedcertify the “fail safe” class'because the definition based

class membership on the ability toriyia successful claim on the meritisl” The court noted that
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“[s]uch a definition is inconsistent with Rule @¥3), which provides ipart that a judgment
adverse to the class will bind all class membédds.”

Defendants’ contention that Trosper’s proposed<is “fail safe” isneritless. Plaintiff's
class definition includes “[a]ihdividuals who were employed by defendants during the Class
Period in California who held théle of “Sales RepresentativEdMot. at 3. Nothing in this
definition would allow a putative class membeestape class membership should the class fail jat
the merits stage, nor does the class definigguire a determination of whether Howmedica
violated Cal. Lab. Code § 2802 for any given clasmber before deciding if that person is a class
member. Indeed, were Defendants’ assertion trate“tiecause there is only one substantive legal
claim pled . . . the proposed class [] effectyva&hd necessarily reqes a determination of
[whether Howmedica’s reimbursement policy ai@ld Cal. Lab. Code § 2802] before a Sales
Representative can qualify as a class member,” (©apll), Defendants’ construction of the “fai
safe” doctrine would render every class unascextdénif the plaintiff class seeks a finding of
liability against the defendant. Defendardshstruction is also unsupported by the.|®ee, e.g
Hopkins v. Stryker Sales Cor2012 WL 1715091, at *3 (N.D. Cal. May 14, 2012) (certifying,
without mentioning any “fail safe” problem, a stawith definition of “[a]ll employees who were
employed by defendant during the class peimo@alifornia who holdhe title of ‘Sales
Representative”)Boring v. Bed Bath & Beyond of California Ltd. Liab..C2013 WL 6145706,
at *3-4 (N.D. Cal. Nov. 21, 2013) (granting cotmainal class certificatioof a class of “[a]ll
persons, who are, have beenwii be employed by Bed Bath Beyond of California Limited
Liability Corporation in the State of G®rnia from August 1, 2008 through the date of
preliminary approval in a Covered Positior)ndell v. Synthes US&014 WL 841738, at *4
(E.D. Cal. Mar. 4, 2014yeport and recommendation adopt@d14 WL 1794467 (E.D. Cal. May
6, 2014) (recommending class certification of twessés, both defined as “all former, current, and
future Sales Consultants who have been, am@jlbbe employed by Synthes in California from
four years prior to the filing ahis action (December 13, 2007)tke date of final disposition”).

Accordingly, the Court finds Plaintiff's proped class definition iascertainable because

the class definition does not require success on Hietiffs’ claims in order to determine who is
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or is not a class memb&ee Kamar375 Fed. Appx. at 736 (“[T]he deftion is not a circular one
that determines the scope of the class only onsal#cided that a class member was actually
wronged. Moreover, if a class member was ngally wronged, [Defendant] will be protected
against liability to that person.”).

C. Rule 23(a) Requirements

The Court next analyzes whether the propatass meets the requirements of Rule 23(a)
that there are questions of lawfact common to all class membetisat the class be represented
by a lead plaintiff whose claims are representadive typical of the cks, and that the lead
plaintiff will fairly and adequeely protect the class’s intereasFed. Rule Civ. Proc. 23(a). The
Court addresses each requirement in turn.

1. Commonality

Rule 23(a)(2) requires that tieelbe “questions of fact and law which are common to the
class,” although “[a]ll questionsf fact and law need not lm®@mmon to satisfy the ruleHanlon v.
Chrysler Corp, 150 F.3d 1011, 1019 (9th Cir. 1998). A class claim “must depend upon a comt
contention . . . of such a natuteat it is capable of classe resolution—which means that
determination of its truth or falsity will resolve asue that is central to the validity of each one d
the claims in one strokeWal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2551 (2011). The key
consideration in assessing commonalityniet‘the raising of common questions—even in
droves—but, rather, the capacity of asdwide proceeding to generate commmaswersapt to
drive the resolutionf the litigation.”ld. (internal citations and quation omitted; emphasis in
original). Here, Plaintiff argues Howmedibad a policy of not reimbursing putative class
members’ necessary business expenses. JalQade § 2802(a) provides: “An employer shall
indemnify his or her employee for all necessaxpenditures or losses incurred by the employee
direct consequence of the disalpa of his or her duties . . The California Supreme Court has

held that “an employer may satisfy its statytbusiness expense reimbursement obligation undg

8 Defendants do not contest numerosity. Givex there are approximately 260 putative class
members, the Court finds that Rule 23(a)(1)’s numerosity requirement iISeeBICF No. 47-7
3; Greko v. Diesel U.S.A., In@Q77 F.R.D. 419, 425 (N.D. Cal. 201(1)A] class greater than forty
often satisfies the requirement, whilee less than twenty-one does not”).
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section 2802 by paying employees enhanced compensatihe form of increases in base salary
or commission rates, provided the employerldisthes some means to identify the portion of
overall compensation that is intended as espaeimbursement, and provided also that the
amounts so identified are sufficient to fully reimgaithe employees for all expenses actually ang
necessarily incurredGattuso v. Harte-Hanks Shoppers, 2 Cal. 4th 554, 575 (2007).
Defendants claim the commonality requirement is not met. The Court disagrees.

This Court and others in th@ircuit have found that commoiitglis met when, as here, the
proposed class assettisit an employer adopted a pol@fynot reimbursing its employees’
necessary business expenses in violation of Section 38@2Stryker2012 WL 1715091, at *5
(“Plaintiffs meet the commonality requirement hbezause, at this stage of the litigation, the
evidence shows that the putattlass members worked as Stryker sales representatives in
divisions with uniform business expense reimbomset policies that, Stker claims, reimbursed
putative class members’ necessary business expenses primarily through Stryker’s commissig
based compensation system3yghulz v. QualxServ, LL.2012 WL 1439066, at *4 (S.D. Cal. Apr.
26, 2012) (finding commonality “baase [plaintiffs] challenge uniform policies and systemic
practices that apply toithclass of employees’gtuart v. Radioshack Cor2009 WL 281941, at
*7 (N.D. Cal. Feb. 5, 2009) (noting that uniformlipg on reimbursement for business trips usual

sufficient to satisfy commonality requirement).

As in Stryker the Court finds that commonality is satisfied in this case. While Defendants

argue that each Howmedica diwsihad differing policies with respt to reimbursement of sales
representatives, Plaintiff provides evidence commodhe class that is to the contrary. Notably,
Howmedica’s Controller and Director MicHadcCarthy testified that Howmedica sales
representatives from all divisions were not directly reimbursed for their business expenses, b
were compensated through higher commissibes, until Howmedica implemented policy
changes in February of 2011 for the Joint Eneation, Trauma, and Recon divisions, and in
October of 2012 for the CMF division. McCartBep. 2 at 9:15-10:13, 12:23-13:8, 14:4-12. This
is sufficient to support Plaintiff’'s argumenttithere is common evidence regarding whether

Howmedica enforced a blanket policy not to reimrse all Howmedica sales representatives durir
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the Class Period. Indeed, the centpagstion in this lawsuit is vdther, as Plaintiff contends,
Howmedica'’s policy violated Section 2802 by fagito compensate sales representatives for
business expenses, or if as Howmedica asskegsompany’s commissn rates fully complied

with Section 2802. The answer to that central tioiesvill determine the outcome of this caSee
Dukes 131 S. Ct. 2551Stryker 2012 WL 1715091, at *6 (findintpe “central question” with
respect to commonality requirement was “whether Stryker’s business expense reimbursemer
policy violated Cal. Labor Code § 2802. The ansiwdhis [] question will likely generate a
common answer ‘apt to drive tihesolution of ts litigation.”).

Defendants’ arguments to the contrary are unavailing. First,Stsyiker Defendants
attempt to defeat commonality by asking a sesfeguestions that go to whether Defendants
complied withGattusoby paying higher commission rates iadiof reimbursing expenses directly
Opp’n at 12-13. Specifically, Defeadts assert there are three gjigms necessary to determine
whether or not Howmedica’'s reimbursement policy complied @dttuso (1) Did Howmedica
adopt a practice or policy ofirebursing California Sales Represatives for expenses by paying

them higher commission rates?; (2) If so, ilielstablish a method to apportion the enhanced

compensation payments between compensatidalfor performed and expense indemnification?;

(3) If so, was the amount paid for expense beirmement sufficient to fully indemnify the
employees for the expenses thegigonably and necessarily incurrédl?at 13. Defendants then
argue that while the answers to questions (#l)(@hare “yes” because Howmedica had a policy ¢
paying increased compensation for expenses in the form of additional commission, there is n
common answer to the third question because &nswer will depend on the individualized
circumstances of each and every Sales Reptatve in each division” and “will require
individualized analyses of thsaifficiency, reasonableness, aratassity of every claimed business
expense, and whether each expense was actually submitted and reimbdirea¢d.3-14.

The Court disagrees with Defendants’ argument that this series of questions will inevit
lead to different, individualizednswers among members of the classt, as the Gurt found in the
Strykercase SeeStryker 2012 WL 1715091, at *6. For onertli, the answer to question (1),

whether “Howmedica adopt[ed] a . . . policyreimbursing California Sales Representatives for
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expenses by paying them higher commission rasesdntested by the parties. While Defendants
claim Howmedica did adopt such a policy, Pldirdisagrees and cites ieence that during the
Class Period Howmedica’'s policy was to requsales Representatives to pay for their own
business expenses, and contends that Howmedrea c@mmunicated to sales representatives th
a portion of their commission was designdtdreimbursement of business expenSes, e.g.
Mot. Ex. 4 (stating vehicle mileage, airfare, iness meals, lodging, limo, entertainment, parking
tolls, taxi, bus, train, auto realf secretarial services, mobpaones, PDAs, internet, and monthly
service fee expenses were not reimbursalalee for certain limited exceptions); Mot at 15
(“[Howmedica] provided no means for an employe&now what portion of their compensation
structure was designed to cover employmentedlaxpenses and failed to even advise the
proposed class members that was their irgarij (citing McCarthy De. 1 at 18:25-19:13, 20:9-
15, 25:15-26:19). Thus, although Dedants claim the answer to question (1) is “yes,” is it
certainly possible the answer is “no,” in whicase liability would be established un@attuso

and no analysis of questions (2) or (3) woulchbeessary. This would mean that Defendants’
proposed series of questions would lead toiformanswer among all class members.

Second, even assuming the answer to quegl) was “yes,” as Defendants argue, the
answer to question (2), whether Howmedicadbbksh[ed] a method to apportion the enhanced
compensation payments between compensatidalior performed and expense indemnification”
would not necessarily also bges” as Defendants claifseeOpp’'n at 13. Plaintiff cites evidence
suggesting Howmedica did not aally apportion a percentage of commission payments to Sale
Representatives in order ¢over expense reimbursemefeeMcCarthy Dep. 1 at 19:14-21, 20:9-
15 (testifying that McCarthy had no knowledgeHafwmedica stating in witing to employees an
estimate of the amount of reimbursement that e@vered by higher commission rates). Thus, th
answer to question (2) could very well be “nimwhich case liability wuld be established and no
analysis of question (3) would be necessarys Would mean, again, that Defendants’ proposed
guestioning series would lead taaiformanswer among all class members.

It thus appears that question (3) may be rerbleoenpletely moot by the answer to the firs

or second question. Accordingly, f2adants’ argument #t there will beno common answer to
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qguestion (3) because “the answall depend on the individualizedrcumstances of each and
every Sales Representative” is unpersuasive. Nelesth) even assuming an answer to question
will be necessary, that answer might be a “nmiversal to all putase class members, if
Howmedica's commission payments failed to sigfitly reimburse each putative class member’s
necessary business expen8eeStryker 2012 WL 1715091, at *6 (rejecting same argument
Defendants make here and noting, “It is possild¢ tfe answer to this question [of whether the
amount paid for expense reimbursement was suffitefully reimburse Sales Representatives fd
their business expenses] is ‘no,’ that is, the cassions fell short of compensating each and eve
putative class member for all of his or her necessasyness expenses.”). In sum, the Court is ng
convinced by Defendants’ attempt to defeat camatity by asking a series gtiestions that go to
whether Defendants complied wiBattusq just as in thé&trykercase.

Nor is the Court convinced by Defendardg#ier argument that commonality is not met
because “individualized, fact-intensive inquiri@s™mini-trials” will be required to determine
whether individual class members “had axpenses beyond the amounts indemnified, and
whether those expenses weee@ssary.” Opp’n at 14-15. As 8tryker where the Court rejected
this argument, the Court again holds that “[tihet that [the Defendasit may have reimbursed
some individuals more than others or that samdevziduals may have incurred more expenses tha
others does not destroy commonalitgtiyker 2012 WL 1715091, at *6 (citinBlackie v.
Barrack,524 F.2d 891, 902 (9th Cir. 1975) (commonatitt “defeated by slight differences in
class members’ positions”)). This is becausteences in the amouof an individual class
member’s damages do not defeat class certificafitackie 524 F.2d at 905gccord Stearns v.
TicketMaster Corp.655 F.3d 1013, 1026 (9th Cir. 201¥pkoyama v. Midland Nat'l Life Ins. Co.,
594 F.3d 1087, 1089 (9th Cir. 2018yyker 2012 WL 1715091, at *6 (chantrizing as an issue
of “damages” the issue whethenyer “reimbursed some individuatsore than others or that

some individuals may have incudrenore expenses than others.Burthermore, “whether a

® While Defendants analogize @rtiz v. CVS Caremark Corporatip8013 WL 6236743, at *12
(N.D. Cal. Dec. 2, 2013), for the proposition thatividualized factual inquies are necessary for
the class to provedbility, and not justiamagesOrtiz is inappositeOpp’n at 14. There, the

plaintiff proposed certification dhree separate classes ofpdoyees against CVS Pharmacy
18
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business expense is necessarySemtion 2802 is a question of falbat can be ascertained by a
jury.” Stryker 2012 WL 1715091, at *7 (citation omitted).tms case, Plaintiff has provided
evidence that putative class memhgeserally incurred the same expesisis part of their duties as
Sales Representatives, including cell phone, ietefax, and mileage penses. Mot. at 10;
Trosper Decl. 11 7-8 (“As a sales representatik@jtinely incurred busiess expenses, including
but not limited [sic], cell phone, facsimile, internet, and mileage for which | was generally not
reimbursed); Eckert Decl. 1 5 (“When | workied Stryker Trauma, | incurred business related
expenses for my cell phone, driving, fax machingrnet usage, etc.”). Additionally, the new
policy changes implemented by Howmealprovide for reimbursement of teeme kindbf
expenses Plaintiff claimsads members generally incurr&eeECF No. 48, Exhibit 2 at 29
(providing that effective February 1, 2011, &econ, Trauma, and Joint Preservation Sales
Representatives would be reimbed for mileage, mobile phonetemet, office supply, and other
related expenses); ECF No. 48Ekhibit 3 at 2-3 (providing @t effective October 1, 2012 CMF
sales representatives would be reimbursednit#age, mobile phone, internet, office supply, and

other related expenses). Thus, this Court finds‘th factfinder could look at the putative class

Stores. 2013 WL 6236743 at *1. The plaintiff alleged that CVS had its employees perform “In
store transfers,” where an employee would transkrchandise from one CVS location to anothe
using his personal vehiclil. at *2. The plaintiff alleged thathile CVS had a policy to reimburse
employees for their mileage expense incurred while performing ISTs, some employees were
fully reimbursed because CVS’s mileage rate was toolkbvat *3. The court daed certification

of the plaintiff’s third class, namely all engylees who submitted mileage reimbursement reques
but did not receive the full reimbursement requivgdaw, because the plaintiff did not plead the
new theory regarding the low mileage rate in the complainat *11. However, as relevant here,
the court held that even assuming proper pleading, there was no commonality because the q
of liability could only be determined on an individual balsisBecause CVS had a policy to
reimburse employees for mileage expense, the ediability boiled down to whether or not the
defendant’s mileage rate of $0.41 per mile fallynpensated each employee for his or her actua
expensedd. at *12. Here, unlike the CVS policy @rtiz, which was to “reimburse employees for
all necessary business expensik,at *3, Trosper alleges a company-wide pohoy to

reimburse putative class members for their lrssrexpenses. Mot. at 14. The questidrabflity

in this case can be proven by common evigern a classwide basis based on McCarthy’s
testimony that all four Howmedica divisiohad a policy to reimburse only through higher
commission rates. This Court has already hedtligsues regarding whether Stryker “reimbursed
some individuals more than others or that samdevziduals may have incurred more expenses tha

others” are issues of damages, not liabi8tryker 2012 WL 1715091, at *6.
19
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members’ duties and the common types of expesisgésietermine whether a type of expense is
necessary to carry out those duties on a class wide basigkeér 2012 WL 1715091, at *7.

In sum, the Court finds that questions of law and fact are common to the putative clasg

thus that the commonality requirement is ffet.
2. Typicality

The typicality inquiry under Rule 23(a)(3)permissive and requires that Plaintiffs
establish that “the claims orf@@ses of the representative pestare typical of the claims or
defenses of the class.” Fed. R. Civ. P. 23(a){Bg representative claims do not need to be
“substantially identical” to thasof absent class membersstjlireasonably co-extensivedanlon,
150 F.3d at 1020. “The test of typicality is whetbdrer members have the same or similar injury
whether the action is based on conduct which isinmue to the namedahtiffs, and whether
other class members have beenrgguby the same course of conduétdnon v. Dataproducts
Corp.,, 976 F.2d 497, 508 (9th Cir. 1992) (internal quotation and citation omitted).

Here, Plaintiff meets the typility requirement because Beeks recovery under the same
theories alleged and has the same alleged iagiother class members, namely that the class
members were not fully reimbursed for theiribess expenses under Section 2802. This injury,
which is common to the putative class, is a ltesfuDefendants’ alleged business expense policy
Defendants argue to the contraingat Trosper fails the typicalityequirement for two reasons.

First, Defendants claim Plaintiff had a “sp@d arrangement” with his supervisor whereby
he was reimbursed for expenses that othessal@embers were not. Opp’n at 18. Defendants cite
Trosper’s deposition where he tést about this “special dealinder which he was reimbursed
for car payments, gasoline expenditures, and office supluliggiting Trosper. Dep. at 6-7).
However, Defendants’ argument fails because Riaalleges he also incurred expenses for whic
he washotreimbursed. Trosper Dep. 1 at 6:14-Ag.this Court previously held i&tryker “[t]he

typicality requirement is met [] because Plaintifés/e alleged an identical injury, namely that the

19 Defendants’ request fgudicial notice ofWalsh v. IkonNo. CGC-04-429428 (Jan. 11, 2006),
aff'd Walsh v. Ikon148 Cal. App. 4th 1440 (2007), Op@h14 n.10, is GRANTED. ECF No. 51.
A court may take judicial notice ofalexistence of anlér court’s opinionCal. ex rel. RoNo, LLC
v. Altus Fin. S.A 344 F.3d 920, 931 (9th Cir. 2003).

20

Case No.: 13-cv-0607-LHK
ORDER GRANTING PLAINTIFF'S MOTION FOR CLASS CERTIFICATION

, an



United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

putative class members were fudty reimbursed for their necessdmysiness expenses under Cal.
Lab. Code § 2802 .5tryker 2012 WL 1715091, at *8 (emphasis added). Thus, regardless of
Plaintiff Trosper’s ndividual arrangement with his managekayi that he still allegedly incurred
expenses for which he was not reimbursed, thet@iowls that Plaintiffs’claim is “reasonably co-
extensive” with the class claims and thus thatrfilff has “sufficientlyestablished that [he is]
typical of the proposed clasdd. (citingHanon 976 F.2d at 508).

Second, Defendants claim that the amount jofy if any, suffered by class members is
not consistent across the class. Opp’n at 1@ther words, because the damages suffered by
individual sales representatives varied blase the reimbursement practices of individual
supervisors, Defendants arguaiRtiff's claims cannot be typal of the class as a whole.
However, the Court finds this argument is not dispositive of the typicality analysis because
regardless of possible individual differencesl@amagedor class members, “each of the Plaintiffs’
claims stem from the same alleyeunlawful policies and practiced.'bpez v. G.A.T. Airline
Ground Support Ing 2010 WL 3633177, at *7 (S.D. C&8ept. 13, 2010) (holding that lead
plaintiffs were typical because “[e]veindugh individual employees may not have suffered
identical harm, each of the Plaintiff's claimsst from the same allegedly unlawful policies and
practices”).

Third, Defendants claim Plaintiff is not typical because he only worked in the CMF
division, whose Sales Representatives comprise only six percent of thegoalads. Opp’'n at 18.
This argument fails, as courts commonly certifyssks when the class representative adequately
represents the type of hasuffered by class members but does not comprehensively represent
every division of labor or jobtle included in the clas§ee, e.g Staton v. Boeing Cp327 F.3d
938, 957 (9th Cir. 2003) (finding class represewestisatisfied typicality despite defendant’s
objections that plaintifhad not proven “each job category hatlass representative for each type
of discrimination claim alleged” because “the representatives’ claims [were] ‘reasonably
coextensive with those of absent class members.” (citation omiG@ed)n v. United Parcel
Service, Ing 2005 WL 588431, at *7 (N.D. Cal. Mzh 14, 2005) (holding that class

representatives met tiygpicality requirement even though theyl not include employees from
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every type of UPS driver position included in thass, because the polisiehallenged by the class
applied equally to all driver positiomscluded in the class definition).

In sum, the Court finds that the typicality requirement is met.

3. Adequacy of Representation

Rule 23(a)(4) permits class certification only if the “representative parties will fairly and
adequately protect the interestslod class.” Fed. R. Civ. P. 23(a)(4Resolution of two questions
determines legal adequacy: (1) do the namedytgfaiand their counsel have any conflicts of
interest with other class membees® (2) will the named plaintiffand their counsel prosecute thg
action vigorously on behalf of the clas$®dnlon 150 F.3d at 1020. Class representatives fail to
meet the adequacy standard when the “cdsfbetween the class members are serious and
irreconcilable.”Breeden v. Benchmark Lending Group, 1229 F.R.D. 623, 629 (N.D. Cal. 2005)
(citing Sosna v. lowa419 U.S. 393, 403 (1975)). Here, Defemdado not challenge the adequacy
of Plaintiff's counsel, Marlin & Saltzmg LLP and United Employees Law Group PC. Upon
review of Plaintiff's declarations, the Court fintteat Plaintiff and the proposed class will be
represented by qualified and competent couBsECF Nos. 47-6, 47-7 However, Defendants
contend that Trosper is inadequate as a classsemiative, alleging that he: (1) is unfamiliar with
the general facts of the case; &afifirst learned of his counselfsm when he was contacted by a
representative there. Opp’nE8-20. The Court addresses eatthese contentions below.

While the Ninth Circuit has nevenposed a knowledge requirement on class
representatives at the técation stage, some digtt courts have done sBee, e.gIn Re Live
Concert Antitrust Litigation247 F.R.D. 98, 118 (C. D. Cal. Oct. 22, 2007) (citiagton v. Goose
Creek Indep. Sch. Dist690 F.2d 470, 484 (5th Cir. 1982), where Eifth Circuit held that a class
representative satisfied the Rule 23(a) requiremen “[o]n the whole, [the plaintiff's]
deposition show[ed] commendable familiarity witle complaint and with the concept of a class

action.”). District courts inthe Ninth Circuit “which have imposed this requirement have

" The Court similarly certified the same firms as class counsel iBttitkercase See Stryker
2012 WL 1715091, at *8 (“These two firms haver@alth of experience in employment class

actions.”).
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recognized that the threshold for sufficient kieage is not high. All that is necessary is a
‘rudimentary understanding of the present acéind ... a demonstrated willingness to assist
counsel in the prosecuti®f the litigation.”In Re Live Concert Antitrust Litigatio247 F.R.D. at
120 (citation omitted). “Consequently, the plaingfRknowledge must be severely lacking in order
to find the representatives inadequatd.”at 121. “Because class representatives serve as a
guardian of the interests of the class, the reptaBeas must have some minimal familiarity with
the litigation, although a detailed understandintheftheories and facts of the case is not
required.”In re Tableware Antitrust Litig 241 F.R.D. 644, 649 (N.D. C&007) (internal citations
omitted).

None of Defendants’ allegatis here suffice to show thatosper fails this “knowledge”
test. Defendants contend Trosper has inadeduaeledge because “Plaintiff did not know what
[the allegation concerning the February 2011 chaageimbursement policy] was referencing,”
“did not look at or read any of the expengimbursement policigsat applied to his
employment,” and “had never seen or reviewezlBusiness Travel & Entertainment Expense
Reimbursement policy for Stryker Orthopedid®gp’n at 19-20. Howeven,rosper’s declaration
makes clear that he has at the very leassi bhaderstanding of éhnature of the casBeeTrosper
Dep. 2 at 15:15-25 (Trosper testifying he ubexddpersonal American Express and other credit
cards to pay for business expenses), 109:2-&pkrtestifying how he sought reimbursement for
very large lunches and dinners that he paid fosqgeally), 158:7-18 (testifyig “I just know that it
was known throughout the company that representatives do not get paid expenses”), 159:104
(testifying “there’s an understding that full line reps do ngjet expenses” and that this
understanding was “general knowledge”), 167:1Xt2dtifying “I hope to get reimbursed for
business expenses that weren’t reimbursed.)sTany lack of knowledge on Trosper’s part with
respect to specific Howmedica or Stryker policies Defendants claimaxigés not disqualify
him from class representation because hecleasly displayed “an understanding of the basic
theory for the caseSee In re Live Concert Antitrust LitigatioP47 F.R.D. at 121. Plaintiffs with
less knowledge have been allowed to proceedaas cépresentatives in cases in this Cir@ae,

e.g, Inre THQ, Inc. Securities Litigatior2002 WL 1832145, at *7 (C.D. Cal. March 22, 2002)
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(holding lead plaintiffs satisfieddequacy requirement even though one did not know the name
six of seven of the defendants and another waware of the case’s procedural history, because
plaintiffs “demonstrated familiarity with the underlying bases for the sofé)nner v. Boich1994
WL 514035, at *6-7 (N.D. Cal. Sept. 15, 1994) (allog/plaintiff to represetra class even though
he did not know about the case’s legal histony smray not have read the complaint). The Court
further notes that cases which have found inadeduswledge are clearly distinguishable, such

as one in which the court found that the plaintifid not seem to care ait the case, did not know

that several defendants had been dropped, andunsuge as to who was representing them in thie

caseSee In re Quarterdeck Office Sys., Inc. Sec. L&@P3 WL 623310, at *6 (C.D. Cal. Sept.
30, 1993). Other examples include a woman didanot know who she was suing or what a
“defendant” wasin re CBC Cos., Inc. Collection Letter Litig.81 F.R.D. 380, 384 (N.D. Ill.
1998), and a man who had never seen the complatchtould not recall @ seeing any of the
representations made in the complatitlis v. Equifax Consumer Servs., In237 F.R.D. 491,
502 (N.D. Ga. 2006).

In sharp contrast, here, Plaintiff has aestrated his commitment to the case and has
indicated he will vigorously prosate the action on behalf of theask. In his declaration, Trosper
testifies he is “fully prepared to take on all ohligns and serve as class representative for this
case.” Trosper Decl. 1 18. He furthestifies that “I undestand | am responsible to stay current
with the case; to respond to stacounsel’s requests for documenta timely manner; be available

by phone, email, in person, and must accuratglyesent the cts as best | canld. § 19.

Accordingly, the Court finds Trosper has the regaiknowledge to serve as class representative.

See Williams Corp. v. Kaiser Sand & Gravel Co.,,1dd6 F.R.D. 185, 187 (N.D. Cal. 1992)
(finding plaintiff fit to act as clss representative despite the faet the had not noticed errors in
the complaint, including the misspelling of his name, because “[p]laintiff has demonstrated
sufficient knowledge of and interest in the casertsure that Plaintiff wiladequately represent the
interests of the classncluding traveling for deposition and demonstrating knowledge of case

matter).
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Defendants also contend, relying®adner v. Oreck Direct, LLQ007 WL 1223777
(N.D. Cal. April 25, 2007), that Plaintiff “firdearned of his counsel’s firm only when he was
contacted by an attorney themaid “the first time he reviewdtle Complaint was in preparation
for his deposition.” Opp’n at 19-20rosper Dep. 2 at 50:17-24 (iaff testifying he learned of
his counsel’s firm when he was contacted bg@esentative there)rosper Dep. 2 at 39:3-13
(Plaintiff testifying that he read the complaint for the first time the day before his deposition).
Defendants’ reliance dBodneris misplaced. IlBodner the district court d@ed class certification
due to lack of adequacy because the plaidisplayed “undeniable and overwhelming ignorance
regarding the nature of [the] amti, the facts alleged, and the theerof relief against defendant.”
Bodner 2007 WL 1223777, at *2. The cowaiso noted that it was “ear from the record that
plaintiff's counsel, anahot plaintiff, [was] the driving foce behind this action” because the
plaintiff's lawyers had “constructed this lawsh#fore it had a plaintiff” and had recruited the
plaintiff. 1d. at *2-3. Further, the court noted that thengedaw firm representing the plaintiff had
engaged in improper tactics by attempting tadpf'a seemingly identical lawsuit in another
district” and that plaintiffs’ coured had been the subject of catersy in a past case regarding
their relationship to the named plaintiffd. The court found it had to refuse certification because
to grant certification would be an approvalolunsel’s litigation practices, which the court
deemed to be “abhorrent and inconsistent Withstandards of feds class action suitslt. Here,
in sharp contrast, Plaintiff displays a basnderstanding of the facéd the legal theories
underlying this case, given thashdeclaration suggests he underdtahe is suing in order to
receive money for which he was not reimbursed. Further, Defendants do not allege any
improprieties on the part of Plaintiff's counsahdeed, they do not contegppointment of class
counsel at all. Given the lack of any allegas@r showing of immpriety concerning class
counsel, Defendants’ comparisorBodneris unpersuasiveseeKanawi v. Bechtel Corp254
F.R.D. 102, 111 (N.D. Cal. 2008) (“The circatances here are not comparableBoanet. There
is no similar air of impropriety surrounding [courisktonduct, and the named plaintiffs have

demonstrated that they are familigith what this case is about™.

2Finally, while Defendants suggest that Trosper will not actively participabe prosecution of
25
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In sum, the Court finds Trosper meets both nenents of the Rule 23(a) adequacy test, |n

that he: (1) has no conflictd interest with putive class members, and (2) has given no indicatid
that he will not vigorously msecute this action on béhaf the proposed clasSee Hanlon150
F.3d at 1020.

D. Rule 23(b)(3) Requirements

In deciding whether to certifg proposed class under Rule 288, courts are instructed to
determine whether “questions of law or faommon to the class members predominate over any
guestions affecting only individdl members,” and to assessetiter the class action form of
lawsuit is superior to other avable methods. Fed. Rule Civ. Pr@8(b)(3). Defendants claim the
proposed class fails the predominance and suggrieguirements of Rulg3(b)(3). The Court
addresses each of thesmtentions in turn.

1. Predominance

To establish class certificatignursuant to Rule 23(b)(3), Phaiffs must show that “the
guestions of law or fact common to the menshafrthe class predominate over any questions
affecting only individual membefs:The Rule 23(b)(3) predominance inquiry” is meant to “tes]t]
whether proposed classes are sufficiently cofeetsi warrant adjudication by representation.”
Amchem Prods., Inc. v. Winds&21 U.S. 591, 623 (1997). The Ninth Circuit has held that “ther
is clear justification for handling éhdispute on a representative ratthemn an individual basis” if
“‘common questions present a significant aspeth@®tase and they can be resolved for all
members of the class irsangle adjudication . . Hanlon 150 F.3d at 1022.

Defendants argue Plaintiff has failed tw# that questions common to the class
predominate over individualized questions becafigandividualized inquiries will be required to
determine the actual practices of different managers; (2) individualized inquiries will be requir
regarding actual expenses incurred by each@&mepl (3) individualized inquiries will be required
with respect to whether eaclast member voluntarily chose notseek reimbursement; and (4)

damages cannot be determined on a class-wls.lfpp’'n at 21-25. Th€ourt already rejected

the case, Opp’n at 18, Trosperacthration is to the contrary, aged above. Trosper Decl. | 18
(testifying he is “fully prepared ttake on all obligations and serag class representative for this
case.”).
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some of these arguments in the “Commonalitytisecabove. However, because the Rule 23(b)(
predominance inquiry standard is “higher” thha Rule 23(a) commonality requirement, the Cou
revisits Defendants’ argumentsthe context of Rule 23(b)(3%ee Schulz v. QualxServ, LIZD12
WL 1439066, at *5 (S.D. Cal. Apr. 26, 2012).
a. Individual Manager Practices

Defendants contend that indilial questions predominatedagise the actual practices of
managers varied throughout the four Howmediwogsiins, such that oe managers reimbursed
Sales Representatives for some expenses. @ph. Defendants claim the Court will have to
engage in individualized inquirieée determine the actbpractice of different managers. The Couf
disagrees that this possity defeats predominance.

This Court has previously rejected this arguty as sister courts have done as &k
Stryker 2012 WL 1715091, at *1®Vilson v. Kiewit Pac. Co2010 WL 5059522, at *7 (N.D. Cal.
Dec. 6, 2010). For example, $tuart the defendant, like Defendarttere, argued that individual

managers’ discretion to reimburse certaipenditures defeated predominance. The court

reasoned: “the fact that manageray have had some discretiordetermine what [expenses] were

incidental and which were notr(d thus reimbursable) does not change the fact that the central
issue in this case is whether there was a failureitoburse, which would constitute a violation of
the California Labor Code. . . . That legal issube-legality of failing to reimburse employees for
[expenses] — predominates this case. Detenginiho in fact was reimbursed and who was not

will be a straightforward factual gstion that informs the remedy[3$tuart 2009 WL 281941, at

*15. Similarly, inWilson the defendants argued that commssues did not predominate “becausé

in order to prove which employees [were] ovesiness mileage expengke Court would need
to determine . . . whether and how many indiidl employees negotiatspecial deals with
defendant for reimbursement of all expensas +ndividualized factal inquiry.” 2010 WL
5059522, at *7. Judge Susan lliston cggel this argument, holdingah“the fact that certain
individuals may have struck specagals with their supeisors . . . to receive company cars, fuel

cards or other arrangements so that all of tt@inmute mileage and/offesite travel expenses
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were fully reimbursed, does not undermineghedominance of the common questions or
otherwise preclude certificationld. at *8.

So too here, the fact that certain manageirsbursed some ordinary business expenses f
certain individuals does not destroy thegwminance of common issues in this c&seker 2012
WL 1715091, at *10 (reaching this same conclusibrgtead, the Court findbat more central to
the case than the issue of individual managaesctices is whether or not Howmedica had a
general policy not to reimbur&ales Representatives, and whethat policy violated Section
2802, which is a question that canrbsolved using common eviden&eaed. at *9 (“[Clommon
guestions predominate in the inquiry as teethler Stryker’s business expense reimbursement
policy violated Cal. Lab. Code § 2802.”). Funthehile Defendants argue that each Howmedica
division had differing policies withespect to reimbursementakitiff has provided evidence
common to the class that is to the contr&sgeMcCarthy Dep. 2 at 9:15-10:13 (testifying that the
policy applicable to Recon, Trauma, and Joint &nestion sales representatives prior to February
1, 2011 was not to directly reimburse, butgéomburse through ineased commissionsy. at
14:4-12 (testifying that the poli@pplicable to CMF sales represatives prior to October 1, 2012
was not to directly reimburse, butr@mburse through increased commissions).

b. Actual Expensedncurred

Defendants next contend thatlividual questions regardirtge actual expenses incurred
by each employee predominate. Opp’n at 23. This argument is unpersuasive for the same reg
discussed in the Court’s “Commoitgl section above. In short, guems concerning the extent of
each employee’s individual expenses are questelasng to damages, not questions relating to
liability, and thus do not defeat predominarBkackie 524 F.2d at 905 (holding that differences if
the amount of an individual class member’s damaltgenot defeat class dédation). The court’s
decision inSchulzs also instructive2012 WL 439066. There, the defendants, like Defendants
here, argued that individual issues predominaezhuse “the reimbursement claim involves an
individualized inquiry into each technician’spenses, for example the distance driven between
service calls and the partieulplan selected for inteehand cell phone servicesd. at *6. The

defendants also argued that tipayd “a higher wage to cover thecessary expenses and thereby
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compl[ied] withGattusas approval of paying increased compensatidth. The Schulzcourt
rejected these arguments becahgey related “to the amount of damages incurred by an individd
technician.”ld. TheSchulzcourt stated: “The common question of whether Defendant’s uniforn
reimbursement policy . . . complies wiatussacan be answered on a classwide bails.This
Court previously relied oB8chulzo reject the argument that pieaminance is not satisfied where
there will be individual quesins concerning the amount ofpenses for each individu8ee
Stryker 2012 WL 1715091, at *9-10 (finding predominabeeause “it appears that resolution of
Stryker’s potential liability undeCal Lab. Code § 2802 may be detared on a class-wide basis,
based upon common, though factuaigputed, proof.”). The Cotiapplies the same reasoning
here, and thus rejects Defendants’ argument.

C. Waiver of Reimbursement

al

Defendants argue a finding of liability with respect to each individual employee will require

an individualized inquiry intevhether employees “voluntarilytaived reimbursement by not
submitting reimbursement requests duringjitlemployment. Opp’n at 22-23 (cititdgammitt v.
Lumber Liquidators, In¢g 2014 WL 1912647, at *9-10 (S.D. CMay 13, 2014), which held that
before an employer’s duty to reimburse undect®n 2802 is triggered, eremployer must either
know or have reason to know that the empldyagincurred an expense). The Court rejects
Defendants’ argument that application of a possidiver defense defeats class certification, for
reasons other courts in thisstrict have set forttSee Stuart2009 WL 281941, at *16-17
(rejecting defendant’s argumenattdifferent application of podsde waiver defense to different
employees destroyed predominance because “etieerd is a fair variation within the class
between those who did and those who did not esthily submitting reimbursement requests], th
determination . . . will not undermine the overarching common questions on the core questior
liability—did RadioShack violate Sectid@802 by not reimbursing employees|.]").
d. Damages

Finally, Defendants raise two arguments witbpect to damages. First, Defendants argue

that even if liability could beetermined on a class-wide basis, damages cannot be determined

class-wide basis, because “thiertiof fact would need to detemne the actual expenses incurred,
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and their reasonableness which . . . will requndevidualized inquiries regarding a myriad of
different factors.” Opp’n at 24. The Coustnot persuaded. This Court heldStrykerthat the
“individualized nature of the necessity of tzén business expenses . . . do not undermine
predominance.Stryker,2012 WL 1715091, at *10. The Caueasoned that “in these
circumstances -- where there is a common|yliapble expense reimbursement policy, common
duties among putative class members, and expepnsa®on to the class whether a particular
business expense was necessary ‘is a commotiaquésat is betterddressed on a motion for
summary judgment or at trithan at class certification.1d. (citing Wilson 2010 WL 5059522, at
*8). Similarly here, Plaintiff's Complaint alleges tHg]ales [r]epresentatas routinely incur[red]
business expenses for cell phone use, internefaandachine . . . transportation costs in additior
to mileage expenses, land lines, faxes and photocdmess, airfare, meals, postage, trade show
parking, tolls, etc.” Mot. at 1@4; Compl. T 21 (“The expenses incurred by class members incly
. . costs of operating their personal vehiclesmobile phone angervice fees, mobile phone data
plan, fax machine, land lines for phone and/ar tdfice space, office supplies, internet, storage,
entertainment, business meals, and airfare/lodgixigous/train/auteental.”). Thus, given that
these expenses are common to the class, whethet an individual expereswas “reasonable” is

a question common to the class sdifor summary judgment or tris SeeStryker 2012 WL
1715091, at *10.

Second, Defendants cite the holdingCiomcast Corp. v. Behrernlat damages must be
“capable of measurement on a class widesbtasing common proof.” Opp’n at 24 (citing
Comcast133 S. Ct. 1426, 1432 (2013)). Defendants claimrédgsirement is not met in this case
because individual inquiries anecessary to determine the@amt of damages. Opp’n at 24
(“[There are] different theorigsased on different policies andaptices [are] at play, and the

variability of manager discretion as to reasonalple necessary expenses.”). Defendants also clg

13 The Court notes that Section 2802 defines “necessagnses” as used wiiththe statute as “all
reasonable costs” incurred by the employee. IGdl. Code § 2802(c). As such, the determination
of whether an expense is “reasonable” or “neggs$ar purposes of this suit has essentially the

same meaning.
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that the “damages are not tied to any one theolalofity.” Opp’n at 24. The Court first sets forth
the holding inComcastbefore addressing Defendartiso arguments in relation ©omcast

In Comcastthe plaintiffs, more than two millioBomcast subscribers, had alleged four
different types of antitrust injury that they cteed collectively resultesh subscribers overpaying
for cable TV serviceComcast133 S. Ct. at 1430-31, buttllistrict court only foundnetheory
amenable to common proof at the class certification stdgat 1431. Despite this determination,
the district court accepted the plaintiffs’ damages model even thoudrsttdadly calculated
damages stemming froail four impact theoriedd.'* Because the model “failed to measure
damages resulting from the particudantitrust injury on which petitiomsg’ liability in this action is
premised,” the U.S. Supreme Court held thatplaintiffs had failed to prove a method of
guantifying damages on a clasderbasis and class certiiton was thus impropeld. at 1433-35.
In the midst of so holding, the Court noted ttiet damages model “did not isolate damages
resulting from any one theory of antitrust iagt’ and thus failed the requirement that “a model
purporting to serve as evidence of damagesignclhss action must rasure only those damages
attributable to that theory. the model does not even attemptitothat, it cannot possibly establish
that damages are susceptible of measurement dheosstire class for purposes of Rule 23(b)(3)
Id. at 1431, 1433 (“There is no question that tleelat failed to measure damages resulting from
the particular antitrust injury on which petitiogeliability in this action is premised.”).

The Court rejects Defendants’ first argument ttlamages in this case are not “capable of
measurement on a class wide basis using comnomf’@n the rationale thahdividual inquiries
are necessary to determine the amount of daséor each employee. Opp’n at 24. The Court
acknowledges that individual damages calculatiitidikely be required. Plaintiff concedes as
much. Mot. at 19. Plaintiff himself proposesadhting damages by having class members each

“reconstruct their unreimbursed expenses ¢oltst of their abilities,” which will be an

14 Plaintiffs’ expert admitted that the modelaalhted damages resultifpm the alleged conduct
“as a whole” and did not attribute damageany one particular theory of impa€omcast133 S.
Ct. at 1434. The model assumed the validity of@lirftheories of antitist impact initially
advanced by Plaintiffs: decreageehetration by satellite providesyerbuilder deterrence, lack of
benchmark competition, and increased bargaining pdd:er.
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individualized inquiry. Mot. at 200pp’n at 24. Nonetheless, thenith Circuit has already rejected
Defendants’ argument, holding that the fact therhages calculations waltequire individualized
inquiries does not defeat certificatiof a Rule 23(b)(3) class even un@amcastLevya v.
Medline Industries716 F.3d 510, 513-14 (9th Cir. 2018ge also Lindell v. Synthes U814

WL 841738, at *14 (E.D. Cal. Mar. 4, 2014) (holding that gositcast“damage calculations for
individual class members dmt defeat certification.”)

Second, the Court is not persuaded by Defesdalatim that the “damages are not tied to
any one theory of liability,” Opp’n at 24ebause Defendants do not provide any compelling
argument other than to assert tthet Court will have to make inddualized inquiries with respect
to damagesSee id(arguing Plaintiff fails to “take into account that different [plaintiffs] incurred
expenses on different things and in varying amdg}int®ather, the Court finds that Plaintiff has
shown that the class members’ “damages stenfroadthe defendant’s aons that created the
legal liability” as required undéZomcast, sekeyva 716 F.3d at 514, because Plaintiff's propose
damages model (reconstruction by each Plaintithefamount of necessary business expenses 1
reimbursed by Howmedica during the Class Penad)include only amourd attributable to
Plaintiff's theory of liability — namely Defendants’ alleged noncompliance with Section 38@2.
Lindell, 2014 WL 841738, at *14.

In sum, as the Court held 8tryker this Court finds that “[bJaed on the record before the
Court, common questions predommmat the inquiry as to whethfDefendants’] business expense
reimbursement policy violated Cal. Lab. Code § 280 central question to be resolved will be
determined based on evidence common to the class -- namely Defendants’ documents and
testimony.”Stryker 2012 WL 1715091, at *9. The issakwhether Howmedica’'s Sales
Representative reimbursement policy violatedti®n 2802 “may be determined on a class-wide
basis, based upon common, thougttdially disputed, prooffd. Thus, the predominance
requirement is met.

2. Superiority
Rule 23(b)(3) tests whether “a class action gesior to other availablmethods for the fair

and efficient adjudication of the controversy. dF®. Civ. P. 23(b)(3). Under Rule 23(b)(3), the
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Court evaluates whether a class action is a sup@ethod of adjudicating plaintiff's claims by
evaluating four factors: “(1) thinterest of each class membemdividually controlling the
prosecution or defense of separm@atéons; (2) the extent and natufeany litigatobn concerning the
controversy already commenced byagainst the class; (3) thesiiability of concentrating the
litigation of the claims in the particular forumnd (4) the difficulties likel to be encountered in
the management of a class actidretithold v. Destination Am., In@24 F.R.D. 462, 469 (N.D.
Cal. 2004) (citingZinser,253 F.3d at 1190-92). Looking at thézetors requires the Court to
“focus on the efficiency and economy elementthefclass action so that cases allowed under
subdivision (b)(3) are those thadn be adjudicated most probtg on a representative basis.”
Zinser, 253 F.3d at 1190 (internal quatats and citations omitted).

The parties here focus dme factor of manageability.Rule 23(b)(3)(D) requires that
courts weigh “the likely difficulties in managg a class action.” “Commonly referred to as
‘manageability,’ this consideration encompassesithole range of practical problems that may
render the class action format ppaopriate for a particular suitEisen v. Carlisle & Jacquelin
417 U.S. 156, 164 (1974). The manageability requargnmncludes “consideration of the potential
difficulties in notifying class members of the suit, calculation of individual damages, and
distribution of damagesSix (6) Mexican Workers v. Arizona Citrus Growé&g4 F.2d 1301,
1304 (9th Cir. 1990). “Manageability concerns mustveighed against the alternatives and ‘will
rarely, if ever, be . . . sufficient frevent certification of a classCampbell v.
PricewaterhouseCoopers, LL.R53 F.R.D. 586, 605 (E.D. Cal. 2008) (quotiigy v. Humana,
Inc., 382 F.3d 1241, 1272 (11th Cir. 2004)).

On the one hand, Plaintiff argues that ctasatment would avoideedless expenditure of

time, effort, and money that would be spent inviiial lawsuits and the potential for inconsistent

outcomes. Mot. at 20. Plaintiff also argues thdtvidual lawsuits would rely on the same
evidence of Defendants’ poies to prove liabilityld. at 20-21. On the other hand, Defendants

argue this case will be unmanageable becausetiRIails to show that tk illegal effects of any

* Defendants argue that “manageability” issues gmePlaintiff from meeting the requirements of
Rule 23(a). Because Rule 23(a) does not impas@nageability requirement but Rule 23(b) doeg
the Court analyzes this issimethe context of Rule 23(b).
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non-reimbursement policy can be proven witimawon evidence in light diow some individual
sales representatives were reimbursed for soneyjeor all, of their busgss expenses. Opp’n at
16. Defendants further contend tlyaestions about individual managepractices with respect to
reimbursing Sales Representatives “are not simpgstions of damages, but of liability, which
would make a class trial completely unmanaggeabd not allow Defendants to litigate their
affirmative defenses omdividualized issuestd. at 17.

The Court finds Defendants’ manageabilitymmtions unpersuasive for two reasons. Firs
the Court has already held thlaé question concerning how indivial managers reimbursed or did

not reimburse Sales Representatives ta haestion of damages, not liabiliseé

“Predominance,” above). Second, the Court findsghatild it become necessary to determine the

amount of damages owed to individual classners, such an endeavor would not be so
cumbersome as to render the casmamageable. Defendants’ citationDaran v. U.S. Bank Nat'l.
Ass’'n 172 Cal. Rptr. 3d 371 (2014), Op@h 16, is not persuasive. Duran, a group of current
and former employees brought suit against B&k, alleging they had been misclassified as
exempt employees and improperly unpaid for their overtime hiourat 377. The California
Supreme Court overruled the class certifmaranted by the lower court, holding the lower
court’s certification was impermidse because it was based on a trial plan that included selecti
sample of putative class members to testifyiak nd determining the defendant’s liability based
on the testimony of these sample class memlgkrat 393. The court instednld that “any trial
must allow for the litigation of affirmative defesss even in a class action case where the defeng
touches upon individual issuesd. Duranis inapposite because titourt does not intend to

select a sample of putative class members toyestifial, and to determine Defendants’ liability

based on the testimony of those sample class menfbather, Defendants ignore the fact that the

Duran court noted that individual determinatiorscerning damages, or “mini trials,” are not by
default fatal to class certificatiotd. at 389-91. The court citet$ previous decision iBav-On
Drug Stores, Inc., v. Superior Couanother unpaid overtime skaction, and noted thaav-On
Drug Storesupheld certification “even though the defendemmplained that calculation of each

class member’s recovery would likely degexte into a multitude of mini-trialsid. (quotingSav-
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On Drug Stores, Inc., v. Superior Cousd Cal. 4th 319, 332 (2004nfernal quotation marks
omitted)). InSav-On the court held that “[ijndividual iseg do not render class certification
inappropriate so long as such issunay effectively be manage&av-On Drug Stores, In84

Cal. 4th at 334. The court held tliae applicable rule & that the maintenance of the suit as a cla
action is not precluded so long as the issuestwimay be jointly tried, when compared to those
requiring separate adjudication, justify theim@nance of the suéts a class actionltl. at 335
(quotingVasquez v. Superior Court Cal. 3d 800, 815 (1971)). In the instant case, as explained
above, the central question to be resolvedhsther Defendants’ policy not to reimburse
employees as a general matter violated Section 2802 key issue may “be ijatly tried” and thus
justifies the maintenance ofishsuit as a class action.

Overall, the Court finds #t Plaintiff has met his burden of establishing all four
requirements under Rule 23(a) and the requiresnemder Rule 23(b)(3) for Plaintiff's Section
2802 claim. Accordingly, the Court finds that daertification is appropate as to Plaintiff's
Section 2802 claim. The Court finds that class cedtifon is also appropriatas to Plaintiff's UCL
claim, because this claim is deative of the Section 2802 claiiBee Lozand04 F.3d at 737.
Accordingly, Plaintiff's Motion fo Class Certification is GRANTEES.

E. Proposed Class Notice and Class List

The parties are ORDERED to meet and cordgarding a proposed notice that complies
with Federal Rule of Civil Pradure 23(c)(2)(B) and file a joint stipulated class notice within 21
days of the date of this Order. If the partiesnmdragree, then each sidmy file a proposed notice
and a brief, up to three pages, in support eirtproposed notice. Defeadts are also ORDERED
to produce a final class list todtiff's counsel within 14 daysf the date of this Ordéf.

V.  CONCLUSION
For the foregoing reasons, the Court GRANT&rRIff's motion to certify the class as to

Plaintiff's Section 2802 and UCL claims. TBeurt CERTIFIES the following class: “All

*Because the Court grants class certification, t@verrules as moot Plaintiff’'s objection to
Defendants’ use of 9 point font in the oppositidiogtnotes, which Plaintif€laims violates Civil
Local Rule 3-4(c)(2) (noting #t font of footnotes must HE2 point font). Reply at 1.
7 Plaintiff's motion statethat a class list has already been pitedito Plaintiff's Counsel. Mot. at
12.
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individuals who: (1) were employed by defendenCalifornia from February 1, 2009, until

October 1, 2012; (2) held the title of ‘Sales Representative’; and (3) worked in the CMF,

Reconsruction, Trauma and Extremities, andtJ®iaservation Divisions.” The Court APPOINTS

Tanner Trosper as class remetative and APPOINTS Miam & Saltzman LLP and United

Employees Law Group PC as class counsel. That@®RDERS the parties to prepare the class

notice and class lists set forth above.

IT 1S SO ORDERED.
Dated:August21,2014

Case No.: 13-cv-0607-LHK

Fuey N Koby_

LUCY H. K
United Stat District Judge
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