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Bank, N.A. et al

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ASVINI PATEL et al,

Plaintiffs,
V.

U.S. BANK, N.A.et al,

Defendard.

SAN JOSE DIVISION

CaseNo. 5:13ev-00748PSG

MOTION FOR SUMMARY
JUDGMENT

(Re: DocketNo. 35)

N N N N N e e e

Defendantd).S. Bank N.A., Wells Fargo Bank, N.A., Homeward Residential, Inc., Pows

Doc.

ORDER GRANTING DEFENDANTS’

Default Services, Inc. and Mortgage Electronic Registration Systemsnove for summary

judgmentin thishomeforeclosure actior Plaintiffs Asvini and Pravina Patel oppo$élhe

partiesappeared for a hearing. Having considehedrguments, the couBRANTS Defendants’

motion

! SeeDocket No. 35.

2 SeeDocket No. 13.
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l. BACKGROUND ®

On October 13, 200@)e Patelsecorded a Deed of Trust in the Monterey County
Recorder’s Office against a property located at 24660 VeZeda inSalinas, Californid The
DOT secured a Promissory Note in the amount of $1,500,000 in favor of American Brokers
Conduit as the original lend@rThe DOT named Unite@apital Titte Company as the trustée.
Mortgage Electronic Registration Systems, Inc. was named as the bepefscraominee for
ABC.’

In mid-January of 2007, ABC securitized and sibld Patelshote and its beneficial interest
in the DOT to “2007-1 Mortgage Pastrough Certificates, $es 18 2007-1,” a security trust
with Defendant U.S. Bank, N.A. as truste@he securitization and sale took effect pursuant to a
Pooling and Services AgreeménitThe Patelslid not receive notice of the securitization nor werg
they in default at the time of the securitizatinABC retained at most the servicing rights, but
later transferred those rights to Defendants Wells Fargo Bank, N.A., and HahiRegdential,
Inc., who proceeded to collettte Patelsmortgage paymentsr three years® Theassignment of

the beneficial interestas not recorded until July 6, 2010, well aftez “20071 Mortgage

3 Except where otherwise noted, the facts in this section are taken from thatitewiaof the
parties and the relevant deposition records, considered in the light most favothbl®atels.

* SeeDocket No. 40-1, Ex. 1 at 55.
> SeeDocket No. 36t 2.

® SeeDocket No. 38 at 2

" Seeid.

8 Seeid.

% Seeid.

19 seeDocket No. 40-1, Ex. 1 at 64.

11 SeeDocket No. 37 at 2.
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PassThrough Certificates, Series 18 20D7security trustlosed?

On March 25, 201Ghe Patelslefaulted on their loan obligations and a notice of default
was recorded against tpeoperty™?

On October 23, 2012, Defendairt#iated foreclosure proceedings against the propétty.

On January 16, 2018)e Pateldiled this suit alleging(1) breaclof express agreements,
(2) breach of implied agreements, (3) slander of title, (4) violation of California Cade Section
2923.5, (5) wrongful foreclosure, (6) violation of the RICO statute and (7) unfair business
practices™ Defendantsnoved to distiss all claims® andthe court subsequentigismissedall of
the Patelstlaims except thevrongful foreclosure claim, buifferedleave to amend’ The
amended complaint, however, only pursued the wrongful foreclosure ¥laltis motion for

summary judgment followed.
Il . LEGAL STANDARDS

Pursuant to Fed. R. Civ. P. 56(a), the “court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any material fact and the movardstentit

judgment as a matter of law> Material facts are those that may affect the outcome of thetass.

2 SeeDocket No. 37-1 at 26.
13 SeeDocket No. 37 at 4.
 Sedd.

1> SeeDocket No. 1, Ex. 1.
16 SeeDocket No. 8.

7 SeeDocket No. 25 at 18.
18 SeeDocket No. 26 at 7.

Y Fed. R. Civ. P. 56(a).
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A dispute as to a material fact is genuine if there is sufficient evidence foloaabbesjury to
return a verdict for the nonmoving pafty.
[l . DISCUSSION

A. The PatelsMay Not ChallengeDefendants’ Standingto Foreclose

Defendants argue that because the Petets not parties to the PSAtheydo not have
standing to challenge the securitization process of their’foan.

California’s nonjudicial foreclosure scheffi@rovides “a comprehensive framework for th
regulation of a nonjudicial foreclosure sale pursuant to a power of sale containeddno& dee
125

trust.

The purposes of this comprehensive scheme are threefold: (1) to provide the
creditor/beneficiary with guick, inexpensive, and efficient remedy against a
defaulting debtor/trustor; (2) to protect the debtor/trustor from the wrongfubfoss
the property; and (3) to ensure that a properly conducted sale is final between the
parties and conclusive as to a hdile purchase?®

State and federal courts disagree on whether permitting judicial challengdsobataws in the
securitization process properly serves this scheme.

Most courts haveoncludedhatbecause there is myovision expressly permitting
homeowner to challenge foreclosuhge toflaws in securitization, the legislature intended

excludejudges from the nonjudicial foreclosure process. This excldagirnirackreditorsto a

0 SeeAnderson vLiberty LobbyInc., 477 U.S. 242, 248 (1986) (“Only disputes over facts that
might affect the outcome of the suit under the governing law will properly preitiadmtry of
summaryudgment. Factual disputes that are irrelevant or unnecessary will not be cqunted.”

I seeid.
22 This fact is undisputed by both parties.
*3 seeDocket No. 35 at 8.
24 SeeCal. Civ. Code §2924t seq
> Moller v. Lien 25 Cal. App. 4th 822, 830 (1994).
°1d.
4
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quick, costefficient remedyagainsdefaulting homeowners,but it limits the protectionafforded
debtors facing the wrongful loss of property. u@@sin this camp have notdtat because
defaulting homeowners’ obligations under their mortgagesain unaffectetly the securitization
process, they are not wrongfully deprivedaafypropertyright.”®> Thedamage, if any, is tthe
beneficiary under the PS&ay these courfS,such that ameowners challenging foreclosure may
not “construct a dispute” with regard to an “alleged improper transfer of the garmivte

during the securitization proces¥."At least one court adopting this position further nétes to
hold otherwise would “fundamentally undermine the nonjudicial nature of the process and

introduce the possibility of lawsuits filed solely for the purpose of delayilig femeclosures.®

2’ See, e.gJenkins v. JP Morgan Chase Bank, N2L6 Cal. App. 4th 497, 515 (June 12, 2013);
see also In re Davie€ase No. 12-60003, 2014 WL 1152800, at *2 (9th Cir. Mar. 24, 2014);
Gomesv. Countrywide Home Loans, In&92 Cal. App. 4th, 1149, 1156 (201Nguyen v. J.P.
Morgan Chase Bank, N.ACase No. 5:12v-04183PSG,2014WL 207105, at *2 (N.D. Cal.
Jan.16, 2014)Zapata v. Wells Fargo Bank, N,Aase No. 3:18v-04288-WHA, 2013 WL
6491377, at *2 (N.D. Cal. Dec. 10, 2013) (citi@gbramani v. Wells Fargo Bank N.&ase No.
3:13cv-1605-SC, 2013 WL 5913789, at *3 (N.D. Cal. Oct. 31, 20I33hnken v. Wells Fargo
Bank, N.A.Case No. 3:18v-2838-PJH, 2013 WL 5979356, at *2 (N.Dal. Nov. 8, 2013);
Maxwell v. Detsche Bank Nat'l Trust CoCaseNo. 3:13ev-3957-WHO, 2013 WL 6072109, at
*2 (N.D. Cal. Nov. 18, 2013Keshgtar v. U.S. Bank, N,&226 Cal. App. 4th 1201, 1203, 1207
(2014) Vanova v. New Century Mortgage Cqrp26 Cal. App. 4th 495, 500 (2014).

8 See Jenkin®16 Cal. App. 4th at 515,

A third-party homeowner is an unrelated party to the alleged securitization, and any
other subsequent transfers of the beneficial interest under the promissory note and
thus lacks standing to enforce any agreements, including the investment trust’s
pooling and servicing agreement, relating to such transactions and that ewen if an
subsequent transfers of the promissory note were invalid the homeowner is not the
victim of such invalid transfers because her obligations under the note remain
unchanged.Thetrue victim may be an individual or entity that believes it has a
present beneficial interest in the promissory note and may suffer the unadhoriz
loss of its inteest in the note buhe plaintiff may not assume the theoretical claims

of hypothetical transferors or transferees for the purpose of showing eo\censty

of concrete actuality.’

QuotingJessin v. Shasta Cnt2.74 Cal. App. 2d 737, 743 (1969).
? Seeid
¥ See idat 214.

31 Gomes 192 Cal. App. 4th at 1155.
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A minority of courts, however, have foutttat thirdparty homeowners do have standing t
bring wrongful foreclosure claims based on securitization flaws. The mipasition
distinguishessomes v. Countrywide Home Loans, JiacCaliforniacourt of @peals decisioff? In
that case, a plaintiff challged his nonjudicial foreclosure lajleging flaws inthe securitization
proces. The plaintiff supported his standiagguments with severdistrict court casesThe
Gomescourt first held that two of these cases were not applicable as they did not alifjoisnia’s
nonjudicial foreclosure schenmi.The court then noted that all of Gomes’ cited decisions were
inapposite because the plaintiffs in those casasted outa specific flaw in securitization,
whereas Gomdsiled toidentify “a specific factual basis for alleging that the foreclosurensas
initiated by the correct party**

The minority hasnterpretedhis languagéo imply that if a party can point to a specific
flaw in the securitization process, he or she can challenge the forecloghase groundsThe
most prominenéxamples Glaski v. Bank of America, N,An which the courtelied onGomes
languageo allow the plaintiff, who alleged a specific defect in the chain of title, to claim wabngf
foreclosure® Othercourts haveugmentedsomegeasoning® They notehat the plai language
of the nonjudicial foreclosure statute indicates a desire to eliminate suspatiohetisale is not

authorized, such that to precludefaulting homeownerfsom challengng the foreclosing entity’s

4.
33 Gomes 192 Cal. App. 4th at 1155-56.
% 1d. at 1156.

%218 Cal. App. 4th, 1079, 1099 (Aug. 8, 2013) (further holding that the trust in question was
created under New York laandapplyinga literal reading of New York law to find that the
securitization faw rendered it void

3¢ See Tamburri v. Suntrust Mortg., In€ase No. 3:1tv-02899-EMC, 2011 WL 6294472, *10
(N.D. Cal. Dec. 15, 2011)n re Cruz 457 B.R. 806, 814 (2011$acchi vMortg. Elec.
Registration SysCase No. 2:1tv-01658, 2011 WL 2533029, *7 (C.D. Cal. Jun. 24, 2011);
Castillo v. SkobaCase No. 3:1@v-01838, 2010 WL 3986953, *2 (S.D. Cal. Oct. 8, 20M3na
v. JP Morgan Chase Bank, N,&£ase No. 5:12-01257-PSG, 2012 WL 3987475, aOtitendorf
v. Am. Home Mortg. Sen279 F.R.D. 575 (E.D. Cal. 2010).

6

Case N05:13¢v-00748PSG
ORDER GRANTING DEFENDANTSMOTION FOR SUMMARY JUDGMENT

|®)




United States District Court
For the Northern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O W 0o N O 0N WwWN B O

authority runs contrary to the purpose of stetute®’ Under this viewa failure to timely record
beneficiary assignments is a nontrivial error becaggen though not required by California law,
such errorsallow a party to seek and obtain foreclosure regardless whether he héisrestahe

authority to do so*® The problem was squared upSacchi v. Mortg. Elec. Serv’

If the execution date of an Assignment of Deed of Trust is “inconsequential,” and
the document itself does not reveal when the assignment occurred, then how is one
to determine whether (and when) the purported assignment was consummated?
How could one ever confirm whether the entity seeking to throw a homeowner out
of his residence had the legal authority to do so?

Here Defendantstand onJenkinsand its progeny the majority positiof® The Patels
urgeGlaskiis the better vied* and point out than a prior order this courlreadyrecognized the
Patels’standing to pursue a wrongful foreclosal@m based upon defect in the chain of titl&

Thatorder issued on July 16, 2013hree weeks before tt@laskisplit emerged In
reaching its conclusiotthis court relied on thredistrict courtcases** none of which wereited by

eitherJenkinsor Glaski In the subsequent months, this court égm&alifornia state court siblings

37 See Tamburri2011 WL 6294472, at *1kee also Ohlendar279 F.R.D. at 583 (holding that
“while California law does not require the beneficiary to record assigsineatkdated
assignments “may be improper, and thereby taint the notice of default”).

%8 Tamburri 2011 WL 6294472, at *11 (quotir®acchj 2011 WL 2533029, at *6).
392011 WL 2533029, at *6.

0 See Nguyen v. J.P. Morgan Chase Bank,,NCAse No. 5:12v-04183PSG,2014WL 207105,
at *2 (N.D. Cal. Jan. 16, 2014apata v. Wells Fargo Bank, N,Aase No. 3:18v-04288WHA,
2013 WL 6491377, at *2 (N.D. Cal. Dec. 10, 2013) (citBupramani v. Wells Fargo Bank N.A.
Case No. 3:13v-1605-SC, 2013 WL 5913789, at *3 (N.D. Cal. Oct. 31, 20I33hnken v. Wells
Fargo Bank, N.A.Case No. 3:18v-2838-PJH, 2013 WL 5979356, at *2

(N.D. Cal. Nov. 8, 2013)Maxwell v. Deutsche Bank Nat'| Trust CGaseNo. 3:13ev-3957-
WHO, 2013 WL 6072109, at *2 (N.D. Cal. Nov. 18, 2013).

41218 Cal. App. 4th 1079 (2013) (holding that homeowner had right to challenge foreclosure
on alleged deficiencies in chain of title).

2 SeeDocket No. 25 at 12.
43 SeeDocket No. 25 at 1%upranotes 27, 31.

44 SseeDocket No. 25 at 12 n.45. The cases Wéema 2012 WL 3987475Tamburri 2011 WL
6294472 an®acchj 2011 WL 2533029.
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havealmost universallyejectedGlaskiand adoptedenkins® TheNinth Circuit evenweighedin
with In re Davies® In Davies the circuitdeclined to allow a wrongful foreclosure claim based
upon defects in chain of title, stating that “the weight of authority holds that deltars'are not
parties to the pooling and servicing agreements cannot challenge them. iéVe tel California
Supreme Court, if confronted with this issue, would so h&idifi light of this authority, the court
reaffirms its holding ifNguyerf® and declineso endorse&laski The Patelsnay not bring a
wrongful foreclosure claim based upon defects in securitization, and Defencaeatdited to
summary judgment on that claim.
B. Dismissalof Defendants’Motion Under Rule 56(d) Is Unwarranted

The Patelsirgethateven if otherwise warrantesummary judgment be denied under
Fed.R. Civ. P. 56(d) because they had insufficient opportunity to depose witnesses prior to

Defendantsfiling this motion?® When the non-moving party has shown specifasons for why

> Seesupranote 30 Keshgtar v. U.S. Bank, N,226 Cal. App. 4th 1201, 1203, 1207 (2014)
(stating that “for some hopefulgjaskiholds out the tantalizing option of a preemptive action to
challenge a foreclosure” but “it does not” and thaldskireadsGomegoo narrowly” by finding

an exception t@&somesblanket holding that “there is no judicial action to challenge the authority
of the person initiating the foreclosure processé&g also ®¥nova v. New Century Mortgage Carp.
226 Cal. App. 4th 495, 500 (201¢4oting thatCalifornia courts have declined to folld@laski).

6 SeeCase No. 12-60003, 2014 WL 1152800, at *2 (9th Cir. Mar. 24, 2014).
411d.

8 BeyondGlaski the Patelpoint to several other cases where the court gave some considerat
to flaws in securitizationSee Barrionuevo v. Chase Bank, N8%5 F.Supp. 2d 964, 972 (N.D.

Cal. 2012)Herrerav. Deutsche Bank Nat'l Trust Gd.96 Cal. App. 4th 1079, 1088, 1097 (2011);

Ohlendorf v. Am. Home Mortg. Servicjri®y9 F.R.D. 575, 583 (E.[zal. 2010);Javaheri v. JP
Morgan Chase Bank, N.ACase No. 2:1@v-08185-ODW, 2011 WL 2173786 (C.D. Cal. 2011).
However, these cases either involved motions to dismiss or ex post oppositions todmeclos
As sud, they do not directly bear dhe Patelsex ante challenge to U.S. Bank’s standing to
foreclose. Presumptive challenges “implicate the statutory policy of pro\adaegeficiary with a
quick, inexpensive and efficient method of foreclosure” and are thus disfauGestitgar 226
Cal. App. 4th at 1206.

49 seeDocket No. 42 at 4.
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it cannot present facts essent@justify its opposition, Rule 38allows the courto defer
considering the motion, deny it, grant additiotmale to obtain affidavitsjeclaration®r discovery
or issue any other appropriate orderThe requesting party must show: (1) it has set forth in
affidavit form the specific facts it hopes to elicit from further discoveryth@)acts sought exist;
and (3) the sougkufter facts are essential to oppose summary judgmenidwever, relief may
be denied if “the moving party has not acted diligently in pursuing discovery baforeay
judgment.®?
In this casethe Patelsnarshalno affidavits describing what facts they hope to discover o
why those facts aressential tdheir opposition. They instead broadlgmur their intentioto
depose Defendants’ witnesses in order to “compel them to produce documents and orfarmati

support of the purported ‘evidence’ Defendants have presented in their MttiSaich conjecture

is insufficientto invoke Rule 56(dY’

*%|n 2010,Rule 56(f) was renamed to 56(d). Much of the case precedent references #re form
Rule 56(f).

*1 SeeFed. R. Civ. P. 56(d),

If a nonmovant shows by affidavit or declaration that, for specified reasons, it
cannot present facts essential to justify its opposition, the court may: () defe
considering the motion or deny it; (2) allow time to obtain affidavits or declarations
or to take discovery; or (3) issue any other appropriate order.

2 Family Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortg. Cof25 F.3d 822, 827 (9th Cir.
2008).

3 Meaux v. Northwest Airlines, In@90 Fed. App’x. 58, 60 (9th Cir. 2012).
> Docket No. 42 at 4.

> See Tatum v. City and County of San Frangiddd F.3d 1090, 1100-01 (9th Cir. 2006)

(holding that plaintiff's Rule 56(d) motion was insufficiently specific heseait did not show what

facts were sought or how additional discovery would reveal those feetsgo Morgan v.

Schmidt 119 F.3d 6, 6 (9th Cir. 1997) (“References in memoranda and declarations to a need

discovery do not qualify as motions under rule 56(f).”) (quoBrge Transp., Inc. v. Coopers &

Lybrand 790 F.2d 1439, 1443 (9th Cir. 1988Y)adsen v. RisenhooveCase No. 4:08v-05457-

SBA-PR, 2012 WL 2873836, at *2-3 (N.D. Cal. Jul. 12, 2012). AlthdbghPatel€laimed they

would serve notice of deposition to Defendants’ witnesses on June 18, they did not do so. Ng¢
9
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C. Becausehe Patds Have Not Identified Any Triable Issue of Material Fact, Summary
Judgment is Warranted

The Patelgoint to twoof Defendants’ exhibits to suggest the existendeialble issues of
material fact (1) the declaration of John Richards of U.S. Bimkd (2) the declaration of
Akinsola Abodunde of Wells Fargd. The Patelslo not introduceny countervailing evidence or
objections to Defendants’ evidence and instead simply rely on attorney argumeatdditis
Defendants’ witnesdeclarations. This is an insufficient basis to deny summary judgment.

In sum, summary judgment is warranted. Judgment will follow
IT IS SO ORDERED.

Dated:August6, 2014

I51AUL,_S. Gi?EWiAL 2.

United States Magistrathudge

the Patelserve anywritten discovery or provide deposition notice until three days prior to the
discovery cutoff date, despite discovery being open for over one $ealocket No. 43 at 5. On
July 7, 2014, two days before the summary judgment hedhniedpateldiled a motion to compel
deposition testimonySeeDocket No. 56.The Patelsargue that they entered into deposition
discussions with Defendants on June 18, but that Defendants stalled and were obstruséenis
id. at 4. These allegations do not addresyg thk Patelslid not take action until June 18, when th
witness disclosures were filed on JunelBe Patelstounsehlrgues that because he was out of th
country until June 16, he was unable to review Defendants’ disclosures in a timely.n&emel
However the Pateldiave not indicatethatother counsel of record for the Patels was out of the
office during this time.This precludes a finding of diligenc&ee Martinez v. Columbia
Sportswear USA Corp553 Fed. App’x 760, 761-62 (9th Cir. 2014) (upholding Rule 56(d) denig
because plaintiff did not state disputed material facts, had not pursued basic djsnodery
summary judgment motion was filed nine months after plaintiff filed deftjigston v. Ronan
Eng’g Co, 284 F.3d 999, 1005 (9th Cir. 2002) (upholding Rule 56(f) denial in part because
plaintiff waited to commence discovery until shortly before discovery cutoff)

¢ seeDocket No. 38.
5" SeeDocket No. 36.
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