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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

JOSIE C. KO Case No. €13-00890RMW

Plaintiff,
ORDER GRANTING DEFENEDANT
V. MUTUAL PHARMA CEUTICAL'S
MOTION TO DISMISS

MUTUAL PHARMACEUTICAL
COMPANY, INC.,

Defendant. [Re Docket Ng. 8 and 21]

Plaintiff Josie C. Ko brings stataw products liability claims agashdefendant Mutual
Pharmaceutical Company, alleging injuries causedefendant's product sulindacgeneric iati-
inflammatory medication. Mutual moves to dismiss for failure to state a claim, @& @iténnative,
on the basis that Ko's claims are preemptddtual also moves to strike Ko's response to the
motion to dismiss.As explained below, the court GRAIS Mutual's motion to dismiss.

. BACKGROUND

On January 17, 2013, plaintiff Josie C. Ko, proceegiugse filed a form compaint in the
Santa Clar&ounty Superior Court, alleging "procis liability” for injuries suffered followindner
prescribed use @&ulindac, a generic anatiflammatory medication manufactured by defendant

Mutual Pharmaceutit€ompany. Compl. 1, Dkt. No. Ex. 1. On the form complaint, Kstated
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that she had suffered "internal heart organ failumerecarditis—due to prescribed sulindac
medication."Id. at 2 Ko did nd attach anyauses of action to the form complaint, nor did she d
any other desqption of her injuries.

On February 27, 2013, Mutual removed the case to federal court on the basis of divers
jurisdiction! Notice of Removal Y-8, Dkt. No. 1. On March 6, 2013, Mutual filed a motion to
dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6). Mot. Dismiss, Dkt. No. 8.
Subsequently, on April 19, Ko filed a response to the motion to dismissldgrieerhusband,
Antonio C. Ko, that contains an "Attachment to Complaint and Demand for Jury Trial," and a

"Declaration in Support of Opposition to Motion," as well as several other attathare exhibits

ve

ty

that elaborate on the original complaint. Pl.'s Resp., Dkt. No. 20. On April 26, 2013, Mutual fjled

motion to strike this response. Mot. Strike, Dkt. 21.
[I. ANALYSIS

Mutual moves to strike Ko's oppositiondadismiss the entire complainHowever, the
court first notes that "the allegations gbr@ selitigant's complaint are to be held to less stringent
standards than formal pleadings drafted by lawyefZastro v. U.S.540 U.S. 375, 386 (2003)
(quotingHaines v. Kerner404 U.S. 519, 520 (1972)). Furthermogao'selitigants do not lose
their right b a hearing on the merits of their claim due to ignorance of technical procedural
requirements."Balistreri v. Pacifica Police Dep'001 F.2d 696, 699 (9th Cir. 1990).

A. Motion to Strike

Mutual argues that Keentire response to the motion to dismissates Rule 11(a) of the
Fedeal Rules of Civil Procedure, becauswas sgned and submitted by Ko's husband, who is
neithera party to the action nor an attorney authorized to represent Ko. Mutual also argues th
Ko's "Attachment to Complaint and Denthfor Jury Trial” contained in the response to the moti
to dismisgs an untimely amendment to thariginal complaint, in violation of Federal Rule of Civil

Procedure 15(a).

! The court is satisfied that the diversity jurisdiction requirements of 28 U.S.C. § {3pb@e
indeed been met, as plaintiff Koa citizen of Californiagefendant Mutual is incorporated in
Delaware with its principal place of busisaa Pennsylvania, and Keeekselief in the amount of
$2 million. Removal § 8, Dkt. No. 1.
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Rule 11(a)states that "[rery pleading, written motion, and other paper must be signed |
at least one attorney of record in the attorney's naandsy-a party personally if the party is

unrepresented.” Fed. R. Civ. P. 11(a). Furthermore, "[t]he court must strike an unspgred pa

unless the omission is promptly corrected after being called to the atsoondlye party's attention.|

Id. See als®A Charles A. Wright & Arthur R. MillerFederal Practice and Procedu&1333 (3d
ed. 2004) ([T]he Rule 11 signature requirement is not satisfied when damgrer signs a paper on
behalf of an unregsented party; Johns v. Cnty. of San Diegbl4 F.3d 874, 876 (9th Cir. 1997)
("a non-lawyer 'has no authority to appear as an attorney for others than HinfgathtingC.E.
Pope Equity Trust v. United Stat&4.8 F.2d 696, 697 (9th Cir.1987)As Kds husband is neither g
party nor an attorney authorized to represent her, his signature does nptisasnatce
requirement of Rule 11(a). While ordinarily the court would give Ko an opportunity tectdinis
error,other deécts addressetbelow,obviate the need to corretie signature.

Mutual also argues théte "Attachment to Conigint” contained in the response to the
motion to dsmiss isuntimely. The "Attachment to Complaintontains some of the information
that aught to have been included in the origimaimplaint, namelyKo's causes of acticend a
slightly more detailed@ount of the injuries she has sufferétbwever,Ko filed this document
outside the 21-day period in which Ko could have amended her comggdaantatter of course
under Rug¢ 15(a)(1) Ko also could have asked the court for leavan@nd or sought Mutuas
written permission to annel, pursuant to Rule 15(a)(2), but did not do so. Again, the court mig
ordinarily allowKo to correct thierror, buteven if thecourt considered thatachment part of the
complaint, the complaint would still faiin the merits as explained in the next section.

B. Motion to Dismiss

Mutual asserts two main arguments in support of its motion moigis Frst, Ko's complaint
fails to state a claim showing that she is entitled to relieto&d, any claim Ko might present is
preempted by federal law under the U.S. Supreme Court's decistaiMA, Inc. v. Mensingl31
S.Ct. 2567 (2011
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1. Failure to state a chim

Ko's complainfails to satisfy the pleading standards of Federal Rule of Civil Procedure
8(a). The Rule requirethat a complaint contain "a short and plain statement of the claim show
that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). In order to survigganno
dismiss, the facts plad the complaint, taken as true, must allow the court "to draw the reasona
inference that defendant is liable for the misconduct alleg&slicroft v. Igbal556 U.S. 662, 663.
"While a conplaint...does not need detailed factual allegations...a formulaic recitatiocanisa of
action's elements will not doBell Atlantic Corp. v. Twombig50 U.S. 544, 545 (2007%e also
Hargis v. Washington Mutual Banko. C10-02341 CRB, 2011 WL 724390 (N.D. Cal. Feb. 22,
2011) (applying plausibility standard to complaint whereeaaas removed from state court)

Here, Kds complaint, without the improper amendmeatsytains little more than
"threadbare recitals of a cause of action's elements, supported by mersaygratitements.id.
at 555. The form coni@int states only that Ko is suing Mutdal "products liability,” without
stating a specific cause of action, and provides only the barastlfattegations as to Ko's injuries
("internalheart organ failure-myocarditis”) or the circumstang@nder which she took Mutisl
drug ("by prescription”).Compl. 1. Most importantly, Ko's complaint contains no facts relating
the most crucial element of any products liability tort action: caarsaifhe mere statement that sh
took sulindac, and then at some unspecified time later, suffered myocarditis, is ndt En@ige
herclaim above the "speculative” level, as required undefwamblyandIigbal plausibility
standard.Id. at 545.

If Ko signed and the court considered the "Attachment to Complaint” and the "Denlara
Support of Opposition” all part of a validly amended complaint, Ko's pleatiihg/ould be
inadequate Ko asserts several claims against Mutual in the "AttachmeDomaplaint™: strict
liability, negligence, and breadf express and implied warrantieSome of the claims are still
insufficient under Rule 8, and those that would survive are preempledcourt considers each

below.
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a. Strict liability

In order to estblish a products liability claim based on a theory of strict liability, Ko neeq
only assert that she was harmed by a product manufactured by Mutual that doataine
manufacturing, design, or warning defe@reenman v. Yuba Power Products, Ji@ Cal. 2d 57,
62-63 (1963)see alsAnderson v. Owens-Corning Fiberglas Corp3 Cal. 3d 987, 995 (1991)n
the "Attachment to Complaint” Ko's husband asserts that she was harmed by salaauct
manufactured by Mutual, and that "adequate warnings to primary physician werevided."
Attach. Compl. 1. In other words, she asserts that the product contained a waethg de

Furthermore, the "Declaration in Support of Opposition” states that Ko wasilpedssulindac

because she was "experienciragp..in her right hand," and that approximately 21 days after she

started taking the medication, she experienced a high fever and broke out in Aasgte®ecl. 1,
Dkt. No. 20. Ko's husband further states that Ko was hospitalized ten days lates tays, and
then again a month later, at which point she was diagnosed with myocddliis1-2. Finally, he
summarily concludes that the necrosis of tissues in her\wesgtcaused by sulindatd. at 2.

These allegabinssatisfy the plausibilitypleading standard for a claim based on strict
liability, since it is certainly plausible that Ko could pratdrial that she took sulindand was
subsequently harmed by it. However, as explained more fully bedderal law preempts state lay
failure-to-warn claims. Thus, Ko's strict liability warning defect claim must be dismissedKand
has not asserted any otli@cts in her complaint that might constitute a plausible claim based or
manufacturing or design defect.

b. Negligence

To assert a clai for negligence, Ko must allege that Mutual was negligent in designing,
manufacturing, or labeling the product (creating a warning defect), anthik negligence was a
substantial factor icausingko's harm. Merrill v. Navegar, InG.26 Cal. 4th 465, 478-79 (2001).
For this cause of action, however, Ko's allegations do not adegatetd a claimNeither the
"Attachment to Complaint” nor the "Declaration in Support of Opposition" allegeaats f
suggesting that Mutual was in fagligentin producing its product, or that this negligence was
cause of Ko's injuries. Again, Ko only asserts that Mutual did not provide adequategiarher
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physician. Adequate warning allavhat, precisely, is not clear. oever, even if this statement
alone were enough to plausibly suggest negligence on Mutual's part rthegiaefect claim is
preempted

c. Breach of express and impliecwanties

To the extent that Ko is asserting claims for breach of implied warranityess and

implied warranty of mechantability, she has not alleged any facts that plausibly suggest Mutugl’'

product was somehow unsuited for its intended purpose (presumably, use asrdla@miatory)
See Keith v. Buchanah73 Cal. App. 3d 13, 25 (1985) (explainihgt "an impliel warranty of
fitness arises...when a seller has reason to know any particular purpose forhetgoods are
required and that the buyer is relying on the seller's skill or judgemeatect..goods..fit for
such purpose") (internal quotation madksitted) Likewise, Kohas not alleged any facts that
suggest the product was un-merchantable because it did not conform tosjaatigrds. SeeBurr
v. Sherwin Williams Cp42 Cal. 2d 682, 694 (195&)xplaining that' merchantable qualityrefers
to goods "reasonabbuitablefor the ordinary uses...of goods of the general type...and which aj
capable of passing in the market under the name or description by which tieesol@d) To the
extent that Ko is claiming breach of an express warranty, this clairaespted, given that the
only information Mutual is allowed to put on its label is prescribed by fedenalateans 6ee2l
U.S.C. 355())), and as explained in the next section, Ko would thus be raisinglawteksim that
impermissibly conflicted wittiederal law
2. Preemption

Mutual urges the court to dismiss with prejudice, arguing thatdaiss argpreempted by
the Supreme Court's decisionRalIVA, Inc. v. Mensingl31 S. Ct. 2567 (2011Because generic
drug manufacturers are required by federal law to use the same FDA appralied lab the
manufacturers of the bram@me drug, and because generic manufacturers cannot legally char
their labels even to add additional warnings, aatesaw claims based on failute-warn would
conflict impermissibly with federal FDA regulations, and are therefore preemfdedt 2570;see
also Mutual Pharm. Co. v. Bartlefio. 12-142 (U.S. June 22013) (reaffirmingMensingand

finding that statdaw designdefect claims based on inadequate warnings are also preeniped).
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the extent that Ke claims are based arfailureto-warn theoryjncluding her claims for strict
liability, negligence, and breach of express and implied warranties, tlagss glould indeed be
preempted SeeGaeta v. Perrigo Pharm. CoNo. 09-15001, 2012 WL 605678 (9th Cir. 2012),
aff'g 562 F. Supp. 2d 1091 (N.D. Cal. 2008) (gragmsummay judgement in favor of defendant
because plaintiff's stataw claims for negligence, breach of express warranty, and breach of
implied waranty based on inadequate warning were preemgged)also Phelps v. Wyeth, 857
F. Supp. 2d 1114, 1123-24 (D. Or. Apr. 24, 2012) (holdingathatarningsbased claimsncluding
claims for negligence, strict liability, and breach of warranty agemppted)Moretti v. PLIVA, Inc.
No. 08-00396 2012 WL 62850 (D. Nev. Feb. 27, 2012) (holdingstagtlaw claims for strict
liability, negligence, breach of express and implied warranties basedagyumte warning are
preempted)

However, lecausdhe complaintis ambiguous angdro secomplaints are held to less rigid
standard, the courtwill grant Ko the opportunity to amend her complaint.

[ll. ORDER

Mutual's motion to dismiss for faila to state a claim GRANTED, and Ko's complaint is

dismissed, without prejudiceKo is given thirty days (by July 31, 2013) in which to améed

complaint, if she can do so in good faith.

Dated:July 1, 2013 Wm W

RONALD M. WHYTE
United States District Judge
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