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o 14 )  Case N0.5:13-CV-00972 PSG
La STEPHEN COLACO, TOM GAMMON, )
T O 15 SRIVALLI CHANDRA, DONALD )  ORDER GRANTING -IN-PART
k= HUMBERT, TERRY JONES, QUY LAU, ) DEFENDANTS’' MOTION TO
o3 16 DAVID LICHTENSTEIN, SINA MA, ) DISMISS OR, IN THE
=% MICHAEL MULLEN, TRINH NGUYEN, ) ALTERNATIVE, FOR A MORE
5< 17 AMAADUDDIN QURAISHI, DAVID ) DEFINITIVE STATEMENT
5 ROBERTSON, STEPHEN THOMAS, NHAN )
L 18 TRAN, AND MOODY WONG, ) (Re: Docket Nos. 914, 19
- )
19 Plaintiffs, )
V. )
20 )
THE ASIC ADVANTAGE SIMPLIFIED )
21 EMPLOYEE PENSION PLAN, ASIC )
ADVANTAGE INC., AND MICROSEMI )
22 || CORPORATION, )
)
23 Defendar. )
24 )
o5 In this employment benefits case, PlaintdfallengeDefendants’ alleged failure to
26 contribute to and distribute benefits fransimplified Employee PensiohSEP) Plan On April
27 10, 2013 Defendantsnoved to dismiss Plaintiffs’ complaint. After reassignment to the
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undersigned, the parties appeared for oral arguntésating reviewed the papend considered
the argumentand evidenceresentegthe court GRANTSN-PART Defendants’ motion.
l. BACKGROUND

Except where otherwise noted, the court draws the follofants, taken as true for the
purposes of a motion to dismiss, from Plaintiffs’ complaint.

Plaintiffs are former employees of ASIC Advantage IncorporéigIC”).% In 2008,
ASIC createdts SEP Plarandincluded a provision allowing ASIC to make “digstionary
contributions”eachyear to its employees retirement accoinsSIC subsequently promoted this
plan as parof its overall compensation program, and it contributed t@ticseuntgor work
performedduring 2008 and 2009.In accordance with IRS regulations, ASIC paid these
contributions in October of the year after the benefits were acérued.

In late 2010, Mirosemi CorporatigtMicrosemi”) begamegotiations with ASIGo
acquirethe company. This acquisition was everglly completedon July 5, 20117.

At the ASIC Board of Directors’ final meeting before the acquisition, the Board teok t
actions regarding thaSIC SEP Plan. First, it provided that all contributions accrued through Ju
30, 2011 would be paid into thanicipant employees’ accouritsit alsoallocated funds for this

purpose, and placed the fund® a separate accourthe funds were then to be transferreth®

! SeeDocket No. 1.

2 Seeid. at 7 721.

% Sedid. at 127.

*Seeid. at{ 31

® SeeDocket No.14.

® SeeDocket No. 1 1 32.
’ Seeid. at 1 3839.

8 Sedd. at 37
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employee accounts in October of the next two years, in accordance with tisetiadiibnal
administration? Second, it terminated the SEP Plan as of July 1, 20These actions were both
effectuated by a formal board resolutidn.

Despite these formal actions, thléocatedfunds were neveransferredo Plaintiffs’ SEP
accounts? Because of the acquisitiokjcrosemi was responsible for making the actual
contributions. When Plaintiffs petitioned Microsemi for payment, the company déaieithé¢
ASIC board ever authorizeshy contributions for 2010 or 2011, and thasserted thd®aintiffs
werenot entitledto the funds requested. On May 1, 2012jrféiffs formally requested all
documentation relevant to the denial of their clatth©n June 12, 2012hey received a total of
eight pages? On June 26, 2012)dntiffs appealedhe denial of their claim for benefits, and on
July 12, 2012, that appeal was denigd.

Plaintiffs bring the following claimsagainst Defendantsder the Employee Retirement
Income Security Act (“ERISA”) recovery of plan benefit§,breach of fiduciargluties imposed’
equitable relief® and failure to provide informatiofi. They also claim that &fendants’ actions

violate California Labor Code 33 and § 218.5.

% SeeDocket No. 14; Docket No. 1.43
19 seeDocket No. 11 37,
! Sedd.
12 Sedd. at 1 50.
13 Sedd.at 58
1 Sedd. at 1 6Q
1> Sedd.at 11 6162.
®See29 U.S.C. § 1132(a)(1)(B).
17See29 U.S.C. § 1104.
8 See29 U.S.C. § 1132(a)(3).
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Defendants move to dismiss all claims under Fed. Rule Civ. P. 12(b)(6) for failktetda
claim upon which relief may be granted.

. LEGAL STANDARDS

A complaint must contain “a short and plain statement of the claim showing that the plg
is entitled to relief.*® If a plaintiff fails to proffer “enough facts to state a claim to relief that i
plausible on its face,” the complaint may be dismissed for failure to state a clainwhioh relief
may be granted* A claim is facially plausible “when the pleaded factual content allows the col
to draw the reasonable inference that the defenddiabie for the misconduct allegetf”
Accordingly, under Fed. R. Civ. P. 12(b)(6), which tests the legal sufficiency ofihesalleged
in the complaint, “[d]ismissal came based on the lack of a cognizable legal theory or the absen
of sufficient facts alleged under a cognizable legal the6ty.”

On a motion to dismiss, the court must accept all material allegations in the complaint
true and construe them in the light most favorable to the non-moving®paFhe court’s review is
limited to the &ce of the complaint, materials incorporated into the complaint by referewlce, a
matters of which the court may take judicial nofiteHowever, the aurt need not accept as true

allegations that are conclusory, unwarranted deductions of fact, or urakkesimfierence&®

1929 U.S.C. § 1132(c).
2 Fed. R. Civ. P. 8(a)(2).
1 Bell Atlantic Corp. v. Twomb}\650 U.S. 544, 570 (2007).
22 Ashcroft v. Igbal556 U.S. 662, 663 (2009).
23 Balistreri v. Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990).
24 See Metzler Inv. GMBH v. Corinthian Colls., [rf&40 F.3d 1049, 1061 (9th Cir. 2008).
?®Sedd. at 1061.
26 See Sprewell v. Golden State Warrid@66 F.3d 979, 988 (9th Cir. 2001¢esalso Twombly
550 U.S. at 561 (“a wholly conclusory statement of [a] claim” will not survive a mation t
dismiss).
4
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“Dismissal with prejudice and without leave to amend is not appropriatesunig<lear . . . that the
complaint could not be saved by amendméht.”
II. DISCUSSION
A. Requests for Judicial Notice
As a preliminary matteDefendantsask thatte court take judicial notice of eight
documents relating to Plaintiffslaim.

Under Fed. R. Evid. 201(b), a court may take judicial notice of facts that are either general
known within the district or the veracity of which can be accurately and readilyniledéel from
sources whose accuracy cannot reasonably be questioned. In adddammménts not attached to a
complaint may be considered if no party questions their authenticity and the complasoneihose
documents® In the instant cse,Plaintiffs object to theequesfor judicial noticebecause they
guestion the authenticity and completeness of the documents presented. On thlsradisis
request must be deniéd.

B. Standing

Defendants first challenge Plaintiffs’ standing to bring their claims.

Plaintiffs mustalwaysmeet the constitutional requirements of Article Il standihg
constitutional standing is founBJaintiffs also mustllege facts t@upport statutory standing undet
ERISA® To egablish constitutional stanfj, Plaintiffs must plead facts showing (1) injuiry-
fact, (2) causation, and (3) redressabilityinjury-in-fact requires that the plaintiff suffer harm to

“a legally protected interest which is (a) concrete and particularized, padt{al or imminent,

> Eminence Capital, LLC v. Asopeon, Ir&16 F.3d 1048, 1052 (9th Cir. 2003).
28 Harris v. Cnty. of Orange582 F.3d 1126, 1132 (9th Cir. 2012).

29 Seeid.

%0 paulsen v. CNF Ing559 F.3d 1061, 1072 (9th Cir. 2009).

31 See Lujan v. Defenders of Wildlif94 U.S. 555, 560-61 (1992).
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not conjectural or hypotheticaf® ERISA’s statutory standing requirement further requtinas
Plaintiffs qualify as “plan participant§® and that they “fall within one of ERISA’s nine specific
civil enforcement provisions®

Defendantsnake two arguments against the plaintiff's standing. First, they argue that
Plaintiffs have failed to plead anjury-in-fact because they have not alleged harm to a legally
protected interest, defeating their constitutional standing. Second, theyttzageiaintiffs seek
some relief other than simply “benefits due under the plan,” defeating theimgfamalelERISA.

Defendantsargument against constitutional standing fails because Deferag&ritse ourt
to rejectPlaintiffs’ allegations regarding the June 30, 2011 board meeting.f,BsHlaintiffs
allege, ASICpassed a resolution allocating funds for employer contributions to the SEP plan, 1
Plaintiffs would appeato have a legally protected interest in the funds. As this dispbefore
the court ora motion to dismisghe @urt is bound t@cceptPlaintiffs allegations as true. Thus,
for purposes of this motio®laintiffs have alleged an injury to a legally protected interest, secur
their constitutional standing.

Similarly, under Plaintiffstheory of the cas¢he ASIC board dedicated funds to their SER
Planbefore the acquisition, and those are the fuRldstiffs seek to recover in this casBlaintiffs
clearly make a colorable claitfor benefits due” uder he required provisions ofeStion1132>°
and everDefendantsio not contest th&laintiffs were participants in a plan governed by ERISA
during the time in question. TherefoRdaintiffs also meet the statutory standing requirements

under ERISA.

31d.
% Poore v. Simpson Paper G&66 F.3d 922, 925 (9th Cir. 2009).
34 paulson 559 F.3d at 1072.

% See Moya v. Centex Corp58 F.3d. 1060, 1068{Cir. 2011) (“The jurisdictional question of
standing precedes and does not require analysis of the merits.”

% SeeKuntz v. Rees@85 F.3d 1410, 1411{Xir. 1996).
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Defendantsimotion to dismiss for lack of standing is DENIED.

C. Claim I: Recovery of Plan Benefis Pursuantto 29 U.S.C. § 1132 (a)(1)(B)

Defendantsrgue thaPlaintiffs’ first cause of action should be dismissed for two reasons

First, theyarguethat Plaintiffswere not entitled to the claimed benefits under the plan, and secq
they argue thahe benefits in question had not accrbgdhe time that Microsemi acquired ASIC.
29 U.S.C. § 1132 (a)(1)(B) provides:

(a) Persons empowered to bring a civil action. A civil action may be brought—
(1) by a participant or beneficiary—

* % %

(B) to recover benefits due to him under the terms of his plan, to enforce his righ
under the terms of the plan, or to clarify his rights to future benefits under the te
of the plan.

In their complaintPlaintiffs allegethat theASIC SEPPIan is a “plan” within the meaning
of 29 U.S.C§ 1132 They furtherallege that they were, at all relevant tin®&P Plan
participants®® As set forth above, according to the complak8|C'’s boardtook official action to
contributeall funds accruetdy the employeethrough June 30, 2011, thus entitlingiRtiffs to the
benefits from the SEP through that time. These benefits were to be paid in Oc@bEt ahd
2012.

Defendantsfirst argument is unavailing because it turns on questions of fact, making it
inappropriate ground for dismissatder Rule 12(b)(6)Defendants’ assert thRtaintiffs sole
grounds for “entitlement” to the contributions are the oral statements of cerpéiiaers, which
they contend are insufficient because they contradict the express termSafttidan. However,
this is simply not the case. As discussed abBlantiffs rest their claim heavily on the alleged

board actions of June 30, 201This allegation is sufficiently specific to survileal/Twombly

scrutiny, and although it may eventuablg rejectedPlaintiffs are entitled tgroceed

37 seeDocket No. 1 aff 65

% Seed. aty 66
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Defendantssecond argument for dismissing this cause of actialsaglawed because it
overstateshe relevant law on the issuBefendants argue that even if the board agreed to
contribute the funds at the June 30 meeting, they would not have become benéfitnhts
could seek to recover until they were actually deposited intertidoyeeaccounts. In support of
this proposition, Defendantite In re Brobeck, Phleger & HarrisohLP,* a bankruptcy case
which in turnrelies onCline v. Industrial Maintenance and Contracting C200 F.3d 1223 (9th
Cir. 2000).In Cline, the Ninth Circuit issued a blanket rule thamtil the employer pays the
employer contributions over to the plan, the contributions do not become plan assets over w
fiduciaries of the plan have a fiduciary obligatioHowever, since that time, sevedastrict
courts throughout the circuit have questioned whether this was, in fact, an abso)utegiunhply
a general assumption subject to revision based on a reasamakysis of the circumstanc¥s.
Just a month ago, the Ninth Circuit endorsed this reasoni@gripenters Pension Trust Fund for
N. California v. Moxley11-16133, 2013 WL 4417594 (9th Cir. Aug. 20, 2Q1s}ecifically
recognizing that under certain circumstances, unpaid employer contributiorerdagmed plan
assets. This case arises under such circumstances.

If the evidence bears oRtaintiffs’ allegations showing that ASIC legally authorized
contributions whichtMicrosemihas simply refused to deposit, then the funds became plan asst
the time they were authorized and earredrfor contribution. Plaintiffs would, under those facts
be entitled to receivédné benefits allocated to them, thus overcoming Defendants’ second

objection to this claim. For purposes of this motion, the Quoudt assume the facts as such.

%9414 B.R. 627 (N.D. Cal 2009).

“0See, e.g., Bd. of Trustees of Pipe Trades Dist. Council No. 36 Health & Welfare Trust Fund
Clifton Enterprises, IncCase N011-05447, 2013 WL 2403573, at *7 (N.D. Cal. May 31, 2013)
Bos v. Bd. of Trustees of Carpenters Health & Welfare Trust Fund for Calif@ageNo. 12-
02026, 2013 WL 943520, at *3-4 (E.D. Cal. Mar. 11, 20T8)stees of S. Cal Pipe Trades Health
& Welfare Trust Fund v. Temecula Mech., 188 F. Supp. 2d 1156, 1162 (C.D. Cal. 2006).
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Defendang’ motion to dismiss the first cause of action is DENIED.
D. Claim II: Breach of Fiduciary Duties Pursuant to 29 U.S.C. § 1104

Defendants argue that Plaintiffs’ second cause of action has not been adqueatefgr
three reasons. Firgs above, they argue that the assets in question never became assets of t
Plan, such that no fiduciary duty ever attached to them. Sett@ydargue that refusing to
contribute funds to the SEP Plan for benefits earned in 2010 and the first half of 2011 was a
business decision, rather than a breach of fiduciary duty. Finally, they argDetdadantslid
not owe fiduciary duties of any sort Rlaintiffs.

In order to sustain their second cause of acBtaintiffs must allege facts to suppond
elements. FirsDefendantsnust be alleged to have aciad fiduciary caacity with respect to
the SEP Rin and its beneficiariaghen taking the actions subject to the complaint. ERISA
establishes that one is acting as a fiduciary when he desercises any authority or control
respecting management or dispiositof [the plan’s] assets™” SecondPlaintiffs must allege facts
that, if true, would show th&@efendantwiolated one or more of the myriad of fiduciary
obligations set forth in 29 U.S.C. § 1104.

The analysis of this claim rests heavily on the determination of whether or riohtise
earmarked for the SEP Plans at the June 30 board meeting became plan assetseahthewiene
set aside for contribution. For the reasons discussed above, thih&oddtermined th&dr
purposes of this motion, they did, defeatidgfendantsfirst argument.

Accepting the funds in question as plan asgd#sntiffs then allege that as of July 5, 2011,

Microsemi acquired ASIC and assumed all its obligations and liabilftiéd.that time, Microsemi

129 U.S.C. § 10021)(A).
42 SeeDocket No. 1 af] 38
9
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also assumed control over the funds that had been set aside for contribution to the SEP Plan
However, Plaintiffs allege that despite taking control of the funds with the knowtlealginey

were to be contribed to the PlarDefendantsieverthelessefused to deposit theffi Plaintiffs
allege that this rekal constituted a breach of Microsendigty to manage the plan and make
allocated contributions, rather than using the money for its owr'gdihey also dege that
Defendantsfailure to pay benefits when they knew tRéintiffs were entitled to them (because
of the June 30 board resolution) constituted a breach of fiduciary duties, as wellrabatbee
specific allegations of breach:. Plaintiffs have plead with specificity facts to support each eleme
of a cause of action und8ection1104.

Defendants’ remaining two arguments are best addressed with respect to eatdndlefen
individually. They are clearly insufficient with respect to Microsemi. Cagaan, accepting the
allegations as true, Microsemi exercigaal continues to exercise control over the assets in
guestion, and they are the present administrators of the SEP Plan. By ttiatiMerosemi
came to control the funds at issueg lusiness decision to contribute had already been matlee
ASIC board. Microsemi’'sefusal toappropriately deposit thethereforewasthe act of a
fiduciary entrusted with temporary care of the funds, not a business adminiskexttising his
discragion. Furthermore, @spite Defendants’ claim thatldmitiffs fail to explain how Microsemi
[. . . wasa] fiduciary[y] of the Plan,” Rintiffs allege many facts to establish Microsemi as a

fiduciary.*” These have been discussed at length abovkesourt will need not rehashem

“Seed.atf 78
*“Seed. at 11 7879.
*Seed. atf 79.
*®Seed. at 1 80.
*"Seee.g.id. at 71 38, 78, 79.
10
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here.Suffice to say that withespect to Microsemi, Plaintiffsavealleged sufficient facts to
support a cause of action for breach of fiduciary duty.

However,Plaintiffs have failed to allege facts supporting a breadido€iary dutywith
respect tAASIC. Plaintiffs note in their complaint that Microsemi assumed all legal liabilibes
ASIC with respect to the plan. They also fail to allege any specific action of tiw8ch
would constitute a breach of fiduciary duty, beyond a vague recitation that the “fsthbdish and
maintain reasonable procedures governing the filing of benefit claims.” Wittareat specifics,
this conclusory allegation alone cannot survive a motion to dismiss.

Defendantsmotion to dsmiss Plaintiffs'second cause of actitimerefore iDENIED with
respect to Microsemi but GRANTED with leave to amend with respect to ASIC.

E. Claim Ill: Equitable Relief Pursuant to29 U.S.C. § 1132a)(3)

Defendants misconstrue the relevant lawHiaintiffs’ third cause of action. An action
under ®ction1132(a)(3) is premised on the same underlying elemsrgsause of action under
subsection (a)(1), but it allows for recovery based in equity, rather tharctrdoevery of plan
benefits (a @mditionally legal remedy). A court may grant recovery under this provision where
benefits may not be directly recoverable from an SEP Plan. One example would béhehere
defendant would be required to revise the terms of its plan then distribute funds a@ctmtta

new terms*®

“8 The Supreme Court cemented this understanding of the iéswatent decisioof Cigna Corp.

v. Amara,131 S.Ct. 1866 (2011). In that case, the court spent numerous pages discussing thg
differences between legal and equitable remedies, and the applicability of e&iSfodases. It
did note that tolaim an equitable remedy undgection 1132, which would approxately equate
to estoppelPlaintiffs must make some showing of detrimental reliatteat 1881. However, the
Court also pointed out that a court may exercise its discretion to grant a wetg gaother
remedies in order to mold the relief to prote rights of the beneficiary according to the
situation involved,” and these remedies would not necessitate such a sHdwiing case was
remanded for furtheransideration of a remedy under Section 1a433), as the district court’s
initial ruling overstepped the pure authority of Section 1132(a), on which it was bha.sa1882.

11
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Defendantsargue that this claim should be dismissed becBlaagtiffs fail to allege facts
to support the Ninth Circuit’s five-factor test for equitable estoppdlhis agumentattempts to
base plaintiff's claim in different law than that in which it was pleadSdimk the plaintiff did not
bring his suit under ERISA’s substantive grant of a civil action for remedyealhshe made a
freestanding eqtable estoppellaim. The fivefactor test elaborated by Defendargfiects the
requirements for that independent claim, not the requirements for equitalflemdbe £ction
1132. As Plaintiffs have pointed out, i€igna v. Amarathe Supreme Courécently held
speifically that equitable remedies under Sectldi32(a)(3) may take any number of forms, man
of which are not subject to the more stringent requirements of promissory esfddeeduse

Plaintiffs request any one of several different forms of equitable relief under this seoon)d

be inappropriate to hold them to the requirements of estoppel. They have plead sufficdit, spe

facts tosupport a claim unde€ection1132(a).
Defendantsmotion to dismiss Plaintiffsthird cause of action is DENIED.

F. Claim IV: Failure to Provide Requested Plan Information Pursuant to29 U.S.C. §
1132 €)

Defendants point ouhreeflaws inPlaintiffs’ fourth cause of action. First, and most
compellingly, they argue th&taintiffs’ allegations with respect to this claim are vague and
ambiguous. Second, they argue tRkintiffs lack standing to bring this claim. Third, they argue
that the court has discretion to decline to impose damages under this section, and ot the ¢
shauld exercise that discretion here.

In order to sustain a cause of actagainst each defendafor failure to provide requested
plan informationPlaintiffs must demonstrate that the plan in quessosubject tERISA, that the

defendant was the adnmtrator of that plajthat Plaintiffswere participants in the plan at all

9 SeeSpink v. Lockheed Corfl25 F.3d 1257, 1262 (9th Cir. 1997).

*0 Seen. 48.
12
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relevant times, that the defendant actually received a request for the dauirfagietd to provide,
and finally, that the documents were “relevantPtaintiffs' claims underte plan. A document is
considered “relevant” to a claim if it “was relied upon in making the benefit digigtion; was
submitted, considered, or generated in the course of making the benefit determwidtiout
regard to whether such document, record, or other information was relied upon in rhaking t
benefit determination; [or] demonstrates compliance with the administrative geecasd
safeguards required” by ERISA.

Here,although two of Defendantgheories are unavailintf,their first argumenagainst the
claim is sufficient to carry the day with respect to the majority of Plaintiffs’ cldmthe
complaint,Plaintiffs simply do not identify the documents that they were denied, allegingtbely
documentation provided was incompletéThisis precisely the sort of vague pleading that the
Igbal/Tomblystandard was designed to prevent. Without more detail as to the documents that|
were deniedPlaintiffs cannot sustain a cause of action undtisn1132(c).

However, Plaintiffs specifically allege that the earliest they were gedvany
documentation whatsoever until June 12, 2012. Under Section 11Ba(cgmployer fails to
provide an employee with requested information within 30 days of receiving the rd¢hjagshay
beliable for an additional $100 as a penalty for each day they are late. Plallggétsthat they

submittedsuch a request on May 1, 2032and that they did not receive any documents until Ju

*1Vincenzo v. Hewlefackard Co, CaseNo. 12-3480, 2013 WL 3327894t *16 (N.D. Cal. June
28, 2013).

>2 Plaintiff's standing is addressed in greater depth above, and the exediseretfon to award or
not award damages is not an appropriate question for a motion to dismiss.

53 Docket No.1 at{ 96
> Seed. at 58.
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12, 2012°>° If these allegations are true, then Defendants were twelve days late sypetyiired
documents, subgting them to liability underesgtion 1132(c).

Defendantsimotion to dismiss Plaintifffourth cause of action GRANTED-IN-PART.

G. Claim V: Wage Statute Violations Pursuant to Cal. LaborCode 8§ 203 & 218.5

Defendantsmotion to dismiss Rintiffs’ final cause of action argues ti&RISA preempts

Plaintiffs’ claims unde California Labor Cod&ection 203.

ERISA preemption is a muditigated issue, sthecaselaw on the subject isxtensive 29
U.S.C. § 1144(a) states that ERISAIpersedfs] any and all state laws insofar as they may now
or hereafter, relate to any employee benefit plaitse Supreme Court hasatacterized this
preemption as “deliberately expansive” and “conspicuous for its breddtNihth Circuit case
law further elaborates that “ERISAeemption clause is not limited to state laws specifically
designed to affect employee benefits pldmsg,extends to all claims thatrise from the
administration of such plans whether directly or indirecthy.”In fact, inOrozco v. United Air
Lines, Inc,”® the Ninth Circuit specifically held that actions brought pursuant to Cal. Labor Co
8 203 are preempted by ERISA, leaving onlgiitiffs’ claim for attorney fees undé€ral. Labor
Code § 218.5. ERISA provides its own schema for addressing attorneys’ feetiam5132(g),
effectively preempting that claim as well.

The casethrough whichPlaintiffs attempt taavoid preemptiomre either distinguishable or
non-binding holdings in conflict with Ninth Circuit lawor exampleCalifornia Div. of Labor

Standards Enforcement v. Dillingham Construction.N.addressed a question of regulatory

*>Seedl. atf 60.

*% pilot Life Insurance Co. v. Dedeawd81 U.S. 41 (1987).

>’ Concha v. Londor62 F.3d 1493, 1504-05 (9th Cir. 1995).
°8.887 F.2d 949, 952 (9th Cir. 1989).

9519 U.S. 316 (1997).
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standards for journeymen and apprentices, and the Court struggled for much of the ogimnion \
whether or not the scheme in questimassubject toERISA. The court found that in that
circumstance, ERISA set a floor, not a ceiling, as with many traditigtds-based laws. Here,
ERISA clearly governs, and the state claims pursuedagti s would simply create a duplicate
remedy in state law.
Defendand’ motion to dismis#laintiffs’ fifth cause of action is GRANTEDBecause any
amendment would appear to be futilesttiismissal is without leave to amend.
IV.  CONCLUSION
Defendand’ motion to dismiss with respect to Plaintiffsauses of action under 29 U.S.C.
§ 1132(a)(1)(B) and 29 U.S.C. §1132(a)&PENIED. The motion is DENIED with respect to
Plaintiffs’ causes of actioagainst Microsemi under 29 U.S.C. 81104, but is GRANTED Midflie
to amend witlrespect to the same cause of actigainst ASIC. Finally, the moh is GRANTED
with leave to amendith respect to Plaintiff causeof action under 29 U.S.C. §1132@r)d
GRANTED without leave to amend with respect to Plaintiffs’ cause adractnderCal. Labor
Code 8§88 203 & 218.5.
Any amended complaint shall be filed no later than October 18, 2013.

IT IS SO ORDERED.
Dated:September 26, 20
Pl S AP

PAUL S. GREWAL
United States Magistrate Judge
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