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NOT FOR CITATION
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN JOSE DIVISION

RHONDA JUNE DAVIS, No. C13-01209 HRL
Plaintiff, ORDER DENYING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING
CAROLYN W. COLVINY, DEFENDANT'S CROSS-MOTION
Acting Commissioner of Social Security, FOR SUMMARY JUDGMENT
Defendant. , [Re: Docket No. 18, 22]

Rhonda June Davis (“Plaintiff”) appeals a final decision by the Commissioner of Socig
Security Administration (“Defendant”) denying hegoplication for disabity insurance benefits
pursuant to the Social Security Act. Presentlpigethe court are the parties’ cross-motions for
summary judgment. The matter is deemed foitlgfed and submitted without oral argument.
Pursuant to 28 U.S.C. § 636(c) and Fed. R. Civ3Pall parties have expressly consented that
proceedings in this matter may be heard famally adjudicated by the undersigned. Upon
consideration of the moving papeand for the reasons settfobelow, the Court DENIES
Plaintiff's motion for summary judgmenhd GRANTS Defendant’'s motion for summary

judgment.

! Carolyn W. Colvin became the Acting Conasioner of Social Securityn February 14, 2013Pursuant to Rule 25(d
of the Federal Rules of Civil Procedure, Carolyn W. Cadbiould be substituted for Michael J. Astrue as the defen

in this suit. No further action need be taken to continuestliidy reason of the lastrgence of section 205(g) of the
Social Security Act, 42 U.S.C. § 405(g).
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|. BACKGROUND
Plaintiff was 55 years old when the Adminisiva Law Judge (“ALJ”) rendered the decisi
being reviewed. Administratii@ecord (“AR”) 25. She has preusly worked as a cashier, a

retailer, and an instructial assistant for disabled studen#R 209-10. She claims disability bag

on scoliosis with lumbar spondylosis, which resixitshronic pain, among other symptoms. Pl.’s

Mot. Summ. J. 1, Dkt. No. 18. On March 24, 201@jrRiff applied for disability benefits alleging
that her disability begaon October 21, 2009. AR 15#laintiff's claim wa denied initially and
upon reconsideration. AR 73-77, 84-88. She regdeand received a hearing before an ALJ,
where she was represented by counsel. AR 46-70.

In a decision dated December 7, 2011, the #luhd that the Plairffihad not been under 3
disability within the meaning dhe Social Security Act from Q@aber 21, 2009 through the date g
the decision. AR 28. The ALJ evalted Plaintiff's claim of disabtly using the five-step sequent
evaluation process for disability reqedr under federal regulations. AR 23-34e20 C.F.R. §
404.1520; 20 C.F.R. § 416-920(a).

At step one, the ALJ found that Plaintiff had eBafgaged in substantial gainful activity sin

October 21, 2009. AR 24. At step two, shenfdthat plaintiff had the following medically

determinable severe impairments: idiopathdolascent scoliosis mixed with lumbar spondylosis.

Id. At step three, the ALJ conaled that Plaintiff did not have ampairment or combination of

impairments that met or medically equaled ohthe listed impairments in 20 C.F.R. Part 404,
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Subpart P, Appendix 1. AR 24. Prior to step fole, ALJ determined that Plaintiff suffered from a

medically determinable physical impairment thadlld reasonably be expectto cause her allege
symptoms, but that her statements concerningnteasity, persistence and limiting effects of the
symptoms were not credible. AR 26. Accordinghe ALJ found that Plaintiff had the residual
functional capacity (“RFC”) to perform light wois defined in 20 C.F.R. 404.1567(b) except th
she was limited to only occasionally balancing, climbing, stooping, kneeling, crouching, and
crawling. AR 24. At step four, the ALJ found thiRiaintiff was capable of performing her past

relevant work as a cashier and retail salekcl&R 28. Accordingly, the ALJ found that she wa

not disabled.ld.
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The Appeals Council denied Plaintiff's requést review, and the ALJ’s decision became

the final decision of the CommissianeAR 1. Plaintiff now seeks glicial review of that decision.
II. LEGAL STANDARD

Pursuant to 42 U.S.C. 405(g), this Cours tfize authority to review the Commissioner’s
decision to deny benefits. Tl®mmissioner’s decision will be disbed only if it is not supporteq
by substantial evidence or if it is based upanappplication of impropdegal standardsMorgan v.
Comm’r of Soc. Sec. Admii69 F.3d 595, 599 (9th Cir. 1998)pncada v. Chater60 F.3d 521,
523 (9th Cir. 1995). In this context, the tefsnbstantial evidence” means “more than a mere
scintilla but less than a preponderance — it is seldvant evidence thatreasonable mind might
accept as adequate to support the conclusibtoiicada 60 F.3d at 523ccordDrouin v. Sullivan
966 F.2d 1255, 1257 (9th Cir. 1992). When detemginvhether substantial evidence exists to
support the Commissioner’s decisjtine Court examines the administrative record as a whole,
considering adverse as well as supporting evidebeeuin, 966 F.2d at 1257. Where evidence
exists to support more than oraional interpretéon, the Court must defer to the decision of the
Commissioner Moncada 60 F.3d at 523)rouin, 966 F.2d at 1258.

[ll. DISCUSSION

Plaintiff moves this Court to reverse the fidacision of the Commasioner and find that sk
is “disabled” based on the following two alleged errors committed by the ALJ: (1) failing to cn
the treating opinion of Nurse &utitioner (“NP”) Holly Baileywithout articulating legitimate
reasons for doing so; and (2) failing to properly eatd and credit Plairfitis testimony as to the
nature and extent of her functiohianitations. Defendant countetisat the ALJ appropriately gav¢
less weight to the opinion of NP Bailey than tbinedical doctors and cdeample justification fo
discrediting part of Riintiff's testimony. Accordingly, Defedant moves for affirmation of the
decision because it is supported by sulisthevidence and dée of legal error.

A. Opinion of Nurse Practitioner Bailey

Only evidence from “acceptable medical sourcesy aused to establish the existence
medically determinable impairment. 20 QRF§ 404.1513(a). “Acceptable medical sources” a

(1) Licensed physicians; (2) Liosed or certified psychologist®) Licensed optometrists; (4)
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Licensed podiatrists; and (5) Qualified speech-language pathologistslowever, in addition to
evidence from “acceptable medical sources,” evidence from “other sources” may be used to
the severity of a claimant’s impairments and hoaffects the claimant’s ability to work.
§ 404.1513(d). Nurse practitioners areeaample of “other sourcesld. “[O]nly ‘acceptable
medical sources’ can be considered treating sourceshose medical opinions may be entitled
controlling weight.” Id. “The fact a medical opinion is froan ‘acceptable medical source’ is a
factor that may justify giving that opinion greatecight than an opinioftom a medical source
who is not an ‘acceptable medical source’ becauséacceptable medical sources’ ‘are the mos
gualified health care professionalsld. (quoting 65 Fed. Reg. 34955 (June 1, 2000)). “HoweV|
depending on the particular facts in a casd, ater applying the fagts for weighing opinion
evidence, an opinion from a medical source vghaot an ‘acceptable medical source’ may
outweigh the opinion of an ‘accepta medical source’ . . . .fd. The following factors are
considered in deciding the weight given to thedimal opinion of an acceptibmedical source: (1
the examining relationship; (#)e treatment relationship, incling the length and frequency as
well as the nature and extenttbé treatment relationship; (3)goortability; (4) consistency with
the record; (5) speciaktion; and (6) other factors, imcling the source’anderstanding of
disability programs and their evid@ry requirements, as well as the source’s familiarity with of
information in the record. 20 C.F.R. § 404.1527(Ehese same factors can be applied to opinig
evidence from other sources. SSR 06-03P.

In weighing the medical opinions of acceptabiedical sources here, the ALJ accorded

“great weight” to the opinion of Dr. Fracchia,daeise he “reviewed the entire medical record ar

the opinion is substantiated by the medical evideneevesole. Furthermore, the doctor is a State

agency consultant and well versedhe assessment of functionalityibpertains to the disability

provisions of the Social Securifyct and Regulations.” AR 27. In July 2010, Dr. Fracchi opine
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that Plaintiff is able to lift and carry up 20 pounds occasionally and up to 10 pounds frequently,

stand and walk for about six hours in an eightrheorkday, sit for about sihours in an eight-hou
workday, and occasionally climb, balance, stoogekncrouch, and crawl. AR 27 (citing Exhibit

8F, AR 372-76). The ALJ accorded “some weidbtthe opinions of Dr. Carlson and Dr.

r




For the Northern District of California

United States District Court

© 00 N O o b~ wWw N PP

N N N N N DN N NN R P P B B R R R R
w ~N o O~ W N P O © 0 N o 00 M W N B O

MacFarlane because their “trigaat source opinions reflect arlgitudinal perspective of the
claimant’s impairments and are supported by eeddiigns and findings.” AR 27. In December
2009, Dr. Carlson opined that Plaintiff was ablevtwrk eight hours per day at the light activity
level; although in June 2010 Fmund she could not return to hesrmal duties as an instructional
assistant for disabled children. AR 27 (citiExghibit 3F4, AR 270; Exhibit 7F, AR 367-71). In
May 2010, Dr. MacFarlane wrote a note for Plaintiffeéturn to full time worlwith no restrictions.
AR 27 (citing Exhibit 6F2, AR 345).

As for NP Bailey, the ALJ accorded “reduced weight” to her opinion “because a nursg
practitioner is not an ‘acceptabigedical source,’ there are no treatthnotes in the medical reco
from Ms. Bailey, and the opinion is inconsisterith other more persuasive and well supported
opinions from examining physicians.” In Octol2811, Ms. Bailey opined that Plaintiff was ablg

stand and walk for less than two hours in anteligiur workday, able to sit for less than two hou

in an eight-hour workday, and never able totéft pounds or to twist, stp, crouch, squat, or climb

ladders. AR 27 (citing Exhibit 16F, 422-28).

Plaintiff asserts that the Alekred in giving reduced weigtd the opinion of Ms. Bailey
because it was the most recent opinion and, in wvieRlaintiff's progressively worsening conditid
the most probative. Moreover, the ALJ’s purpoijtestifications for redaing the weight of her
opinion were not legitimate because the ALJ hddtg to contact Bailey tsupplement her opinio
rather than rely on the absence of herttneat notes as a reason for discountingie Smolen v.
Chatter, 80 F.3d 1273, 1288 (9th Cir. 1996) (“When medsgmalrce notes appear to be incomple
recontact with the source should be maddtengpt to obtain more detailed information.”).
Furthermore, contrary to the ALJ’s assertiomiftiff argues that Bailég opinion was entirely
consistent with the record.

It is true that Bailey’s opinion was the mostent, and Plaintiff points out two instances
the medical record where doctors opined tetcondition was worsening — in 2009, Dr. Carlsof
described Plaintiff's scoliosis as “progs#ve worsening,” AR 273, and in June 2010, Dr.
MacFarlane noted that Plaintiff*®ong-standing problems . . . hapeogressed with treatment.” A

345. While viewing these two notes in isadatimight suggest a condition that was getting
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progressively worse over time, the record as a wiamlé even the individual records in which th
notes appear, do not reflect that development.ekample, Dr. Carlson’s pert also indicated tha
the “anticipated end dat# this temporary disability i10/21/2010.” AR 272. Additionally,
notwithstanding the noted “progressi (which does not clearly refén a worsening of Plaintiff's
condition), Dr. MacFarlane clear&daintiff to return to full timework with no restrictions. AR
345. Thus, while the recency ofiBgy’s opinion may still be aactor weighing in its favor, the
Court does not agree with Plaintiff's character@athat it is the most probative opinion due to

Plaintiff's worsening condition.

DSe

[

Moreover, the Court does not agrwith Plaintiff that the ALJ had a duty to recontact Bajley

and request additional records t@part her opinion. “The ALJ ia social security case has an
independent ‘duty to fully and fairlgevelop the record and to asstivat the claimant's interests g

considered.”Tonapetyan v. Halte242 F.3d 1144, 1150 (9th Cir. 2001) (quotBmolen80 F.3d

at 1288). “Ambiguous evidence, or the ALJ's own firglthat the record is &aequate to allow for

proper evaluation of the evidendgggers the ALJ’s duty to nduct an appropriate inquiry.It.
(quotingSmolen80 F.3d at 1288). However, that is nos&y that an ALJ must conduct an inqu
whenever presented with an unsubstantiated opirtee. id(“The ALJ gave sufficient reasons,
supported by substantial evidencehe present record, foejecting the opinion of Dr. Gevorkian
... because it was unsupported by rationaleeatrtnient notes, and offered no objective medica
findings to support the existence of Tonapetyatiesged conditions.”). Here, the evidence was
ambiguous, and the ALJ felt, justifiably so, ttfa record, containing opinions from multiple
medical doctors, was sufficiently developed towlfor proper evaluationAccordingly, Plaintiff
was not deprived of a full and fair hearing.

Furthermore, the Court finds that subsirevidence supportse¢hALJ’s giving reduced
weight to Bailey’s opinion because it was inconsisttt the record as a whole. Bailey’s opinig
which indicated that Plaintiffauld neither stand and walk nat #®r more than two hours in an
eight hour workday was in fact inconsistent whike opinions of the “acpeable medical sources”

who opined that she could perform light work éaght hours per day. Bailey’s opinion was only
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consistent with the testimony of the Plaintffich for reasons discusséelow the ALJ did not
find credible.

Overall, upon consideration of the relevardtéas, the Court cannot say that the ALJ errg
in giving reduced weight to Bailey’s opinionfavor of the opinionsf the “acceptable medical

sources.” As stated by the ALJ, Dr. Fracchewed the entire medical record, his opinion was

supported by the medical record as a whole henldas substantial knowledge of and experience

with social security disabilitprocedures, all of which are vakdnsiderations which support givir

greater weight to his opiniorSee20 C.F.R. § 404.1527(c). The Ahlko gave more weight to thq

opinions of Dr. Carlson and Dr. Maaffane because of their treatmegiaitionship with Plaintiff, a$

well as their evidentiary support and consistency tithrecord, which agaire relevantactors.
Finally, as discussed above, there is &utital evidence suppiimg the ALJ’s purported
justifications for giving reduced wght to the opinion of Bailey.

B. Plaintiff's Testimony

“To determine whether a claimant's testimoagarding subjective pain or symptoms is
credible, an ALJ must engage in a two-stepyamisl First, the ALJ must determine whether the
claimant has presented objective medical evgd of an underlying impairment which could
reasonably be expected to produceghim or other symptoms alleged.ingenfelter v. Astrues04
F.3d 1028, 1035-36 (9th Cir. 2007) (internal quotatnarks omitted). Second, if the claimant
meets this first test, and there is no evidenamalfngering, the ALJ careject the claimant's
testimony about the severity of her symptamly by offering specific, clear and convincing
reasons for doing so.ld. (internal quotation marks omittedifere, the ALJ found that Plaintiff
met the first test but that Plaintiff's “statemie concerning the intengjtpersistence and limiting

effects of these symptoms are not credible.” AR 26.

Plaintiff suggests that the onjlystification given by the ALJ for the credibility finding was

that her testimony was inconsistent with Biene 2010 Exertion Questionnaire, in which she
indicated that she “does her m\grocery shopping once a weeleams her own living area, and
drives a car.” AR 26. Plairfftiasserts that the ALJ mischaragzed her responses, which also

indicated that she was in “chrarpain”; “unable to carry out evy day household duties”; “did ng
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go shopping unless needed”; and thaburt to shift.” AR 207. Meoeover, as the Ninth Circuit has

recognized, she “should not be peradi for attempting to lead [a] normal li[fe] in the face of [her]

limitations. . . . Only if the level of activity weiaconsistent with [her] claimed limitations would
these activities have any by on [her] credibility.” Reddick v. Chaterl57 F.3d 715, 722 (9th
Cir. 1998). The Court agreesatithe degree of inconsistgnigsetween her testimony and her

responses on the exertion questionnaire wowldeabe insufficient to support a finding that she

lacks credibility. However, as Bendant points out, Pldiiff entirely ignores the other justifications

given by the ALJ.

The ALJ further notes that Plaintiff's recent statements are inconsistent with her medi

records, including her own statements therein, whagkal that her medicatis and treatment have

been relatively effective in controlling her sytoms, citing numerous records from four medica

doctors in support. AR 26. For example, Pl#éimiformed Dr. Kassel an®r. Summa that she fe

approximately fifty percent better after complgtiphysical therapy, and she told Dr. Carlson that

the TENS unit and prescription medications each helped her back immeidsefdditional
records indicate that she requested a note BPorMacFarlane to reta to work with no
restrictions, and that she no longégshed to pursue treatment from the Pain Clinic of Monterey
Bay. Id.

The ALJ also relied on a report from Dr. Lithie Pain Medicine ktitute who noted “a

discrepancy in the amount of medication therpteecy dispensed to [Plaintiff] and what [she]

reports to [Dr. Li]. The pharmacy states thla¢ got 60 tablets of Norco, and she claims she only

got 30. She also had marijuana in the last uring dcreen and stated tlnegtr license has currentl

expired.” AR 314. As a result of the controve®y, Li was unable to prescribe any further pain

medication.
Accordingly, the Court finds that the ALJ oféel “specific, clear and convincing reasons’

for discrediting Plaintiff’'s statements about thees#ty and limiting effect of her symptoms.
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V. CONCLUSION
For the foregoing reasons, the Court finds thatfinal decision of the Commissioner is
supported by substantial evidence and free of liegar. Accordingly, Plaintiff's motion for
summary judgment is DENIEBnd Defendant’s motion for sumnmggudgment is GRANTED.
IT IS ORDERED.
Dated: August 13, 2014

ITED STATES MAGISTRATE JUDGE
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C13-01209 HRL Order will be electronically mailed to:

Alex Gene Tse alex.tse@usdoj.gov, kathy.terry@usdoj.gov, USACAN.SSA@usdoj.gov
Bess M. Brewer besshelena@earthlink.net

Jennifer Lee Tarn  Jennifer.Tarn@ssa.gov

Susan Leah Smith  SusarBmith@ssa.gov, jennifer.tarn@ssa.gov

Counsel are responsible for distributing copiesf this document to co-counsel who have not
registered for e-filing under the court's CM/ECF program.
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