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3 UNITED STATES DISTRICT COURT
4 NORTHERN DISTRICT OF CALIFORNIA
5 SAN JOSE DIVISION
6
SONDRA J ALLPHIN
7 Case N0.13-cv-01338BLF
Plaintiff,
8
V. ORDER GRANTING:
9 (1) CROSSDEFENDANT IDEAL
PETER K. FITNESS, LLC, et al. JACOBS (MALAYSIA)
10 CORPORATION’'S MOTION TO
Defendars. DISMISS FOR LACK OF PERSONAL
11 JURISDICTION;
. (2) FULCO FULFILLMENT, I NC. AND
gz 12 PETER K. FITTNESS, LLC'S
35 REQUESTS TO UNDERTAKE
8 % 13 JURISDICTIONAL DISCOVERY
20O
3es 14 [Re: ECF 122]
D 4
0 g 15 This case arises out of a strict products liability claim by Plaintiff, who costeme was
= .0
g g 16 || injured while using a defective fitness band. Presently before the Court isoa tmraiughtoy
T =
% E 17 || third-party and crosstaim defendant Ideal Jacobs (Malaysia) Corporation (“IJ Malaysia”) to
S
-2 18 || dismiss thirdparty plaintiff Peter K. Fitness, LLC’s Third Amended Third-Party Caimp) and
19 || crossclaimantFulco Fulfillment, Inc.’s (“Fulco”) cross-claim, for lack of personal juristtbn.
20 || SeeECF 122. Peter K. Fitness, ECF 127, and Fulco, ECF 124, have both filed oppositions in
21 || which they request the Court gramtisdictional dsaovery if the Court finds that they have not
22 || made a prima facie showing pérsonal jurisdiction over IJ Malaysia.
23 Having reviewed the submissions and oral argument of the parties, as \Well as t
24 || governing case law, the Court GRANTS IJ Malaysia’s motion to dismisgyrantsPeter K.
25 || Fitness and Fulco leave to amend their respeptaadings. The Court further grants Fulco and
26 || Peter K. Fitnesthe opportunity to conduct limited jurisdictional discovery as outlined herein.
27
28
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l. BACKGROUND

A. Relevant Procedural History

Plaintiff filed her Complaint in the Santa Clara Superior Court on February 13, 2013,
alleging a single cause of action for strict products liability against Petétri€ss, Peter T.
Kofitsas, and Fulco. ECF 1-Peter KFitness and Peter Kofitsas remduée action to this Court
on March 25, 2013. ECF 1.

On December 20, 2013, Fulco filed a croksm against various parties, including 1J
Malaysia, for indemnification and contribution. ECF 58. Soon thereafter, on January 3, 2014,
Peter K. Fitness anceker Kofitsas filed their operative Third Amended Third Party Complaint
(“TATPC”) against IJ Malaysia, Ideal Jacobs (Xiamen) Corporation) [teabs Corporation,
and Andrew Conrad Jacobs. ECF 61.

On February 12, 2014, Andrew Conrad Jacobs moved tossishe TATPC for
insufficient service of process pursuant to Federal Rule of Civil Procedure 12¢n) (e
grounds that he was not a managing or general agent of IJ Malaysia and coutepios@wice
on its behalf. ECF 76. Following briefing, the Court denied Mr. Jacobs’ motion. ECF 110.

IJ Malaysia filed the instant motion on September 8, 2014. Fulco and Peter K. Figtess
separate oppositions on September 22, 2014, and Peter K. Fitness also filed a requisafor |
notice.SeeECF 129. The Court heard oral argument on the motion on December 11, 2014.

B. Factual Background

1. Allegations In Peter K. Fitness’s TATPC

Peter K. Fitness alleges that 1IJ Malaysia is a lirrslealre public company incorporated in
Malaysia, and “an investment holding company for Tiitedty Defendant Ideal Jacobs
(Xiamen).” TATPC { 17 (capitalization omitted). The TATPC includes a cyiategation that I1J
Malaysia is subject to personal jurisdiction in California by virtue of doingbss in California
or commtting a tortious act in Californidd. at § 22. The TATPC alleges that IJ Malaysia
designed, constructed, and sold the Peter K. Fitness Resistanced&aitd} 1 3234, whichis
the producPlaintiff alleges waslefective and caused her injuiijhe TATPC also allegethat

Andrew Jacobs is the Non-Executive Chairman of 1J Malaysia and is “instrainredeveloping
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the strategic direction” of the company and its subsidiaries “inclydiaging] decisions
regarding marketing, sales and finanad, at 24, and that Jacobs congidbusiness in
California.ld. at | 25.
2. Allegations in Fulco’s Cros€laim

Fulco alleges that 1J Malaysia is a subsidiary of Ideal Jacobs CaoposateCrossClaim,
ECF 581 19, and is a foreign corporation authorized to do business in Califdrate] 21.
Fulco’s Cross=laim similaty includes a cursory allegation that IJ Malaysia is subject to persof
jurisdiction in Californiald. at { 22. Fulco also alleges that Ideal Jacobs (Xiamen) is a wholly-
owned subsidiary of IJ Malaysi@l. at 123, and that IJ Malaysia is engaged in a joint went
with the other crosstaim defendantsSee idat § 27 (“Peter K. Fitness, Kofitsas, Jacobs, Ideal
Jacobs, Ideal Jacobs Xiamen, Ideal Jacobs Malaysia, and each of them, wgeat)eemployer,
empbyees, joint venturers, partners, and/or associates of each other.”) Lik& Hétaess, Fulco
alleges that 1J Malaysia designed, constructed, fabricated, or otheranséactured the Peter K.
Fitness Resistance Band, and that IJ Malaysia is “in thie df commerce” of the Fitness Band.
Id. at 1] 3132.

3. Facts Alleged by 1J Malaysia in its Motion

IJ Malaysia contends that it is neither subject to general or specific jurisdittio
Californial I Malaysia argues that it has no contacts whatsaeite eitherthe State of
California or the United StateSeeMot., ECF 122 at 8. It contends that it is “merely a holding
company, and its only business is its passive investments in its eight sulssidicreg 9.1J
Malaysia states that it wholly owns Ideal Jacobs Xiantemt 10, but that it is not a party to any
contractual agreement with Peter K. Fitness or Fulco, and that it had no involvetientlesign,
construction, fabrication, or sale of tResistance Band at issué. at 9-10.
. LEGAL STANDARD

Once a defendant brings a challenge to the court's jurisdiction under Rule 12(ie)(2)

plaintiff bears the burden of establishing personal jurisdicBee, e.gSchwarzenegger v. Fred

! Neither Peter K. Fitness nor Fulco argues that 1J Malaysia is stijgeneral personal
jurisdiction in California.
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Martin Motor Co, 374 F.3d 797, 800-01 (9th Cir. 200d¢e also Scott v. Breelan2 F.2d
925, 927 (9th Cirl986) (stating that a plaintiff must “come forward with facts, by affidavit or
otherwise, supporting personal jurisdiction”).

When, as is the case hgetlee Motion is based on written materials and not an evidentiar
hearingthe nonmoving partiesneed only make a prima facie showing of jurisdictional facts.”
SchwarzeneggeB74 F.3d 797, 800. “Uncontroverted allegations in the complaint must be tak
as true,’id., but a non-movant cannot “simply rest on the bare allegations of its comphairtid
Mktg. Sys., Inc. v. Jobar Int'l, ING51 F.2d 784, 787 (9th Cir. 1977). Conflicts between facts
contained within declarations or affidavits are resolved in the non-movant’s Kéatel, Inc. v.
Greiner & Hausser GmbH354 F.3d 857, 861—-62 (9th Cir. 2003).

In the absence of a specific statutory provision conferring jurisdictioardedourts apply
the personal jurisdiction laws of the state in which they sit. Califoloiésarm jurisdictional

statute is “coextensive with federal due process requiremé&asdvision Int'l, L.P. v. Toeppgen

141 F.3d 1316, 1320 (9th Cir. 1998). In order for the Court to exercise jurisdiction, a defendant

must have sufficient “minimum contst with the forum state, such that the exercise of
jurisdiction “does not offend traditional notions of fair play and substantial justité¢.Shoe Co.
v. Washington326 U.S. 310, 316 (1945). Jurisdiction can be either general, where a party ca
hded into that state's court for any reason, or specific, which permits tac@xercise
jurisdiction over a defendant only with regard to a particular activity, trdosaor disputeSee,
e.g, Helicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408, 415-16 (1984).
1. DISCUSSION

A. Request for Judicial Notice

Peter K. Fitness asks the Court to take judicial notice of twelve documénfsyhlch are
printouts from various websites: five screenshots of pages on 1J Malaysisdgen@&anpa Decl.
Exhs. G-K); four printouts from Ideal Jacobs Corporation’s main wehditexhs. L-O); and
three screenshots of webpages from companies Peter K. Fitness alleges Ithsdidadone
business with: Alcatelucent, Samin&Cl, and Flextronicdd. Exhs. QS). SeeECF 129.

Pursuant to Federal Rule of Evidence 201, the Coayttake judicial notice of
4
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adjudicative facts “not subject to reasonable dispute,” and which are “capable at@arut
ready determination by resort to sources whoseracgicannot reasonably be questioned.” Fed.
R. Evid. 201(b)see also Mack v. S. Bay Beer Distrjl¥98 F.2d 1279, 1282 (9th Cir. 198H).
Malaysiadid not file anobjecton to the request for judicial notice.

Courts have taken judicial notice of the websitegasfies to the litigation when
determining personal jurisdictioBee W. Marine, Inc. v. Watercraft Superstore,, 2812 WL
479677, at *9 (N.D. Cal. Feb. 14, 2012) (compiling cases). The Court trestakes judicial
notice of the screenshots from 1J lslgsia’s websitegxhibits G through K, and the screenshots g
Ideal Jaobs Corporation’s websitexlaibits L through O.See O'Toole v. Northrop Grumman

Corp., 499 F.3d 1218, 1225 (10th Cir. 2007) (taking judicial notice of materials included on th

—h

e

website 6 a defendant because those materials were created by the defendant and shoukl theref

not be subject to dispute by the defendant).

Further, “it is not uncommon for courts to take judicial notice of factual infaom&und
on the world wide web.Id. (compiling cases). The Court thus takes judicial notice of the
“location” webpages iexhibits Q through S, as those facts are not subject to dispute by the
parties and it can be presumed that a company, when placing information aboutidedamaa
website, will do so accuratel$ee id(citing Grimes v. Navigant Consulting, Ind.85 F. Supp. 2d
906, 913 (N.D. Ill. 2002)

B. Specific Jurisdiction

The Ninth Circuit Court of Appeals, Bchwarzeneggeestablished a thrgaong test for

determiningwhether a nomesident defendant is subject to specific personal jurisdiction:

(1) The norresident defendant must purposefully direct his
activities or consummate some transaction with the forum or
resident thereof; or perform some act by which poueposefully
avails himself of the privilege of conducting activities in the forum,
thereby invoking the benefits and protections of its laws;

(2) the claim must be one that arises out of or relates to the
defendant's forumnelated activitiesand

(3) the exerise of jurisdiction must comport with fair play and
substantial justice, i.e. it must be reasonable.

SchwarzeneggeB74 F.3d 797, 802 (citingake v. Lake817 F.2d 1416, 1421 (9th Cir.1987)).
When a case sounds in tort, as this one does, the Court is concerned with whether the
5
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Malaysia haspurposefully directedits activities at the forum state. This is distinct from the
analysis for cases sounding in contract, where courts look to “purposeful availldeat.802—
04.The parties requesting the Court exercise jurisdiction theaourden of proof with regard to
the first two elementsSee, e.gSher v. Johnsqr91l F.2d 1357, 1361 (9th Cir.1990). If they
satisly their burden as to the first two elements, the burden then shiftdMalaysiato “present a
compelling case” that exercising jurisdiction would be unreason@éks.e.gBurger King Corp.
v. Rudzewicz471 U.S. 462, 476 (1985).

Fulco and Peter K. Fitness make several arguments in an attempt to show thiatyklavi
has met the purposeful direction prong.

Fulco argues that 1J Malaysia is a part of a joint venture with Ideal Jacgbsr&t@mn US,
and has sufficient contacts with California as a result of that joint ventutiemslap. Fulco Opp.
at 5. Fulco asks for discovery on the question of whether 1J Malaysia is a partrdfieure
relationship with any of the other Ideal Jacobs compaiiittee Court finds that#co has not
made gorima facieshowing of personal jurisdiction.

Peter K. Fitness argues that Andrew Jacobs is an agent of |J Masysihat his
conduct and minimum contacts with Californiean be imputed to IJ Malaysia for purposes of
personal jurisdictiomn this suit.SeePeterK. Fitness Opp. at 8, 12, 14. It also argues that IJ
Malaysia is subject to jurisdiction under the representative services dpbtageal on its
relationship with Ideal Jacobs Xiamen, its whalhyned subsidiaryd. at 15. Finally, Peter K.
Fitness argues that 1J Malaysia and Ideal Jacobs Xi@no¢mdeal Jacobs US, in contrast with
Fulco’s argument) are a joint venture, and that Ideal Jacobs Xiamen’s contetanwputed to 1J

Malaysia, subject it to jurisdictiohPeter K. Fitness also seeks jurisdictional discoverhese

2 peter K. Fitness also makes two arguments with regard to waiver and timefihksalaysia’s
motion, which the Court briefly discusses here. First, it argues thatldysfawaived its
opportunity to bring this 12(b)(2) motion by virtue of Andrew Jacobs’ prior motion to disatiss f
insufficient service of process. Though the goal of Andrew Jacobs’ motion wasiieslid
Malaysia on account of improper service, 1J Malaysia was not a party to thahmod did not
join the motion. This Circuit does not require a defendant to join in a motion brought by a co-
defendant, even if the defendant could benefit from that m@&ea.Schnabel v. LiB02 F.3d
1023, 1033-34 (9th Cir. 2002). Rule 12(g) only limits further motions by “a party that makes &
motion,” not a party that could benefit from a motion made by another. Fed. R. Civ. P. 12]g)(
Malaysia states that it had not retained counsel at the time Jacobs filed his ssetunyy
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issues. Peter K. Fitness Opp. at 8.

The Court considers the agency, representative services doctriteogaoht venture

arguments below, and finds each unavailing.
1. Agency

The contacts of an agent may be imputed to a principal for purposes of personal
jurisdiction.See, e.g.Sher v. Johnsqr®11 F.2d 1357, 1362 (9th Cir. 1990) (citM&lls Fargo
& Co. v. Wells Fargo Express C&56 F.2d 406, 419 (9th Cir. 197.7Peter K. Fitness argues
that, since Andrew Jacobs has already been found by this Court to be an agent ay$iaNad
purposes of service of procesesgECF 110 at 5 (“Taking into account Mr. Jacobs’ involvement
and prominent title with Ideal Jacob&laysia, it is reasonable to consider him an officer or
general agent that can accept service of process on behalf of the corgpréterhiscontacts
with California can be imputed to 1J Malaysia for purposes of jurisdiction.

It is wellsettled &w that “directors and officers holding positions with a parent and its
subsidiary can and do ‘change hats’ to represent the two corporations separsyély thleir
common ownership.United States v. Bestfoqd®24 U.S. 51, 69 (1998) (“Courts generally
presume that the directors are wearing their subsidiary hats and not thetrhzds when acting
for the subsidiary.”). In such a circumstance, as the Court is presented Iheregard to Andrew
Jacobs holding positions with both 1J Malaysia and Ideal Jacobs US, the Courtyceonsider
actions taken by Mr. Jacobs in his capacity as IJ Malaysia’s Executiven@hdor purposes of
determining jurisdiction. Though both Peter K. Fitness and Fulco provide the Court withewi

that shows that Mr. Jacobs has contacts with Califosei, e.g.Lompa Decl. 1 15 Exh. P (citing

Decl., ECF 130-1, 1 5, precluding it from joining the motion oReter K. Fitness argues,
“enter[ing] a general appearance” via the Andrew Jacobs m&emsReter K. Fitness Opp. at 5.
This is true even though tldacobsnotion would have benefitted 1J Malaysiadhit beergranted.
See, e.gSchnable302 F.3d at 1034.

Further as to timeliness, this Circuit permits the filing of a Rule 12(b) motion “at any timeebef
a responsive pleading is filedXETNA Life Insy. Alla Med. Servs., Inc855 F.2d 1470 (9th Cir.
1998) and 1J Malaysia has not filed a responsive pleaditigetorossclaim or TATPC. As such,
IJ Malaysia’s motion is not untimel@f. Auto Indus. Pension Trust Fund v.,R012 WL
2911432, at *7 (N.D. Cal. July 16, 2012) (“It is well established that a 12(b) motion is not a
‘responsive pleading,” and therefat@eed not be filed within the time constraints [outlined in
Rule 15(a)(3)].”) (internal quotations omitted).

7
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Mr. Jacobs’ deposition testimony in which he testified that he had ongoing businesss with
California companies), neither party provides the Court with evidence thatvAddoebs’
contacts with California occurred while he was wearing his ‘1J Madaisit, as opposed to his
‘Ideal Jacobs US’ haPReter K. Fitness’s argument that Andrew Jacobs’ activities “ultimately
bring profit and business to any one of his several tioea’ which ultimately report to his US
company,” Peter K. Fitness Opp. at 14, simply disregards thesettibd law that an agent’s
contacts can only impute jurisdiction when that agent is acting for the compargstoqu

That Mr. Jacobs has California contacts due to his activities as an owner dfdceasd
US is not sufficient to show jurisdiction over IJ Malaysia, another company witthvvimi.
Jacobs also has a substantial relationship, unless his contacts occurred wigileralghalf of 1J
Malaysia. The parties have not made such a showing, and as such Mr. Jacobs’ cihtacts w
California are not imputed to 1J Malaysia.

2. Representative Services Doctrine

Under California law, the representative services doctrine permits a couertmsex
jurisdiction over a foreign company “when the local subsidiary performs a funitiorst
compatible with, and assists the parent in the pursuit of, the parent's own busSoessd
Diamond Corp. v. Superior Cout83 Cal. App. 4th 523, 543 (2000). $hmeans that when “a
parent uses a subsidiary to do what it otherwise would have done itself, it purpodely itself
of the privilege of doing business in the forurd’ (citing Gallagher v. Mazda Motor781 F.
Supp. 1079, 1083-84 (E.D. Pa. 1992)).

Peter K. Fitness argues that because Ideal Jacobs Xiamen is aavitodlg subsidiary of
IJ Malaysia, Ideal Jacobs Xiamen’s “substantial business contacts” inr@ialifoibject 1J
Malaysia to jurisdiction here as welleePeter K. Fitness Opp. at 15.

Peer K. Fitness’s argument is unpersuasimesonora Diamongdthe Court of Appal
explicitly held that the representative services doctrine does not apply whemndhiegoanpany is
a holding companysSonora Diamond83 Cal. App. 4th 523, 545 (“To find the holdingwoany
subject to jurisdiction simply because the holding company chose to invest rathepé¢hate [the

subsidiary] would swallow the distinction, made in the case law [], bectween hotitimganies
8
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and operating companies, as well as implicitly oblteethe federal constitutional principle . . .
that the parensubsidiary relationship along not a basis for exercising jurisdiction over the
parent based on the activities of the subsididrfgiting Cannon Mfg. Co. v. Cudahy Packing Co.
267 U.S. 333 (1925)) (emphasis added).

Peter K. Fitness brings forth no evidence that 1IJ Malaysia exercises| cwetréhe
activities of Ideal Jacobs Xiamen above and beyond its status as Xiamemtsquempany. Even
if it did, this Circuit fas held that a parenbmpany who shares board members with its subsidig
andexercises general executive responsibility over the operations of the aghsidiluding
review and approval of major policy decisions, is not subject to jurisdiction baskd on t
subsidiary’s corgcts with the forumSee Kramer Motors, Inc. v. British Leyland, |.628 F.2d
1175, 1177 (9th Cir. 1980). Peter K. Fitness has made a lesser showing of control than was
in Kramer Motors Peter K. Fitness claims that 1J Malaysia’s statement it ity ‘@passive
investor in [Ideal Jacobs Xiamen] . is widely contradicted by the information available on the
Internet,” but cites ngpecificinformation from the Internet to prove this claim.

In contrast, some of the evidence provided by Peter K. Filgsgesses |J Malaysia’s
argument thait is a passive holding company, including public statements madswehsite
that the company is “an investment holding company with overseas and Malaygigasess’
Req. for Jud. Notice, ECF 129-3 Exh. G, and is “principally engaged in investment hoiding,”
Exh. L. Fulcofurtherprovides the Court with statemeritem IJ Malaysia’s website that “the
principal business activity of Ideal Jacobs [Malaysia] is investment lggldirinich includes a
chart documenting its various subsidiaries, including Xiamen. Waughtel Decl., ECKI1.26.E
Both parties havéiled to make the requisite evidentiary showing that 1IJ Malaysia is anything
more than a passive holding company, and as such the representative servicesdbmgrnot
provide an avenue for thetm establish personal jurisdicti@ver IJ Malaysidased on Ideal
Jacobs Xiamen'’s contaatsth California.

3. Joint Venture
Under California law, a joint venture is “defined as an undertaking by two or more

persons, or entities, jointly to carry out a single business enterprise fibr’ jRafmirez v. Long
9
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Beach Unified Sch. Dist105 Cal. App. 4th 182, 193 (2002) (citif§0 Folsom Assocs. V.
Prometheus De\Co, 223 Cal. App. 3d 1, 15 (1990)). This requitiestthe parties have “(1) a
joint interestin a common business, (2) an understanding that profits and losses will be sharg
and (3) a right to joint controlJd. (citing Connor v. Great W. Sav. & Loan AssG® Cal. 2d 850,
863 (1968)).

Both Peter K. Fitness and Fulco contend that 1J Malaysia is subject to pgusisdaction

in California by virtue of its status as a joint ventwith other Ideal Jacobs entities: Fulco argues

that the Ideal Jacobs corporations are one “global joint vensgefulco Opp. at 2while Peter
K. Fitness claims only that IJ Malaysia is engaged in a joint venture with Etedls) Xiamen.
SeePeter K. Fitness Opp. at 15-16.

Both Peter K. Fitness and Fulco repeatedly state that the contacts of orte pgomt
venture are attributed to the other parties for purposes of personal juris@e#re.g Fulco
Opp. at 8 (“[W]hen the activities of one co-venturer in the foamensufficient to sustain the
exercise of personal jurisdiction, jurisdiction will attach as to all of the patitsgn the
venture.”); Peter K. Fitness Opp. at 16 (“As a joint venture, [Xiamen'’s] coraeetsttributed to
IJ [Malaysia].”).

Neither paty cites in their papers a single California or Ninth Circuit case in support o
this proposition, though Fulco cites a number of outliefrict cases in which courts have
explicitly held that partieswvolved in awritten joint ventureagreemenére sufect to personal
jurisdiction in a forum so long as signatory to the joint vendigreementan be haled into that
forum. SeeFulco Opp. at 8 (citing cases from the first and second circuits, as wellrat dairts
in New York, lllinois, and the District of Columbia).

In its Reply, IJ Malaysia argues that this Circuit's governing cas@taaludes a finding
of personal jurisdiction baseblelyona party’spurported status as a member of a joint venture
For this argument, it citeSher v. Johnsqr911 F.2d 1357 (9th Cir. 1990), which held in a case

involving joint and several liability of a partnership that:

Liability and jurisdiction are independent. Liability depends on the
relationship between the plaintiff and the defendants and between
the ndividual defendants; jurisdiction depends only upon each

10
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defendant’s relationship with the forurRegardless of their joint
liability, jurisdiction over each defendant must be established
individually.

Id. at 1365 (emphasis added).

A joint venture, havever, is distinct from the circumstances outline8&er in which the
Court held that the fact the court had jurisdiction over a partnership did not mean tloatrthe c
necessarily had jurisdiction over the individual partners. It found, consisteriRustinv. Savchuk
444 U.S. 320, 331-32, that personal jurisdiction must be met as to each defendant, and that
mere fact that a party may be liable did not give rise to jurisdiction over titgtipéhe forum.
Here, unlike inSher 1IJ Malaysia isnot “independent for jurisdictional purposes” from its
purported co-joint venturerSher 911 F.2d 1357, 1365. The allegation is that 1J Malaysia is
engaged in a joint venture, with either IJ Xiamen or the Ideal Jacobs Corporatiahale aand
that themembers of tat purportedoint venture are actingn concertor venturing jointly. Though
the Court must find that 13 Malaysia has established contacts with the forumnandimply
being haled into California court based on tindateral actions of a thirgbarty, see Walden v.
Fiore, 134 U.S. 1115, 1125 (2014), a finding that 1J Malaysiaemgaged in a joint venture with
another entity, and that the other entity engaged in adgtidastherance of the joint ventutbat
purposefully availed it of Califmia as a forumyould permit the Court, consistent with due
process, to exercise jurisdiction over 1J Malay€ifa, e.g, No. Natural Gas Co. v. Superior Court
64 Cal. App. 3d 983, 995 (1976) (finding a party in fraud action subject to jurisdiction in
California “because thre was evidence [that it] . . . was a member of a joint venture which was
engaged in business in California”).

Though IJ Malaysia fails to show that, as a matter of law, it cannot be suopecsonal
jurisdiction based on the actions of a joint venturer in furtherance of the joint ventureuitiésC
persuaded thateitherFulconor Peter K. Fitness have made a sufficient showing that 1J Malayg
was engaged in a joint venture with any of the other Ideal Jacobs entities for purpesiing
the Resistance Band.

Fulco’s argument relies on the fact that Ben Meng and Andrew Jacobs hava bads

Ideal Jacobs US and 1J Malaysia, and that 1J Malaysia “markets itself ageggof the same
11
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products as and along with” Ideal Jacobs US and Ideal Jacobs Xiamen. Fulco Opp. atf7. Thg
Fulcoprovides the Court with screenshots of IJ Malaysia’s webpage wiaitghtat 1J Malaysia
“produces a variety of labelling solutions and injection molded telecom parts, "Hi¢algecl.

Exh. G, this evidence does not show that 1J Malaysia is part of any joint venture yvitthan
Ideal Jacobs company, let alone a joint venture with regard to the production of tharResis
Band.

Peter K. Fitness similarly relies on Mr. Jacobs’ “large executiieg in both 1J Malaysia
and ldeal Jacobs Xiamen, and asks the Court to infer that his “level of control” oneyribd
Ideal Jacobs companies shows that, in this circumstance, IJ Malaysia is dnwnadvint venture
with Ideal Jacobs Xiame®eePeer K. Fitness Opp. at 156. Peter K. Fitness fails to cite a
single piece of evidence in its argument that IJ Malaysia and IdealsJd@rhen are engaged in g
joint venture Seeid. Its evidence presented in its request foligial notice does showthat
Andrew Jacobs holds executive roles in both these companies, but provides no support for it
venture argument with regard to ldeal Jacobs Xia@éne.g, Bestfoods524 U.S. 51, 69.

Neither party has presented evidence to rebut 1J Malaysia’s evidenceslapdssive
holding company and is not engaged in a joint venture with any of the other Ideal Jacobs
companiesSeeChen Decl., ECF 122-1 {{ 7, 8, 10.

C. Jurisdictional Discovery

Both Fulco and Peter K. Fitneask the Court to permit jurisdictional discovery if the
Court grants 1J Malaysia’s motioBeeFulco Opp. at 8see alsdPeter K. Fitness Opp. at 8
(describing two attempts to obtain discovery as to IJ Malaysia’s contengébtihe Court lacks
personal jurisdictin, which it argues were ignored). Neither party in its Opposition outlined a
jurisdictional discovery plan. The Court requested the parties be preparediss giscsdictional
discovery at the December 11, 2014 hear8eeECF 134.

A district court ha broad discretion in granting or denying discovery on the question of
personal jurisdictionSee, e.gWells Fargo & Co. v. Wells Fargo Express Cab66 F.2d 406, 430
n.24;see also Data Disc, Inc. v. Sys. Tech. Assocs,,358¢.F.2d 1280, 1285 (9th Cir. 1977).

This Circuit has stated thdtd district court should grant jurisdictional discovery “where pertine
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facts bearing on the question of jurisdiction are controveridelfs Fargo & Co,.556 F.2d 406,
430 n.24, or “where a more satisfactory shaywf the facts is necessargtober v. Mako
Prods., Inc, 2008 WL 9027249, at *8 (C.D. Cal. Aug. 29, 2008). 1J Malaysia asks the tGourt
deny jurisdictional discovery because the personal jurisdiction claimbased on unsupported
assertions . . . and are contradicted by the sound evidence subbyttddalaysiaReply at 15.

The Court agrees with Peter K. Fitness and Fulco that limited jurisdictionaVdrgc
would be appropriate in order to determine whether 1J Malaysia is subjectangi¢usisdiction
in California under an agency, representative service doctrine, or joint ventmgdhe
jurisdiction. The Court will not, however, continue the trial date as requested by Belelulco
Opp. at 9.

V. ORDER

For the foregoing reasorthe Court HEREBY ORDERS:

1. IJ Malaysia’s motion to dismiss for lack of personal jurisdiction is GRANTED,
with leave to amend. Fulco aReter K. Fitness shall file aamended pleading no later than
January 2, 2015.

2. Fulco and Peter K. Fitnesgeques to engage in jurisdictional discovease
GRANTED. The parties shall meet and confer wittMalaysiato outline a jurisdictional
discovery plart. A stipulation regarding thidiscovery plan shall be due to the Court no later than
December &, 2014, and the discovery schedule should be expedited in light of the upcoming
April 2015 trial in this case.

IT IS SO ORDERED.
Dated:December 1, 2014

éETH LABSON FREEMAN
United States District Judge

3 Any and all discovery disputes with regard to jurisdictional discovery should behbtouis
Court, and not the referred Magistrate Judge, in the form of a lettenbtief exceed three pages
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