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1. SECTION 1983 CLAIM—INTRODUCTORY INSTRUCTION

Plaintiff Israel Torres brings claims undeetfederal statute, 42 8.C. 8§ 1983, which provides
that any person or persons who, under color of teprives another of any rights, privileges, or
immunities secured by the Constitution or laws efthmited States shall be liable to the injured

party.

Adopting Proposed Instruction No. 1 (Joint) as modified. AuthoritgtiNCircuit Manual of
Model Instructions, Instietion No. 9.1 (Civil).
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2. SECTION 1983 CLAIM AGAINST DEFENDANT IN INDIVIDUAL CAPACITY—
ELEMENTS AND BURDEN OF PROOF

In order to prevail on his Section 1983 claimaiagt Defendant Tony Pagk Torres must prove
each of the following elements by a preponderance of the evidence:

1. Parker acted under color of law; and

2. the acts of Parker deprived Torres af particular rights uret the laws of the
United States and the United States Constitution as explained in later instructio

A person acts “under color of law” when the peraots or purports to act in the performance of
official duties under any state, county, or municipal, ordinance, or regation. The parties have
stipulated that Parkexcted under color of law.

If you find Torres has proved each of these elemanis if you find that Torres has proved all the
elements he is required to praweder the instructionggarding unreasonable seizure, your verdi
should be for Torres. If, on the other hand, Toh&s failed to prove any one or more of these
elements, your verdict should be for Parker.

Adopting Proposed Instruction No. 2 (Joint) as modified. AuthoritgtiNCircuit Manual of
Model Instructions, Instietion No. 9.2 (Civil).
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3. CAUSATION

In order to establish that the aofsParker deprived Torres of hisrpaular rights undr the laws of
the United States and the United States Constitasoexplained in later gtructions, Torres must
prove by a preponderance of the evidence that thevactsso closely related the deprivation of
Torres’s rights as to be the moving force that caused the ultimate injury.

Adopting Proposed Instruction No. 3 (Defendaats)nodified. Authority: Ninth Circuit Manual
of Model Instructions, Istruction No. 9.8 (Civil).
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4. PARTICULAR RIGHTS—FOURTH AMENDMENT—
UNREASONABLE SEIZURE OF PERSON—GENERALLY

As previously explained, Torres has the burdepréwe that the acts of Parker deprived Torres of
particular rights under the United SatConstitution. In this caséorres alleges Parker deprived
him of his rights under the Fourth Amendmentite Constitution when Torres was arrested by
Parker.

Under the Fourth Amendment, a person has the togié free from an unreasonable seizure of hjs

person. In order to prove Parker deprived éswof this Fourth Ameatment right, Torres must
prove the following additional elemerty a preponderance of the evidence:

1. Parker seized Torres’s person;
2. in seizing Torres’s person,rRar acted intentionally; and
3. the seizure was unreasonable.

A defendant “seizes” the plaiffts person when he restrainstplaintiff's liberty by physical

force or a show of authority. A person’s libeidyrestrained when, undel af the circumstances,
a reasonable person would not have felt freertorigythe presence of law enforcement officers af
to go about his business.

In determining whether a reasdne person in Torres’s position would have felt free to leave,
consider all of the circumstances, including

1. the number of officers present;

2 whether weapons were displayed;

3. whether the encounter occuried public or nonpublic setting;

4 whether the officer's manner would imply that compliance would be compelled;
5 whether the officers advisedrfes that he was free to leave.

A person acts “intentionally” when the person agith a conscious objective to engage in
particular conduct. Torres thus must prove Pankegint to engage in the acts that caused a seiz
of the plaintiff's person. Although Torres doed need to prove Parker intended to violate
Torres’s Fourth Amendment rights, it is not agh if Torres only proves Reer acted negligently,
accidentally or inadvertentiy conducting the seizure.

Adopting Proposed Instruction No. 4 (Defendaatsmodified. Authority: Ninth Circuit Manual
of Model Instructions, Istruction No. 9.18 (Civil).

5
Case No. 5-cv-13-01475-PSG
FINAL JURY INSTRUCTIONS

d

=7

and

ure




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

5. PARTICULAR RIGHTS—FOURTH AMENDMENT
UNREASONABLE SEIZURE OF PERSON—EXCESSIVE (NONDEADLY) FORCE

In general, a seizure of a person is unreasenatder the Fourth Amendment if a police officer
uses excessive force in making a lawful arrest olefending others. Thus, in order to prove an
unreasonable seizure in this case, Torres prose by a preponderance of the evidence that the
officer used excessive force when he attemfiqarevent plaintiff from interfering with the
apprehension and arredftRobert Ramirez while plaintiff was intoxicated.

Under the Fourth Amendment, a police officer may only use such force as is “objectively
reasonable” under all of the circumstances. Inratloeds, you must judge the reasonableness o
particular use of force froméhperspective of a reasonable officer on the scene and not with th
20/20 vision of hindsight.

In determining whether Parker used excessive flortleis case, consider all of the circumstances
known to the officer on the scene, including:

1. the severity of the crienor other circumstances to which the officers were
responding;

2. whether Torres posed an immediate threttiecafety of the officers or to others;

3. whether Torres was actively resisting sti@ attempting to ede arrest by flight;

4, the amount of time and any changingemstances during which Parker had to

determine the type and amount of force that appeared to be necessary;

5. the type and amount of force used; and
6. the availability of alternative methodstédke the plaintiff intccustody or to subdue
Torres.

Evidence of the prosecutor’s dismissal of crimiclarges against Torres related to this incident
must not be considered for the purpose ofrd@teng whether or not reasonable force was used
during Mr. Torres’s arrest or whether not Parker had probable cause to arrest Torres. Crimin
charges involve a different burdehproof and the handling of crimal charges should not affect

your analysis of the evidence in this case basddle@mstructions you will be given by this court.

Adopting Proposed Instruction No. 6 (Defendaats) Proposed Limiting Instruction (Defendants
as modified. Authority: Ninth Ctuit Manual of Model Instruabins, InstructiorNo. 9.22 (Civil).
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6. PARTICULAR RIGHTS—FOURTH AMENDMENT—
UNREASONABLE SEIZURE OF PERSON—PROBABLE CAUSE ARREST

In general, a seizure of a person by arrest withausarrant is reasonabletife arresting officer had
probable cause to believe the plaintiffs committed or was committing a crime.

In order to prove the seizure in this case wareasonable, Torres must prove by a preponderan
of the evidence that he wasested without probable cause.

“Probable cause” exists when, under all of theuriistances known to the officer at the time, an
objectively reasonable police officerould conclude there is a fgirobability that Torres has
committed or was committing a crime.

Under state law, it is a crime b intoxicated in a public place. A person commits the crime of
being intoxicated in a public place when héoisnd in any public place under the influence of
alcohol, in such a condition that iseunable to exercise care fus own safety or the safety of
others.

The term “public place” means any place whicbpgn to common or general use, participation
and enjoyment by members of the public.

Under state law, it is also a crime to resist, yleba obstruct a peace officer in the discharge of hi
duties. However, if a peace officer uses unrealte force against a person in making an arrest,
that person is entitled to responith reasonable force to protdaimself and does not commit the
crime of resisting arrest by doing so.

Adopting Proposed Instruction No. 5 (Plaintiff)medified. Authority: California Penal Code
8647(f); California Penal Code §148; CAC 16.102; CALJIC 16.430; CALJIC 16.431.
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7. BANE ACT—ESSENTIAL FACTUAL ELEMENTS

Torres claims that Parker intemrially interfered withhis civil rights by theats, intimidation, or
coercion. To establish this claim, Tesrmust prove all of the following:

1.

3.
4.

Parker interfered with Israel Torresight under the United &tes and/or California
constitutions to be free from excessive foocéis right to be e from false arrest;

Parker used threats, intimidation or coercion to accomplish that interference tha
independent from or in excess of thekmon inherent in the unreasonable seizure
itself;

that Torres was harmed; and

that Parker's conduct was a subs&ahfdactor in causing Torres's harm.

Adopting Proposed Instruction No. 7 (Defendgrats modified. Authority: CACI 3066—Bane
Act—Essential Factual Elements (Cal. Civ. Code, § 52.1) (modified).
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8. BATTERY BY PEACE OFFICER

Torres claims that Parker harmed him bygsinreasonable force to arrest him.

To establish this claim, Torres must prove althaf following by a preponderance of the evidenca:

1. that Parker inteminally touched Torres;

2. that Parker used unreasonable force to arrest or overcome the resistance of Tq

3. that Torres did not consent to the use of that force;

4. that Torres was harmed; and

5. that Parker's use of unreasonable farae a substantial factor in causing Torres’s
harm.

A police officer may use reasonable force tostrog detain a person when he or she has
reasonable cause to believe that that persondmamitted a crime. Even if the police officer is
mistaken, a person being arrested or detained tiaty anot to use force tesist the police officer
unless the police officer issing unreasonable force.

In deciding whether Parker used unreasonabtefgrou must determine the amount of force that
would have appeared reasonabla faolice officer in Parker’s pii®n under the same or similar
circumstances. You should considamong other factors, the following:

1. the seriousness of the crime at issue;

2. whether Torres reasonably appeared te posmmediate thretd the safety of
Parker or others; and

3. whether Torres was actively resigtarrest or attempting to evade arrest.

A police officer who makes or attempts to makeeest is not required to retreat or cease from
his or her efforts because of the resistancereatbned resistance oktperson being arrested.

Adopting Proposed Instruction No. 8 (Plaintéi modified. Authority: CACI 1305—Battery by
Peace Officer (modified).
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9. FALSE ARREST/FALSE IMPRISONME NT WITHOUT WARRANT BY PEACE
OFFICER—ESSENTIAL FACTUAL ELEMENTS

Torres claims that he was wrongfully arrested bik@a To establish this claim, Torres must
prove all of the following:

1. that Parker arrestdabrres without a warrant;
2. that Torres was harmed; and
3. that Parker’s conduct was a subsédfactor in causing Torres’s harm.

Adopting Proposed Instruction No. 9 (Joint) as modified. Authority: CACI 1401—False Arrest
Without Warrant by Peace OfficetEssential Factual Elements.
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10. FALSE ARREST/FALSE IMPRISONMENT WITHOUT WARRANT—
AFFIRMATIVE DEFENSE—PEACE OFFICER—PROBABLE CAUSE TO ARREST

Defendants claim the arrest was mobngful because Parker hae thuthority to arrest Torres
without a warrant. If Defendants prove that Tomes intoxicated in a plib place or resisted
lawful arrest, then Parker had the auityaio arrest Torres without a warrant.

Adopting Proposed Instruction No. 10 (Jointhasdified. Authority:CACI 1402—False Arrest
Without Warrant—Affirmative Defense—eace Officer—Probable Cause to Arrest.
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11. NEGLIGENCE—ESSENTIAL FACTUAL ELEMENTS

Torres claims that he was harmed by Parkergigence. To establish this claim, Torres must
prove all of the following:

1. that Parker was negligent;
2. that Torres was harmed; and
3. that Parker’s negligence was a $abgal factor in causing Torres’s harm.

Adopting Proposed Instruction No. 11 (Jointnasdified. Authoriy: CACI 400—Negligence—
Essential Factual Elements (modified).
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12. BASIC STANDARD OF CARE
Negligence is the failure to use reasonable care to prevent harm to oneself or to others.

A person can be negligent by acting or by failing to act. A person is negligent if he or she doe
something that a reasonablyetl person would not do in the same situation or fails to do
something that a reasonably cargfatson would do in the same situation.

You must decide how a reasonably careful @ersould have acted in Torres and Parker’s
situation.

Adopting Proposed Instruction No. 12 (Jointhasdified. Authority:CACI 401—Basic Standard
of Care.
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13. COMPARATIVE FAULT OF PLAINTIFF

Defendants claim that Torres's own negligence dautied to his harm. To succeed on this claim
Defendants must prove both of the following:

1. that Torres was negligent; and
2. that Torres’s negligence wasubstantial factor ircausing his harm.

If Parker proves the above, Torres’s damageseaheced by your determination of the percentags
of Torres’s responsibility. | iV calculate the actual reduction.

Adopting Proposed Instruction No. 13 (Jointhaadified. Authoriy: CACI 405—Comparative
Fault of Plaintiff.
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14. CAUSING HARM: SUBSTANTIAL FACTOR

A substantial factor in causing harm is a fa¢hat a reasonable persaould consider to have
contributed to the harm. It must bere than a remote or triviadtor. It does not have to be the
only cause of the harm.

Adopting Proposed Instruction No. 14 (Joint). Authority: CAG0—Substantial Factor.
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15. DAMAGES ON MULTI PLE LEGAL THEORIES

Torres seeks damages from Defendants under mameotie legal theory. However, each item of
damages may be awarded only once, regardless of the number of legal theories alleged. Yo
be asked to decide whether Defendants aréliabTorres under the following legal theories:

1. Violation of the Fourth Amendment—Ueaisonable Seizure Without Probably Cause
2. Violation of the Fourth Amendment—Excessive Force

Interference with Plaintiff's Civil Rights (Bane Act)

W

Battery

5. False Arrest

o

Negligence

Past, noneconomic loss, including physical @aid mental suffering, arecoverable only once
under all of the above legal theories.

Adopting Proposed Instruction No. 18 (Jointhaadified. Authoriy: CACI 3934—Damages on
Multiple Legal Theories.
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16. DAMAGES -PROOF

It is the duty of theourt to instruct you about the measof damages. By instructing you on
damages, the court does not mean to sudgesthich party your verdict should be rendered.

If you find for Torres, you must determine T@'®edamages. Torres has the burden of proving
damages by a preponderance of the evidencemaBas means the amount of money that will
reasonably and fairly compensate Torres for any injury you find was caused by Defendants.
should consider the following:

1. the nature and extent of the injuries;
2. the mental, physical, and/or emo@l pain and suffering experienced; and

3. the reasonable value of necessary medical, ¢eatment, and services received to
the present time.

It is for you to determine what damages, if any, have been proved.

Your award must be based upon evidence ahdpmn speculation, guesswork or conjecture.

Adopting Proposed Instruction No. 19 (Jointhasdified. Authority:Ninth Circuit Manual of
Model Instructions, Instiction No. 5.1 (Civil).
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17. DAMAGES —MITIGATION

Torres has a duty to use reasonable efforts to mitigate damages. To mitigate means to avoid
reduce damages.

Defendants have the burden of prayby a preponderance of the evidence:
1. that Torres failed to use reasonable efforts to mitigate damages; and

2. the amount by which the damages would have been mitigated.

Adopting Proposed Instruction No. 20 (Jointhasdified. Authority:Ninth Circuit Manual of
Model Instructions, Instiction No. 5.3 (Civil).
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18. MEASURES OF TYPES OF DAMAGES
In determining the measure of damages, you should consider:
1. the nature and extent of the injuries;

2. the disfigurement and loss of enjoyrenlife experienced and which with
reasonable probability will be experienced in the future;

3. the mental, physical, emotional paimdasuffering experienced and which with
reasonable probability will be experienced in the future; and

4, the reasonable value of necessary medical, ¢e@atment, and services received to
the present time.

Adopting Proposed Instruction No. 21 (Jointhasdified. Authority:Ninth Circuit Manual of
Model Instructions, Instruain No. 5.2 (Civil) (modified).
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19. BURDEN OF PROOF—PREPONDIRANCE OF THE EVIDENCE

When a party has the burden of proof on anintlar affirmative defense by a preponderance of
the evidence, it means you must be persuaded lgvitience that the claim or affirmative defensg
is more probably true than not true.

You should base your decision on all of the ewite, regardless of which party presented it.

Adopting Final Jury Instruction No. 1 frowveaver v. Chief of Police of the Santa Clara Police
Department, Kevin R. Kyle, Case No. 5:12-cv-06334-PSG, Docket No. 101 at 2 (2014).
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20. EXPERT OPINION

Some witnesses, because of education or experience, were permitted to state opinions and t
reasons for those opinions.

Opinion testimony should be judged just like alyer testimony. You magccept it or reject it,
and give it as much weight as you think iseeves, considering tlvtness’s education and
experience, the reason given for the opinand all the other evidence in the case.

Adopting Final Jury Instruction No. 2 frowveaver v. Chief of Police of the Santa Clara Police
Department, Kevin R. Kyle, Case No. 5:12-cv-06334-PSG, Docket No. 101 at 3 (2014).
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21. NOMINAL DAMAGES

The law which applies to this case authorizes\aard of nominal damages. If you find for Torre$
but you find that Torres has fad@o prove damages as definadhese instructions, you must
award nominal damages. Nominal damages may not exceed one dollar.
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Adopting Proposed Instruction No. 24 (Plaintiff)rasdified. Authority:Ninth Circuit Manual of

Model Instructions, Instiction No. 5.6 (Civil).

Case No. 5-cv-13-01475-PSG
FINAL JURY INSTRUCTIONS

22




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

22. DUTY TO DELIBERATE

When you begin your deliberations, you should ed@et member of the fju as your presiding
juror. That person will preside over thdibderations and speak for you here in court.

You will then discuss the case with your fellowgts to reach agreement if you can do so. Your
verdict must be unanimous. Each of you nilgstide the case for yourself, but you should do so
only after you have considered all of the evidemnltscussed it fully with the other jurors, and
listened to the views of your fellow jurors.

Do not hesitate to change your opinion if thecussion persuades you that you should. Do not
come to a decision simply because other jurors think it is right. It is important that you attemg
reach a unanimous verdict but, of course, only each of you can do so after having made your
conscientious decision. Do not change an hondisf ladout the weight and effect of the evidenc
simply to reach a verdict.

Adopting Final Jury Instruction No. 11 frovileaver v. Chief of Police of the Santa Clara Police

Department, Kevin R. Kyle, Case No. 5:12-cv-06334-PSG, Docket No. 101 at 12 (2014).
23
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23. COMMUNICATION WITH THE COURT

If it becomes necessary during your deliberatimnsommunicate with me, you may send a note
through the courtroom deputy, signed by your pragiguror or by one or more members of the
jury. No member of the jury should evéteanpt to communicate with me except by a signed
writing; 1 will communicate with any member tife jury on anything concerning the case only in
writing, or here in open court. If you send aujuestion, | will consult ith the parties before
answering it, which may take some time. Yoay continue your delilbations while waiting for
the answer to any question. Rememberybatare not to tell anyone—including me—how the
jury stands, numerically or otheise, until after you have reaaha unanimous verdict or have
been discharged. Do not disclosg &nte count in any note to the court.

Adopting Final Jury Instruction No. 12 frovideaver v. Chief of Police of the Santa Clara Police

Department, Kevin R. Kyle, Case No. 5:12-cv-06334-PSG, Docket No. 101 at 13 (2014).
24
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A verdict form has been prepared for you. After you have reached unanimous agreement on
verdict, your presiding juror will fill in the forrthat has been given to you, sign and date it, and

24. RETURN OF VERDICT

advise the court that you amady to return to the courtroom.

Adopting Final Jury Instruction No. 13 frovideaver v. Chief of Police of the Santa Clara Police
Department, Kevin R. Kyle, Case No. 5:12-cv-06334-PSG, Docket No. 101 at 14 (2014).
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IT 1S SO ORDERED.

Dated: September 4, 2014

Case No. 5-cv-13-01475-PSG
FINAL JURY INSTRUCTIONS

26

-~

Iﬁrel S. AP
AUL S.GREWAL

United States Magistrate Judge




