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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SUSAN LINTZ, Trustee for The Robert Lintz)  Case No.: 5:18V-01757EJD
Trust
ORDER GRANTING DEFENDANTS®
Plaintiff, MOTION STO DISMISS

)
)
)
)
V. )

)
BANK OF AMERICA, N.A.; ONE REVERSE )
MORTGAGE, LLC and DOES 1 through 50,
inclusive

[Re: Docket Ncs. 15, 20, 34, 36]

Defendants.

)
)
)
)
)
)

Presently before the court @meo motions relating to the First Ameed Complaint
(“FAC”) filed by Plaintiff Susan Lintz, the trustee of the Robert Lintz TruBtgintiff”): (1) a
Motion to Dismiss ofFor aMore Definite Statement filed by DefendaBtank of America, N.A.
(“Bank of Americd) and (3 a Motion to Dismiss feéd by Defendan®ne Reverse Mortgage, LLC
(“ORM"). SeeDocket Nos. 15, 20, 34, 36.

Having carefully reviewed these motions, the Court grants Defenddotsins to Dismiss.
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. BACKGROUND

a. Factual Background

Plaintiff is the successor trustee of The Robertd. Trust. FACY 1. Decedent Robert H.
Lintz (“Robert”) was an elder who suffered from a variety of medical issues wauged him to
be homebound and dependent upon his wife, Lynne Lihgn(ie’). Id. 1 2. Robert died at the
age of 82 on October 2, 2009 in Monterey County, and Relagtth certificate lists Alzheinier
disease as a contributing factor in his death. Id.

Robert was a highly successful real estate developer and had accumulated a lang@fam
separate property. Req. for Judicial Notice in Supp. of Bank of Ametation to Dismiss,
Docket No. 35 (RINI), Ex. B. Amongst Robert’s holdings was a property located at 3294
Stevenson Drive, Pebble Beach, CA (the “Stevenson PropeRRXT { 5. Prior to late 2007, the
Stevenson Property was Robsriteparate property and title was held in a limited liability
company.ld. 11 18, 25.

In late 2007, Robert and Lynne contacted mortgage broker ORM and dppléekverse
mortgage of $6,500,000 on the Stevenson Prop&weid.; RINL Ex. Bat 6 Scott OHara
ORM'’s employee, assisted Robert and Lynne with their reverse mortgageatipplidcAC  17.
ORM allegedly did not offer any proprietary reverse mortgages other thdrotimaBank of
America, entitled The Independence PlanSeeid. { 31. Plaintiff alleges thatThe Independence
Plar’ is ORMs most expensive and highest fee-producing mortgage and that ORM represent
Robert that it was the only mortgage available to hfeeid. § 57.

Mr. O'Hara advised Robert and Lynne that the property had to be in joint tenancy for th
mortgage to be approve&eeRJIN1, Ex. B at 6. The Stevenson Property was then transferred
December 4, 2007 into the names of both Robert and Lynne as Joint Tddaftsereafterand
before he loan had closed, on December 8, 2007, the Stevenson Property was placed into th
names of Robert and Lynne as community property with right of survivorSiegid. Mr. O’ Hara
testified that he did not instruct anyone that this should be dé@eid. Myron Etienne and Dale
Grindrod, who served as Robert’s estate lawyers between approximatelyn20§j&iag 2008,

were surprised later to find out that this deed had been prepared (as well @aédoy tiat Robert
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and Lynne applied for a reverse mortgageeRJIN1, Ex. B at 3, 6. When Mr. Grindrod
discovered the transfer, he sent a letter pointing out to Robert that the conseqtisucksa
transfer would be to eviscerate the estate plan which had been created as$ Riobetibn and
would leave the Stevenson Property entirely to Lynne on Robert’'s delatt.6.

Bank of America approved and funded the loan in February 2008. FACQI83.
Februrary 25, 2008, Bank of America recordé&tié Independence PlaReverse Mortgage
Adjustable Rate Ded of Trust which allowed a maximum principal amount of $6,500,000 to be
drawn against the Stevenson Propettl.| 34. On February 26, 2008, the day the reverse
mortgage loan closed, Lynne had $1,250,286 drawn against the Stevenson Property andawirg
Wells Fargo account in her and Robertame.ld. 1 35. On June 21, 2011, Lynne was found
liable for financial elder abuse of Robert by the Monterey Superior Court. RINRaE1Q

b. Procedural History

Plaintiff Susan LintZiled her original conplaint in Monterey County Superior Court on
March 13, 2013 against Bank of America and ORM. Docket NaB&dk of Americds Motion to
Dismiss at 4 Defendants removed the action to this Court based on diversity jurisdiction and 1

parallel motionsd dismiss.Id. Plaintiff filed the FAC on May 28, 2013.

Plaintiff's FAC charges both Defendants with constructive fraud, violations of the Unfair

Competition Law, and breach of fiduciary dutgeeFAC. Against ORM alone, Plaintiff alleges
financialabuse of an elder, fraud, negligence, intentional misrepresentation, and negligent
misrepresentationld.

On June 14, 2013, Bank of America filed a Motion to Dismiss Plaintiff's FAC and for a
More Definite Statement. On the same day, ORM filed advdt Dismiss Plaintiffs FAC.
Defendantsmotions argue that all eight of Plaintgfclaims should be dismissed because they a
barred by the relevant statutes of limitatiomsefendants further move to dismiss all eight of
Plaintiff's clains for failureto state a claimDefendants have filed separate Requests for Judicig

Notice in support of their Motions to Dismiss.
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Il. LEGAL STANDARD
Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead each cldhme i
complaint with sufficient specificity ttgive the defendant fair notice of what the ... claim is and

the grounds upon which it rests.” Bell Atlantic Corp. v. TwomBB0 U.S. 544, 555 (2007)

(internal quotations omitted). A complaint which falls short of the Rule 8(a) sthndar be
dismissed if it fails to state a claim upon which relief can be grarited. R. Civ. P. 12(b)(6).
Dismissal under Federal Rule of Civil Procedure 12(b)(6) for fattustate a claim i§roper only
where there is no cognizable legal theory or anradesef sufficient facts alleged to support a

cognizable legal theory.” Shroyer v. New Cingular Wireless Servs, 606.F.3d 658, 664 (9th

Cir. 2010) (quoting Navarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001)). In considering whet

the complaint isufficient to state a claim, the court must accept as true all of the factual

allegations contained in the complaint. Ashcroft v. Igb&6 U.S. 662, 678 (2009While a

complaint need not contain detailed factual allegatiofisputst contain sufficient factual matter,
accepted as true, tetate a claim to relief that is plausible on its facdd. (quoting_ Twombly
550 U.S. at 570).
lll. REQUESTS FOR JUDICIAL NOTICE
A court may take judicial notice of “matters of public record” without convedingoton

to dismiss into a motion for summary judgmeMGIC Indem. Corp. v. Weisman, 803 F.2d 500,

her

504 (9th Cir. 1986) But a court may not take judicial notice of a fact that is “subject to reasongble

dispute.” Fed.R. Evid. 201(b).
ORM and Bank of Americanake unopposed Requests for Judicial Notice. Docket Nos.
35, 37. Bank of America’Request for Judicial NoticeRINI') is GRANTEDand ORMS
Request for Judicial NoticéRJINZ') is GRANTED.
V. DISCUSSION
a. Statute of limitations
Defendants argue that Plafhts claims are timdarred and that accrual of the applicable

statutes of limitatioron Plaintiff s various claimegan on Februrary 26, 2008, the date the reve
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mortgage on the Stevenson Property closed. Plaintiff contends that equity shouéd toll th
limitations periodand thai later accrual date is justified based on the delayed discovery rule.

I.  Equitable tolling

Plaintiff disputesvhetheraccrual of the statutes of limitation began on February 26, 2008.

However, Plaintiff arguethat, even if aawal began on that date, the Court should exercise its
equitable power to toll the statutes of limitation becd{his suit is brought by Trustee Susan

Lintz on behalf of the Robert Lintz Trusthe trustdid not exist until its creation on June 21,

2011. The Trustee seeks to matke trust whole for the losses it incurred due to ORM'’s conduct.

Because the trust did not exist before June 21, 2011, Trustee could not have brought this suit
behalf before that date at thery earliest. Docket No 42, PI's Opp. to ORM Motion to Dismiss
at 6.

Plaintiff hasnot cited, nor has the Court independently uncovered, any statute or judicig
decision tolling the statute of limitationsder theser similarcircumstancesinstead Plaintiff

citesa geneal propositionfrom Grell v. Laci Le Beau Corp73 Cal. App. 4th 1300, 1305 (1999),

that tolling exceptions not prescribed by statute may be created by the caifest the
legislative purpose behind statitdolling exceptionswhich is to benefit those who are under
circumstances that makampossible or impracticable for them to bring a timely suit.

Plaintiff contends that it was impossible for her to have brought suit prior to her
appointment as trustee, but this argument misses the poo#use of action that survives the
death of the person entitled to commence an action or proceeding passes to the'decede
successor in interesCal. Civ. Proc. Code 8§ 377.3Except as otherwise provided by statute, a
cause of action for or against erpon is not lost by reason of the person’s death, but survives
subject to the applicable limitations periodal. Civ. Proc.Code § 377.20(a). Thus, the correct
inquiry is not whether it was impossible for Plaintiff to bring suit, but whetherstimaossible for
Robert or his successor in interest to bring suit. The claims belonged to Robertyamiribe
allegation that Robert was unable to bring suit prior to his death.

Furthermoreprior to Robers death Plaitiff, as Robert proposed conservatdiled suit

against Lynne and succeeded in holding her liable for financial elder. dbusat action, filed

5
Case N0.5:13CV-017/57£JD
ORDER GRANTING DEFENDANTSMOTIONS TO DISMISS

on



United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O W 0o N O o WwWN B O

June 25, 2009, Plaintiff based some of her allegations on suspected wrongdoing in connéctio
the same reverse mortgage nowsghbject of this current lawsuiGeeRJIN1, Ex. A. Thus, as
early as June 25, 2009, Plaintiff was pursuing claims on Relimtialf Plaintiff has not
explained why it was impossible for her, on behalf of Robehat@pursuecclaims against ORM
and Bank ofAmericaat that timdn spite of her ability to purguclaims against Lynne.

The alleged facts therefore establish that equitable tolling is inapprogsisdePlaintiffs
claims against ORM and Bank of America.

ii. Delayed discovery rule

Although equital® tolling is inappropriate, Plaintiff argues that Califoisidelayed

discovery rule applies to all of her claimGenerally speaking, a cause of action accruéthat

time when the cause of action is complete with all of its elenieNistgart v. Upjohn Co., 21 Cal.

4th 383, 389 (1999)An exception to the general rule of accrual is“thiscovery rule,” which
postpones accrual of a cause of action until the plaintiff discovers, or has reascoverdibe
cause of actionld. at 397.

A plaintiff whose complaint shows on its face that his claim would be barred without th
benefit of the discovery rule must specifically plead facts to show (1) tleeatnich manner of
discovery and (2) the inability to have made earlier discovery despiteaddesaligence.

McKelvey v. Boeing N. Am., In¢.74 Cal. App. 4th 151, 160 (1999).

Plaintiff advances two arguments in support of her positider. first argument is similar to
her equitable tolling argument: because the trust and her position as trusteeedidtnotil June
21, 2011, Trusteés knowledge could not begin before her position existédis argument fails
because it does not state the time and manner of discovery, it merely states libhetmhbve
made earlier discovery.

Plaintiff s seond argument is that accrual should be delayed until March 15, @@&ldate
thatMr. O'Hara testified about the circumstances surrounding the reverse neorijamtiff
argues that prior to that date, she had assumed that ORM faithfully fulfligduciary duties to

Robert. In the context of the discovery rule, a fiduciary relationship betweemtfdad
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defendant felaxe[s] plaintiffs duty to inquire into the circumstances surrounding deferglant’

alleged fraud. Lee v. Escrow Consultantid., 210 Cal. App. 3d 915, 921 (1989).

The Court has difficulty determining whether or not the delayed discoverwilllgperate
to delay accrual of Plaintif§ claims. Plaintif6 arguments assume that the delayed discovery ru
applies even when the discoverer (Plaintiff) is not the same person as thd partyg€Robert).
Both ORM and Bank of America have argued against delayed accrual on thé&iaBlaintiff
failed to exercise reasonable diligen¢¢owever, a stated above, the claims beleddo Robert,
based on acts that occurred while Robert was still alive. It is unclear whettdelayed
discovery rule applies under such circumstances.

The question of whether a plaintiff exercised reasonable diligence willajigras a
factual ingliry not suitable for determination at the motion to dismiss sthgeur case,his
would be a rathemwkward inquiryfor the factfinder tonake. Whether it was reasonable for
Plaintiff to delay in discovering ORM alleged wrongdoing is quite differefilom whether it was
reasonable for Robert to delay, because Robert was the individual who interactédwiitiect
ORM, not Plaintiff. Plaintiff anchors her claims on Mr. Bards interactions with Robert, which
Plaintiff learned of through Mr. ®lards testimony. Although it may have been reasonable for
Plaintiff to delay in discovering the wrong because she was not privy to titessctions, Robert
was obviously present. And it may have been reasonable for Robert to delay in digcibnerin
allegedwrongs because of the fiduciary relationship between Robert and Mr. O’'Hara, lmutlat w
be odd to say th&obert exercised reasonable diligeraed therfix the time and manner of
discovery to the date whéhaintiff receivedMr. O’ Hards testimony, whih occurred after Robert
had alreadypassed

The Court hopes that the above discussion illustrates to the parties the awkwairdness
applying the delayed discovery rule to this casevertheless, because Plaingftlaims will be
dismissed for inadeaiie pleading as stated below, the Court ddtetkerdiscussion of the
delayed discovery rule until a later time. Should this issue apgearbefore the Court, the Court
requests that the parties provide appropriate briefing to address whether lainift €an invoke

the delayed discovery rule despite the conceutkned above.
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b. Double recovery

Bank of America contends that Plaintiff is seeking an improper double recovengfor
same alleged injury. InerFAC, Plaintiff alleges damages stemmiffom the reverse mortgage.
Bank of America contends that Plaintifisalready fully recovered for her damages from the
reverse mortgage because the Monterey Superior Court charged the amourg\arde
mortgage against Lynne in its June 21, 2011 ruling.

An injured person is entitled to only one satisfaction of judgment for a single harm, lang
payment of a judgment by one tortfeasor discharges all others who may b#&lidbéesame
injury. This rule, designed to prevent double recoveryrawérending litigation by dissatisfied
claimants, applies whether a single judgment has been obtained agairmt gointcurrent
tortfeasors, whether separate judgments of equivalent or disparate amouritsdragbtained
against tortfeasors, or whethaw other judgment has been obtained against other tortfeasors.

Watson v. McEwen225 Cal.App. 2d 771, 774-775 (1964Ninzler & Kelly v. Superior Court, 48

Cal. App. 3d 385, 392-393 (1975).

Neither the pleadings nor the judicially noticed fastésarlyindicate that Plaintiff has
already obtained satisfaction of her judgment against Lymhe.Court agrees with Plaintiff that,
to determine whether Plaintiff has already obtained satisfaction of judgmela require the
Court to speculate beyond the pleadings and the judicially noticed facts. ForenePbaintiff
claims damages beyond the amount of the reverse mortgage. Plaintiff alsdisgeigement of
gains and exemplary and punitive damages.

Accordingly,Bank of Americas argument is rejectednd the Court shall not dismiss on
the basis that Plaintiff seeks a double recovery.

c. Fraud, intentional misrepresentation, and negligent misrepresentation
The Court notes that Plaintiff has pleaded separate causes of action fonfifantkational

misrepresentation. Intentional misrepresentation is a claim for frféadAnderson v. Deloitte &

Touche, 56 Cal. App. 4th 1468, 1474 (199Therefore the Court shall consider the two causes (

action as one.
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The elements of intentional misrepresentatwe: (1) misrepresentation (false
representation, concealment, or nondisclosure); (2) knowledge of falsegtésgj (3) intent to
defraud (i.e., to induce reliance); (4) justifiable reliance; and (Sktiregalamage.ld.

Specifically, to prevail o claim for relief under intentional misrepresentation, Plaintif6t
prove: (1) defendant represented to the plaintiff that an important fact wa@)rtregt
representation was false; (3) the defendant knew that the representatiafse/aghen the
defendant made it, or the defendant made the representation recklessly andreggaltor its
truth; (4) the defendant intended that the plaintiff rely on the representatiohe (@gintiff
reasonably relied on the representation; (6) the plaintiff was harmed; and 19itiidf’ s reliance
on the defendarg’representation was a substantial factor in causing that harm to the plaintiff.

Manderville v. PCG & S Group, Inc., 146 CAbp. 4th 1486, 1498 (2007)The plaintiff must

prove each elemenyla preponderance of evidencgeeStoner v. Williams46 Cal. App. 4th 986,
988 (1996).

Federal Rule of Civil Procedure 9(b) requires a partystaté with particularity the
circumstances constituting fraud.” In the Ninth Circurtafms for fraud andegligent

misrepresentation must meet Rule Slparticularity requirementsNeilson v. Union Bank of

California, N.A., 290 F. Supp. 2d 1101, 1141 (Cdal.2003). A court may dismiss a claim

grounded in fraud when its allegations fail to satisfyeRa(b)s heightened pleading requirements

Vess v. Ciba—Geigy Corp. USA, 317 F.3d 1097, 1107 (9th Cir. 2003). To satisfy Rule 9(b),
Plaintiffs must allegéthe who, what, where, and how of the misconduct chargedssat 1106
(9th Cir.2003) (internal quotations omitted). In addition, Plaintiffs must plead reasorhaiee
on alleged misstatements with particularity by alleging faatsufficient specificity; allowing a
court to infer that “misrepresentations caused injury to plaintiffs by indulcerg to pay'for

products or servicedn re Actimmune Marketing Litig.2009 WL 3740648at*11 (N.D. Cal.

Nov. 6, 2009; seeCity of Atascadero v. Merrill Lynch, Pierce, Fenner & Smith,,168. Cal. App.

4th 445, 481 (1998) The wellestablished aomon law elements of fratidequire”justifiable

reliance on the misrepresentatign.Furthermore, plaintiffs must not simply allege falsity, but
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must explairfwhy the statement or omission complained of was false or misleadimge

GlenFed, Inc. Sed.itig., 42 F. 3d 1541, 1548 (9th Cir. 1994).

Plaintiff alleges that Mr. OHara ORM's employee, represented to Robert that the
proprietary The Independence Plamortgage, ORM’s most expensive and highest fee-produci
mortage was the only mortgage available to him and that the mortgage would not be approve
Robert did not transmute his separate propdfyC 57, 67, 102, 109. Although the falsity of
these representations is allegetintiff provides no explanation fawhy the representations were
false or misleading other tham contend that “ORM knew at the time that . . . Robert had other
options, including entering into other reverse mortgages or entering into no reveisgenabll”
and that “ORM offered, and knew that it offered, ottypes of reverse mortagage$:AC 11103,
110. The merdact that ORM offered other mortgages does not mean those mortgages were
actuallyavailable to Robert or that Robert would meet the requirements to qualify for those
mortgages.It is not allegedhat Robert asked ORM to present all available options and was tol
that he would qualify only forThe Independence Plawhen he actually would have qualified for
other mortgges.

FurthermorePlaintiff has not actually alleged that it wiatsethat Robert would need to
transmute his separate property to qualify foiné Independence PlanAt best, these are
“conclusory allegations of fraud . . . punctuated by a handful of neutral facts.” &emeg
Weidner 780 F. 2d 727, 730 (9th Cir. 1985).

Plaintiff further fails to properly plead justifiable reliance. Plaintiff alletpes Robert
obtained the reverse mortgaged transmuted his separate property in reliance on @RM’
representations and that his reliance was reasonable but provides nothing furtb & 6GBA69.
This statement falls short of Rule 9épleading standard because it does not specify which exa
misrepresentatioRobert relied on, whether that misrepresentation induced Robert’s decision,
whetherRobert would have acted differently had there been no misrepresentielNoll v.
eBay, Inc, 282 F.R.D. 462, 468 (N.D. Cal. 2012). This omission is particularly conspicuous in
light of the fact that Robert and Lynne received counseling from an independepitiyrefore

they could proceed with their loan applicatid®eePl's Opp. to ORMS Motion to Dismissat 12
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Accordingly, the Court DISMISSES with leave to amend Plaistg#cond (fraud)seventh
(intentional misrepresentatioapd eighth (negligent misrepresentaticajises of action
d. Breach of fiduciary duty
To establish a cause of action for breach of fiduciary duty, a plaintiff must deatertke

existence of a fiduciary relationship, breach of that duty and damBegesasra v. Mitchell

Silberberg & Knupp LLP123Cal. App. 4th 1179, 1183 (2004Rierce v. Lymanl Cal.App.4th

1093, 1101 (1991)Plaintiff citesCal. Civ. Code § 2923.1, which imposes a fiduciary relationsh
between mortgage brokers and borrowers.

Section 2923.1 has not been subject to significdatpretation by California or Ninth
Circuit courts. However, ases prior to the enactment of § 2923.1 had already established that

mortgage brokers are the fiduciaries of their borrowers. In Wyatt v. UniorgMm@tCo., 24 Cal.

3d 773 (1979)the courtexplained that the general principles of agency combine with statutory
duties created by California Real Estate Léamimpose upon mortgage loan brokers an obligatio
to make a full and accurate disclosure of the terms of a loan to borrowers andwaygstathe
utmost good faith toward their principalsid. This includes a duty to disclose all material facts
which might affect the principal decision. Id.

Although some cases have interpréfégatt as obligating mortgage brokers to orally
disclose the terms of the loan agreements and counsel borrowers on thenlat@nsil terms,

including the rate of interest, possible penalties and balloon pay8es#itnmer v. Nawahi566

F. Supp. 2d 1025, 1031-33 (E.Dal. 2008)), other cases have declined to exiéfydttin such a
manner, concluding that such a broker has duties that “arise from a prohibition ageimst m
affirmative misrepresentations rather than from a duty to explain thadnsuts of each loan

product.” Stetler v. Greenpoint Mgeage Funding, Inc2008 WL 192405at*7 (E.D. Cal.Jan

23, 2008). Another court found no breach of duty where Plaintiffs did not present any eviden
that the brokehad made any affirmative misrepresentations regarding the terms db#mesrSee

Nero v. Evans, 2011 WL 2680488,*14 (S.D. Cal. July 8, 2011
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It is unclear from the text & 2923.1 whether the Legislature intended to extend the
fiduciary duties of mortgage brokers beyond the duties impos®dybit and its accompanying
cases Sedion 2923.1(a), in its entirety, provides that:

A mortgage broker providing mortgage brokerage services to a borrower is tharfichic

the borrower, and any violation of the broker’s fiduciary duties shall be a violation of th

mortgage brokes licensdaw. This fiduciary duty includes a requirement that the
mortgage broker place the economic interest of the borrower ahead of his or her own
economic interestA mortgage broker who provides mortgage brokerage services to the
borrower owes this fiduciary duty to the borrower regardless of whether thgagert
broker is acting as an agent for any other party in connection with the residesttighge
loan transaction.

The second sentendde economic interest requirement, can reasonably basezithe
imposing an enhanced duty abeesting law or asnerelycodifying existing law. When the
language of a statute susceptible to more than one reasonable construction a court may turn
extrinsic aids, including the legislative history of the megdorascertain its meaningee

Granberry v. Islay Investmen®,Cal.4th 738, 744 (1995).

An analysis of the legislative histodgmongtatesthat the Legislature merely intended to
codify the fiduciary duesoriginally set forthin Wyatt Section 323.1 was added by Assembly
Bill 260 during the 2009-2010 session. An analysis of the bill providedttiairitent of this
provision is to codify fiduciary duty and not to imply a fiduciary relationship thgtmo&
otherwise exist. S. Judiciary Comm., A.B. 260 - Bill Analysis, 2009-2010 Leg., Reg. Sess., at
(Cal. July 13, 2009)Thus the CourtappliesWyattand its accompanying cases to determine
whether Plaintiff has stated a claim for breach of fiduciary duty.

Plaintiff has not alleged that ORMiled to disclose all material facts concernifige
Independence Plan.Rather Plaintiff argues that ORM breached its duty because ORM failed t¢
present information regardiraiter native reverse mortgage option§eeFAC 185. Moreover,

Plaintiff argwesthata breach of duty occurrdmecause ORMdid not advise against unduly and
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unnecessarily encumbering an asaed “[directed] Robert to transfer his separate property into
joint tenancy with Lynne, his financial elder abusdfAC 1185, 86.

On these alleged factBJaintiff doesnotstate a clainfor breach of fiduciary duty.
Mortgage brokersfiduciary duties require that théylly andtruthfully explain the terms of the
loan productwith a potential additional requiremetd counsel on the loansiaterial terms such
as the rate of interest and possible penalties. The law does not appear to caéedubiato
inform borrowers of other mortgage options or advise against any mortgage at all.

Accordingly, the Court DISMISSES with leaveamend Plaintiff fifth cause of action.

e. Construtive fraud

Plaintiff's third cause of action f®r constructive fraud.Constructive fraud involvesahy
breach of duty which, without an actually fraudulent intent, gains an advantage to treipers
fault, or any one claiming under him, by misleading another to his prejudice, or to the prejudid
any one claiming under hihor “any such act or omission as the law specially declares to be
fraudulent, without respect to actual fraudal. Civ.Code 8§ 1573. “Constructive frauarises on
a breach of duty by one in a confidential or fiduciary relationship to another which induces

justifiable reliance by the latter to his prejuditeTyler v. Children$ Home Society29 Cal. App.

4th 511, 548 (1994) (crig Odorizzi v. Bloomfield School Dist., 246 Cal. App. 2d 123 (19689¢

alsoln re Harmon 250 F.3d 1240, 1248 n. 10 (9th Cir. 2001).

As discussed in the foregoing section, Plaintiff has not stated afdabreach of a
fiduciary duty, and Plaintiff does not allege a confidential relationship. Accdydihg Court
DISMISSES with leave to amend Plaintgthird cause of action

f. Negligence

Plaintiff' s sixth cause of actiofor negligencas based upon the same alleged breach of
fiduciary duty as her breach of fiduciary duty and constructive fraud claB8asFAC 1196, 97.As
discussed above, Plaintiff has failed to state a claim for a breach of a fidudiary d

Accordingly, the Court DISMISSES with leave to amend Plaintiff's sixtlseaf action.
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g. Financial elder abuse

Plaintiff's first cause of action is against ORM anbased on the Elder Abuse and
Dependent Adult Civil Protection Act (Welf. & Inst.Code, 8§ 15600 et se&¥p)effective during
the eventshat occurred throughout Robertevese mortgage applicatiqiate 2007 to February
2008)! § 15610.30 providedi(4)‘ Financial abuseof an elder . . occurs when a person or entity
does any of the following: (1) Takes, secrgtgs|, appropriates, or retains real or personal
property ofan elder . . to [sic] a wrongful use or with intent to defraud, or bd®). Assists in
taking, secreting, appropriating, or retaining real or personal propertyetdem. .. to [sic] a
wrongful use or with intent to defraud, or boflln) A persoror entity shall be deemed to have
taken, secreted, appropriated, or retained property for a wrongful use if, amongiotigerthe
person or entity takes, secrefsig], appropriates or retains possession of property in bad faith.”

Financial elder abwsclaims must be pleaded with particulari8eeChavers v. GMAC Mortgage,

LLC, 2012 WL 2343202at*7 (C.D. Cal. June 20, 2012).

Determining whether particular conduct can be classifié¢dirrancial elder abuseas that
phrase is defined in the statute is not a straightforward prospect becauselias feot been
subjected to significant interpretatiomhose courts which have examined 8§ 15610.30 have four
potential abuse where a mortgage broker persuaded an elderly woman to refinfiooechen

terms inferior to those of her existing mortgagaxfmer v. Nawahi566 F. Supp. 2d 1025 (E.D.

Cal. 2008)), where an attorney and another individual colluded to persuade an elderly avomar

make a significant monetary investment in a nightclub (Wood v. Janii6@rCal App. 4th 156

(2008)), and where the beneficiaries of a family trust received propentyan elderly relative

despite their knowledge that the property transfer was contrary to a trusiraerd Teselle v.

McLoughlin, 173 Cal. App. 4th 156 (2009)). O'Brien v. Cont’l Cas. Co., 2013 WL 4396761 (N.

Cal. 2013)
In contrast, financial elder abusavas not found against a bank who issued a loan to an

elderly man and transferred funds to foreign bank accounts pursuant to his instrucéiens. D

1 On January 1, 2009 a new version of 8gstion became effectivésee77 Wests Ann. Welf. & Inst.Code (2010
supp.) p. xxvi.However, the parties in this case agree that th@d® version of this section appliescause the
alleged misconduct occurred between 2007 and.28@8PI's Opp. to ORNks Mot. to Dismissat11.
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Bank of America, N.A., 186 Cal. App. 4th 727 (2010).that case, the court affirmed a judgment]

of dismissal because Plaintdfallegations failed to establish that the bank committed direct abu
or assisted others in doing siol. at 744. As to direct abuse, the court found nothing in the
Complaint to demonstrate that the bank obtained property “for an improper use, or acted in bs
faith or with a fraudulent intent.1d. As to assisting others in abusive conduct, the court found
that 8 15610.30cannot be understood to impose strict liability for assistance in an act of fihang
abuse” and held that whea bank provides ordinary services that effectuate financial abuse by
third party, the bank may be found to haassistetthe financial abusenly if it knew of the third
partys wrongful conduct.”ld. at 744-45.

These cases are instructive on the issue presentedfiaiatiff makes the following
allegations in support of her claim of financial elder abuse: 1) that ORM taileresent Roloe
with adequate information regarding alternative reverse mortgage opitbriswer fees and to
advise against unduly and unnecesarily encumbering an asset,QRtdatid not consult with
Robert without Lynne being present, 3) that ORM directed Robéransfer his separate property
into joint tenancy with Lynne, 4) that ORM knew or should have known that Robert was
susceptible to undue influence or fraud, 5) that ORM knew or should have known thas ORM’
actions were aiding and abetting Lynne in committing financial elder alfigabert, and 6) that
ORM knew or should have known that Robert did not freely and of his own will enter into the
reverse mortgage-AC 1145-50.

ORM's actionsare distinguishable fromme class of conduct examineddmmer, Wood,

andTeselle each of which was characterized by some indicia of fraudulent or otherwisgenpr
activity underlying the wrongful receipt of propertione of the facts alleged by Plaintiff suggest
fraudulent activity.In that regard, this caseore closely resembl&sas—there is nothing in this
Complaint which supports some improper or fraudulent motive on the part of Defendant. Alth
Plaintiff alleges that ORMknew or should have knowrthat Lynne was committing financial
elder abuse of Rxert, this contention is merely an unsupported legal conclusion unentitled to g
assumption of truthSeeTwombly, 550 U.S. at 555.

Accordingly, the Court DISMISSES with leave to amend Plaistiffst cause of action.
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h. Unfair Competition Law
Plaintiff s fourth cause of action allegasviolation ofCalifornia s Unfair Competition Law
(“UCL"). The UCLprohibits “any unlawful, unfair or fraudulent business act or practice and
unfair, deceptive, untrue or misleading advertising.” Cal. Bus. & Pade §17200.
A plaintiff alleging unfair business practices under these statutes must istateasonable

particularity the facts supporting the staty elements of the violation. Khoury v. Maly’s of Cal.,

Inc., 14 Cal. App. 4th 612, 619 (1993) (interg@htions omitted).A complaint fails to state a
plausible claim if it'identifies no particular section of the statutory scheme which was violated
fails to describe with any reasonable particularity the facts supportiragivinl’ 1d.

Plaintiff bases hetlaim on an allegatiofthat Defendants violated the UCL, [sic] by,
among other things, approving and earning monies from a reverse mortgage forlgmpetden
who was clearly and extremely susceptible to undue influence without adeguotetying him of
his options and by aiding in his financial abuse.” FAC {A8in Khoury, plaintiff here has failed
to identify the particular section of the statutory scheme that was violated @ctty $pcts
suppoting the statutory violations.

Accordingly, the Court DISMISSES with leave to amend Plaistfiburth cause of action.

i. Agency allegations

Although Plaintiffs claims are dismissed on the grounds stated above, the Court
additionallynotes that Plaintiff has not adequately pledathiedexistace of an agency relationship
between Bank of America and ORM. As Plaintiff concedes, her claims agamsoBAmerica
are entirely grounded on the theory that Bank of America is liable for the conddBi\fas its
agent. Docket No. 4BI's Opp to Bank of Americas Mot. to Dismiss at.7

“The traditional agency test requires a plaintiff to demonstrate: (1) a statide by the
principal that the agent shall act for him; (2) that the agent has accepted thakingleand (3)
that there is an understanding between the parties that the principal is to bedhoddhé

undertaking.”_Sun Microsystems Inc. v. Hynix Semiconductor Inc., 622 F. Supp. 2d 890, 899

(N.D. Cal.2009). California law similarly recognizes an agency relationship where aipainc

authorizes an agent to represent and bind the principal. Cal. Civ. Code § 2295; Champlaie \.
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Home Loans Servicing, LF06 F. Supp. 2d 1029, 1056 (E@al.2009). In California, [t]he law

indulges no presumption that an agency exists bugadgpresumes that a person is acting for

himself and not as the agent for another.” Walsh v. Am. Trust, 7 Cal. App. 2d 654, 659 (1935).

Even where a plaintiff alleges that a lender offers a broker incentives to agtathaafurther the

lendets intagests, an agency relationship may not exist. Arias v. Capital One, N.A., 2011 WL

835610, at *4 (N.D. Cal. Mar. 4, 2011). The plaintiff must further allege that the lender gave
brokers authority to represent or bind the lender, or that the lender acted in suctinatwauld
give a third party the impression that an agency relationship existedhe agency inquiry is
usually a question of fact for the jury; however, when only one inference can regdmmdbhwn,
the existence of an agency relaship becomes a question of law for the court. Stilson v.

Moulton-Niguel Water Dist.21 Cal. App. 3d 928, 936 (1971).

Plaintiff hasnot pled sufficient facts to suppdrertheory of agency between Bank of
America and ORM Plaintiff doesnot allege thaBank of America grante@RM authority to
represent or binBank of America, or even that the Bank of America acted in such a way as to
give Robert the impression that there existed an agency relationship between Bamé&rmlarand
ORM. The FACalleges tat: 1) ORM sold The Independence Plareverse mortgage solely for
Bank of Americaather than as one of many similar products for various companies, 2) that Of

was compensated directly by Bank of America and referred custont@askof America3) tha

Bank of Americautilized ORM to solicit applications for it, 4) that ORM handled processing of the

reverse mortgage for the Bank, 5) that ORM communicated Bank of Ansateraands to Robert,
and 6) that ORM did not present alternatives or attempt totiaég in any way with whaank of
America wanted.SeeFAC |1 4, 5, 20, 26, 27.

On these facts, ORM merely solicited customers to apply for mortgatieBank of
America and offered assistaneéh various aspects of the application process. ORM had no
authority to bind or represent Bank of America as it appears that Bank of Ameamed control
over the approval of mortgage applicatioitiese factsall short of alleging an agency

relationshipbetween Bank of America and ORM.

17
Case N0.5:13CV-017/57£JD
ORDER GRANTING DEFENDANTSMOTIONS TO DISMISS




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O W 0o N O o WwWN B O

V. CONCLUSION

For the foregoing reasons, the CoOGIRANTS DefendantdMotions to Dismiss. All of
Plaintiff's claims areDISMISSED with leave to amend

Any amended complaint must be filed within thirty days of the date of this ORlemtiff
is advised thashemay rot add new claims or parties without first obtaining Defendants’ conser
or leave of court pursuant to Federal Rule of Civil Procedure 15. Plaintiff isrfadlised that
failure to amend the complaint in a manner consistent with this order may resultisningsal of
this action.
IT IS SO ORDERED
Dated: SeptembeR7, 2013

EDWARD J. DAVILZ

United States District Judge
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