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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SUSAN KAY SISCO, Case No.: 13-CV-01817-LK
Plaintiff,
ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT:; GRANTING
DEFENDANT'S CROSS-MOTION FOR
SUMMARY JUDGMENT

V.

CAROLYN W. COLVIN, Acting
Commissioner, Social $arity Administration,

Defendant.

N N N N N N N e e e ”

Plaintiff Susan Kay Sisco (“St0”) appeals a final decision tife Commissioner of Social
Security (“Commissioner”) denying Sisco’s applioatfor a period of disability and disability
insurance benefits undetitl€ Il of the Social Security Act. Bere the Court are Sisco’s motion for,
summary judgment or, in the alternatit@; remand, (“Pl. MSJ”) ECF No. 10, and the
Commissioner’s cross-motion for summary judgmémef. MSJ”) ECF No. 13. Both motions are
fully briefed.SeePl. MSJ, Def. MSJ, (“PIl. Reply'ECF No. 14. Upon consideration of the
briefing, the record in this casand for the reasons set forthdae, the Court DENIES Sisco’s
motion for summary judgment and GRANTS the Commissioner’s cross-motion for summary

judgment.
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BACKGROUND

A. Plaintiff's Age and Educational, Vocational, and Medical History

Sisco was born in 1952. Admin. R. (“AR”) 98isco completed a bachelor’s degree in
human development. AR 629. Sisco last workedecember 30, 2008 at which time she was a
social service director at arser housing facility. AR 193. Sischad held the social service
director job for approximately six yeatd. Sisco claims she was fired by her employer for
repeated absences due to her medical condithdR4.92. Prior to the social service director job,
Sisco worked in a variety of functions, including as children’s bookseller, government clerk,
interpretative guide, job develapeounselor, medical social casanker, tour guide, and travel
consultant. AR 193.

Sisco was diagnosed with stage onealst cancer in 2003. AR 24. The cancer was
successfully treated witsurgery and radiation, and there have been no signs of recuttence.
Sisco was also diagnosed with multiple sades@“MS”) in 2003. AR 315. In addition, Sisco
suffers from orthopedic problems in her neclgkydips, and knees, depression, and anxiety. AR
22.

B. Procedural History

On July 22, 2009, Sisco applied for a period shdbility and disabilitynsurance benefits,
alleging that she had become disabled on DeceBthe2008, at the age of fifty-six. AR 22. Sisco
alleged disability resulting frororeast cancer; MS; orthopedic piers in her neck, back, hips,
and knees; and depression and anxldtySisco’s application wagenied initially and upon
reconsideration. AR 96, 106. An Adnistrative Law Judge (“ALJ"¢onducted a hearing on March
29, 2011. AR 22, 51-93. On September 6, 2011, the gdued a written decision concluding that
Sisco was not disabled and thereforeswat entitled to benefits. AR 22-44.

The ALJ first determined that Sisco had acquisafficient quarters of coverage to remain
insured through December 31, 2013. AR 22, 24. Thé then applied the five-step evaluation
process for determining disalylidescribed in 20 C.F.R.4D4.1520(a). AR 23. At step one, the

ALJ found that Sisco had not engaged in subsstiagéinful activity since December 30, 2008, the
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alleged onset date. AR 24. At step two, thelAbncluded that Sisco suffers from a severe
combination of impairments consisting of MSgdaerative disc diseaséthe cervical spine,
trochanteric bursitis of theght hip, and bilateal chrondromalacia of the patelld. The ALJ
determined that Sisco’s breast cancer was sevare impairment ashad been successfully
treated and showed no signs of recurridgThe ALJ also determindtat Sisco’s depression and
anxiety were not a severe impairment. AR &6step three, the ALfound that Sisco’s
impairments did not meet or medically equairapairment listed in 20 C.F.R. Part 404, Subpart
Appendix 1.1d.

At step four, the ALJ found that althougls& was significantly s#ricted by MS, Sisco
retained the residual functional capacity (“RF&@perform a narrowed range of sedentary work,
including her previous jobs gbcial worker and travel consaiht. AR 26, 37. The ALJ found that
Sisco’s mental condition was “generally mildnature” and imposetho significant functional
restrictions.” AR 41. At the hearing, the ALJ agkbe vocational expert if a person with Sisco’s
physical limitations could perform her prior work. AR 87-90. The viooal expert testified that
such a person would be able to work as a semé&ker or travel consultant. AR 89. As a result of
the ALJ’'s RFC determination, the ALJddnot progress to step five. AR 44.

The Appeals Council denied Sisco’s requesteview on February 22, 2013, making the
ALJ’s decision the final decision of the Conssioner. AR 2-8. Sisco timely filed a complaint
seeking judicial review of tnCommissioner’s decision in thzourt on April 22, 2013. ECF 1.

I. LEGAL STANDARD

A. Standard of Review

This Court has the authority to review themmissioner’s decision to deny benefits. 42
U.S.C. § 405(g). The Commissiateedecision will be disturbed only if it is not supported by
substantial evidence or if it is based upomdpplication of impper legal standardSee Morgan
v. Comm’r of Soc. Sec. Admih69 F.3d 595, 599 (9th Cir. 1998Jpncada v. Chater60 F.3d
521, 523 (9th Cir. 1995). In this context, “subsi@revidence” means “more than a mere scintilla

but less than a preponderance—it is such relexxadence that a reasdia mind might accept as
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adequate to support the conclusioMdncada 60 F.3d at 5235ee alsdrouin v. Sullivan 966
F.2d 1255, 1257 (9th Cir. 1992). When determiningtiver substantial ewéthce exists to support
the Commissioner’s decision, the court examinestiministrative record aswhole, considering
adverse as well as supporting evidemz®uin, 966 F.2d at 125Hammock v. Bowe79 F.2d
498, 501 (9th Cir. 1989). Where evidence existsuggport more than one rational interpretation,
the court must defer to the decision of the Commissidencada 60 F.3d at 523rouin, 966
F.2d at 1258.

B. Standard for Determining Disability

The Social Security Act defines disabilitythg “inability to engge in any substantial
gainful activity by reason of anyedically determinable physical orental impairment which can
be expected to result death or which has lasted or can bpexted to last for a continuous period
of not less than 12 months.” 42 U.S.C. § 423(d)(1)Ae impairment must also be so severe tha
a claimant is unable to do her previous world aannot “engage in any other kind of substantial
gainful work which exists in the nationale@®my,” given her age, education, and work
experience. 42 U.S.C. § 423(d)(2)(A).

“ALJs are to apply a five-stegequential review process intéemining whether a claimant
qualifies as disabledBray v. Comm’r of Soc. Sec. Admids54 F.3d 1219, 1222 (9th Cir. 2009).
At step one, the ALJ determines whether thewdent is performing “substéial gainful activity.”

20 C.F.R. § 404.1520(a)(4)(i). If so, the claimamtas disabled. If not, the analysis proceeds to
step two. At step two, the ALJ determines whethe claimant suffers from a severe impairment
or combination of impairments. 20 C.F.R. § 404.15%@j4i). If not, the claimant is not disabled.
If so, the analysis proceeds to step three. & dtree, the ALJ determines whether the claimant’
impairment or combination of impairments meeteguals an impairment contained in 20 C.F.R.
Part 404, Subpart P, Appendix 1 (8tings”). 20 C.F.R. 8 404.1520(a)(#)( If so, the claimant is
disabled. If not, the analysis pesds to step four. At step foiine ALJ determines whether the
claimant has the RFC to perfolms or her past relevant wor20 C.F.R. § 404.1520(a)(4)(iv). If

so, the claimant is not disabled. If not, the analpsoceeds to step five. At step five, the ALJ
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determines whether the claimant can perfother jobs in the national economy. 20 C.F.R.
8 404.1520(a)(4)(v). If so, the claimant is not disd. If not, the claimant is disabled.

“The burden of proof is on the claimantséps one through four, but shifts to the
Commissioner at step fiveBray, 554 F.3d at 1222. “The Commissioner can meet this burden
through the testimony of a vocational expert ordfgrence to the Medical Vocational Guidelines
at 20 C.F.R. pt. 404, subpt. P, app.Phbmas v. Barnhare78 F.3d 947, 955 (9th Cir. 2002).

[ll.  DISCUSSION

Sisco challenges the ALJ’'s RFC determinatiegarding her mental condition. Pl. MSJ at
7-10. Sisco asserts that the AD) ignored without xplanation the opinioof Sisco’s treating
psychiatrist, Dr. Xing-Xing Luoregarding Sisco’s mental litations; (2) relied on Global
Assessment of Functioning (“GAF") scores inste&d®r. Luo’s determination; and (3) failed to
include any mental limitations evaluating Sisco’s disability, inatling in the hyptheticals posed
to the vocational expettd. The Court first considerthe relevant medical elence, and then turns
to each of Sisco’s arguments.

A. Relevant Medical Evidence

“There are three types of medical opinionsaeial security cases: those from treating
physicians, examining physiciar@)d non-examining physiciand/alentine v. Comm’r of Soc.
Sec. Admin.574 F.3d 685, 692 (9th Cir. 2009). “As a geneudd, more weight should be given to
the opinion of a treating source than to the apirof doctors who do ndteat the claimant.”

Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). “The mjpn of an examining physician is, in
turn, entitled to greater weight théme opinion of a nonexamining physiciaid:

Accordingly, when evaluating medical evidenan ALJ must give a treating physician’s
opinion “substantial weightBray, 554 F.3d at 1228. “When evidencele record contradicts the

opinion of a treating physiciathe ALJ must present ‘specific and legitimate reasons’ for

1 In her opening brief, Sisco additionally argukdt the ALJ failed t@onsider a November 23,
2011 assessment of her treatpirysician, Dr. Joanna Coop@&l. MSJ at 4. However, this
assessment postdates the ALJ’s hearing pteSwer 6, 2011. Def. MSJ at 2. Dr. Cooper’s
assessment was therefore not before the ALJ asgmsented only to the Appeals Council as pa
of Sisco’s request for reviewd. Sisco withdrew this argument iner reply brief. Pl. Reply at 3.
Accordingly, the Court will not@dress this argument further.
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discounting the treating physician’s ofnj supported by substantial evidendd.”(citing Lester
81 F.3d at 830). “However, ‘the ALJ need actept the opinion of any physician, including a
treating physician, if that opion is brief, conclusory andadequately supported by clinical
findings.” 1d. (quotingThomas 278 F.3d at 957).
The record evidence regarding Sisco’sataécondition is summarized below:
1. Xing-Xing Luo, M.D. (Treating Psychiatrist)

Sisco first saw Dr. Luo on January 2010, when Dr. Luo performed Sisco’s intake
assessment at Pathways to Wellness, a psyichiéhic. AR 624-34. Sist's treating therapist,
Karla Sagramoso, Ph.D., had previously encaedldger to visit a psychiatrist. AR 788. Based on
Sisco’s medical history and DOruo’s clinical impression, Dr. Ludiagnosed Sisco with anxiety
and depression. AR 630. Dr. Luo prescribed an aptissant and advised Sisco to continue see
her therapist. AR 631-32.

Sisco subsequently saw Dr. Luo three more times, between September 2010 and Feb
2011. AR 701-06. At Sisco’s first visit on Septber 20, 2010, Dr. Luo assessed Sisco to have
“mild depression.” AR 706. On Sisco’s seconsitvon January 3, 2011, Oruo assessed Sisco to
have “depression.” AR 704. On Sisco’s thirditvesy February 7, 2010, Dr. Luo assessed Sisco t(
have “anxiety.” AR 702. At all tiee visits, Dr. Luo assessed&’s GAF score at 65. AR 701,
703, 705. These correspond to “relativnormal” functioning. AR 35.

2. Karla Sagramoso, Ph.D. (Treating Psychologist)

Sisco started attending reguiadividual therapy sessiongtiv Dr. Sagramoso in January
2009, shortly after being fired from her job as eigloservice directolAR 767. Sisco was referred
to Dr. Sagramoso by her treatipgysician, Denise Davis, M.Id. Dr. Sagramoso summarized
her therapy sessions with Sisco in repdetted April 22, 2009, March 10, 2010, and March 16,
2011. AR 696, 766, 767-68. Dr. Sagramoso diagn&sscb with Dysthymic Disorder and
Generalized Anxiety Disordeld.

In both the April 22, 2009 and March 10, 2010nsoaries, Dr. Sagramoso explained that

Sisco experienced “difficulty sleeping, symptoms of anxiety attacks ingjudhortness of breath,
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significant worry, tearful affectifficulty concentrating, periodic feelings of hopelessness,
emotional disconnectedness from otharsl low self esteem.” AR 696ee alscAR 766. Dr.
Sagramoso noted that these symptoms had “pessent to some extent” since Sisco was
diagnosed with MS and breast cancer, but becaigaificantly worse” following her job loss. AR
696;see alsAR 766. Dr. Sagramoso observed thac8i“experienced some lessening of
symptoms” since starting pdyatherapy, though Sisco stikkgerienced “difficulty with
management of her emotions.” AR 688 alsAR 766.

In the March 16, 2011 summary, prepareddwance of Sisco’s application for
reconsideration following the in&i denial of benefits, Dr. Sagmnoso expanded on the effect that
Sisco’s MS had on her functioning. AR 767. Drg&amoso concluded that she had “serious
concerns” about Sisco’s ability to maint@mployment given Sisco’s “physical symptoms’
significant impact on [Sisco’s] ability to keeprdarly scheduled activis, lowered vitality, and
their impingement on [Sisco’s] concentration and mood.” AR 768.

3. Patricia Spivey, Psy.D. (Examining Psychologist)

Sisco underwent a psychological disabigtaluation by Dr. Spivey on October 30, 2009.
AR 551-54. Following the evaluation, Dr. Spivey camdd that Sisco did “n@ppear to have any
significant psychological issues.” AR 554. In pautar, Dr. Spivey found that Sisco had no ments
impairments relating to any work-related abilities.Dr. Spivey observed that Sisco “responded
appropriately,” “displayed full effort,” anthat Sisco’s “mood wasgery good.” AR 552.

4. Mario Morando, M.D. (Examining Psychiatrist)

Sisco underwent a mental RFC assessing®r. Morando on February 17, 2010. AR 657}

70. Dr. Morando concluded that Sisco had a sewergtal impairment, but that this impairment
was not expected to lak2 months. AR 657. Dr. Morando found that Sisco suffered from
depressive disorder leading to several funl limitations. AR 660, 665. Dr. Morando also founc
that Sisco was “not significantlymited” in any work-relatedunction, and that “with continuous
treatment [Sisco was] expectedbe non-severey 1/2011.” AR 668-70.

B. The ALJ’s Treatment of Dr. Luo’s Opinions
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Sisco claims that as part of the Janubty 2010 intake assessment at Pathways to
Wellness, Dr. Luo determined that Sisco hadterate” mental limitations all four of the
functional areas that the Social Security Admintstra(*“SSA”) uses to evaluate the severity of a
mental impairmert.Pl. MSJ at 7. Sisco contends that tiLJ should have considered Dr. Luo’s
determination of “moderate limitatichs evaluating Sisco’s disabilityld. In the alternative, as
Dr. Luo was a treating physician, Sisco argues tthe ALJ should have provided “specific and
legitimate reasons based on substantial evideniteirecord” for rejeting or discounting Dr.
Luo’s determinationld. at 8 (citingLester 81 F.3d at 830-31). Siscosasts that the ALJ instead
committed reversible error by disregangliDr. Luo’s opinion without discussiotd. at 9.

The Court disagrees with Sisco’s cheterization of Dr. Luo’s January 11, 2010

assessment. Dr. Luo’s so-called “determinatio@t Bisco suffered from “moderate limitations” a$

a result of her mental symptoms appears asgb@seven-page starrda&ed intake assessment
form. AR 626-32. The fifth page of the intateem lists four “Functonal Limitation[s]”: (1)
“Restriction of activities of daily living’(2) “Difficulties in maintaining social
functioning/relationships’(3) “Difficulties in maintaining cacentration, persiance of place”;
and (4) “Episodes of decomposition and incred#ssymptoms, each of extended duration.” AR
630. These categories broadly align with the fonctional areas the SS#ses to assess the

severity of a claimant’s mental impairme8te supraote 2. The intake form asks the individual

2 The SSA evaluates the severity of a claifisamental impairment based on the degree of
functional limitation that results from the rairment. 20 C.F.R. 8§ 404.1520a(b)(2). A claimant’s
limitations are evaluated in four functional argds activities of daily living; (2) social
functioning; (3) concentration, persistence, acgy and (4) episodes of decompensation. 20 C.F
8 404.1520a(c)(3). The first three fuional areas are rated on a figeint scale: “none,” “mild,”
“moderate,” “marked,” and “extreme.” 20 C.F.&404.1520a(c)(4). The fahrfunctional area,
episodes of decompensation, is rated on a four-goade ranging from “none” to “four or more.”
Id.

% Under the Listings a mental disorder is considered “severe” only if the disorder results in

“marked” or greater limitations iat least two of the four funcinal areas. 20 C.F.R. pt. 404, subpt.

P, app. 1. The ALJ must find that the claimant ssffeom a severe impairment in order to find
that the claimant is disabled step three. 20 C.F.R. § 404.15204Xiii). As Dr. Luo found that
Sisco had at most “moderate” limitations—whente less than “marked”—the Court does not
understand Sisco to challenge theJA finding that Sisco was not didad at step three. Rather,
the Court understands Sisco’swtention to be that even “moderate” limitations impose some
functional burden, and that the ALJ should therefareée considered these ltations at steps four
and five.

8
Case No.: 13-CV-01817-LHK
ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT; GRANTING DEFENDANT’S
CROSS-MOTION FOR SUMMARY JUDGMENT

D




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

completing the form to rate the degree of eacthese limitations as: “None,” “Mild,” “Moderate,”
“Marked,” “Extreme,” or “Insufficient Evidece.” AR 630. Again, these categories broadly align
with the scale set out in the Social Security regulatiSes. supraote 2. Under the intake form’s
“Functional Limitation[s]” section is apace for “Supporting Comments.” AR 630.

On Sisco’s intake form, Dr. Luo checked thexes for “Moderate” for all four functional
limitations.Id. Dr. Luo did not provide any supporting commeids.There is no indication that
Dr. Luo had Social Security standards in mind or that he intended to apply them when filling @
this intake form. The intake form makes no memif Social Security ahdards, and while the
intake form’s functional areas and severity edaoadly align with SSA functional areas and
severity scale, the standai@® not identical. Without supporting comments or other evidence
from the January 11, 2010 assessment, therebssie for concluding that Dr. Luo, in checking
“moderate” on this section of the intake form, ntearconclude that Sisco suffered from moderal
limitations for purposes of a Soci@kcurity disability analysis.

Consequently, the Court disagrees with &scontention that these four “moderate”
limitations checkmarks—which constitute a small and otherwise unsubstantiated part of a
standardized form—amountedaddetermination” of “moderataental limitations” for Social
Security purposes. Rather, the checkmarks are lobtdeacterized as “‘cheeadff reports that [do]
not contain any explanation ofetfbases of their conclusionsMolina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012) (quotinGrane v. Shalala76 F.3d 251, 253 (9th Cir. 1996)). ALJs are
permitted to reject such check-off evidenice, see alsdBatsonv. Comm’r of Soc. Sec. Admin.
359 F.3d 1190, 1195 (9th Cir. 2004) (finding that ALdparly disregarded conclusory evidence i
the form of a checklist thatdked supportive objectevevidence and was contradicted in other

parts of the record).

* Sisco argues that if a mediagginion is “vague,” SSA rulings geiire the ALJ to follow up with
the physician for clarification. Pl. Reply at 6. Tlesot an accurateharacterization of the
relevant SSA ruling. The ALJ’s obligation to foNoup with a treating physician applies only whe
the evidence does not suppatireating physician’s opinicemdthe ALJ cannot otherwise
ascertain the basis for that opinion frora tlecord. SSR 96-5p, 1996 WL 374183, at *6 (July 2,
1996). The ruling does not extend to “vague” opinions.

9
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Moreover, the ALJ clearly did consider atidcuss Dr. Luo’s medical opinions, including
opinions contained in the Janudry, 2010 assessment. The ALJ quatedctly from the intake
form, finding it “persuasive” that Sisco repatténo difficulty with appetite, energy, or
concentration” at that time. AB5. Overall, the ALJ noted that laecorded “significant probative
weight” to Dr. Luo’s assessments. AR 42. While an ALJ maassiderall medical evidence, the
ALJ is not required taliscussevery piece of evidenc8ee Howard ex rel. Wolff v. BarnhaB4 1
F.3d 1006, 1012 (9th Cir. 2003). In particular, thelAleed not discuss ewidce that is neither
significant nor probativdd. Given the lack of context @aboration, the four “moderate”
limitations checkmarks on the January 11, 2010 intakea were neither gnificant nor probative,
and thus the ALJ did not need to discuss the ahadks specifically. The Court finds that the ALJ
properly evaluated Dr. Luo’s assessment of dani1l, 2010 and gave Dr. Luo’s treatment record
the “substantial weightthe records were due.

Finally, the Court notes that ew if the ALJ erred in not discussing Dr. Luo’s checkmarks
specifically, such an error was harmless as #& WWiaconsequential to #hultimate nondisability
determination’ in the context of the record as a whiefina, 674 F.3d at 1122 (quoting
Carmickle v. Comm’r of Soc. Security Admb83 F.3d 1155, 1162 (9th Cir. 2008)) (internal
guotation marks omitted). The ALJ’s finding that $isgpsychiatric condition was “generally mild
in nature” and imposed “no significant functionastrictions,” AR 41, is supported by substantial
evidence in the record beyond Duo’s opinion, including Dr. Spivéyg conclusions regarding the
relatively mild nature of Sisco’s depressiéiR 554, and Dr. Morando’s assessment that Sisco’s
psychiatric condition was not expected to fasta continuous 12-month period, AR 668-70. The
ALJ’s finding is similarly consistenwith the lack of references ®isco’s depressn or anxiety in
the treatment records of her primary physician,@avis, or her treatg neurologist, Joanna
Cooper, M.D. AR 41.

The ALJ recognized that Dr. Sagramoso’s opinion of March 16, 2011, raised “serious
concerns” regarding any employment. AR 42wdger, the ALJ gave specific and legitimate

reasons for discounting Dr. Sagramoso’s&hal6, 2011, opinion. AR 42-43. The ALJ noted Dr.
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Sagramoso’s opinion concerned mainly the physffacts of Sisco’s MS, a subject in which Dr.
Sagramoso is not an expert, rather than tleets of Sisco’s depressi or anxiety. AR 42. The
ALJ further noted that the opinion was unsuppadiby Dr. Sagramoso’s own treatment notes,
which contain relatively few refemees to anxiety or depressidd. The notes also indicate that
Sisco’s concerns regarding her ability to wettmmed mostly from her physical condition rather
than from depression. AR 780-96. The ALJ therefore found that Dr. Sagramoso’s opinion was
conclusory, unsupported, and as a result “edtitbeminimal probative weight.” AR 43.

Sisco does not challenge the ALJ’'s evaluaior use of these other medical opinions.
Therefore, the ALJ’s ultimate decision regagiSisco’s mental limitations is supported by
substantial evidence even if the “moderatsaiifations checkmarks are considered. Accordingly,
any error the ALJ may have committed in failing to specifically address Dr. Luo’s checkmarks|
harmlessSee Carmickle533 F.3d at 1163.

C. The ALJ’s Use of Dr. Luo’s GAF Scores

Sisco further argues that the ALJ impropediied on Dr. Luo’s GAF scores while not
considering Dr. Luo’s “moderate limitations” datgnation. Pl. MSJ at 9. Sisco argues that
because GAF scores do not direcityrelate to the severity deteinations used by the SSA, the
ALJ should instead have given Dr. Luo’s mepecific determination of “moderate” limitations
more weightld.

As discussed above, the Court finds that Dr. Luo’s checkmarks did not constitute a
“determination” of moderate limitations. In any evemhile Sisco is correct in that GAF scores ar|
not on their own determinativeeeMcFarland v. Astrug288 F. App’x 357, 359 (9th Cir. 2008)
(“The Commissioner has determined the GAFes@#bes not have a direct correlation to the
severity requirements in [the Social SecuAgministration’s] merdl disorders listings.”
(alteration in original) (quing 65 Fed. Reg. 50,746, 50,765 (Aug. 21, 2008 also/ance v.
Astrue No. 07-4418, 2008 WL 2955140, at *5 (C.D. Chlly 30, 2008) (“GAF scores are not
dispositive in social security cases.”), the recsitdws that the ALJ did not exclusively or even

primarily rely on Dr. Luo’s GAF scoreSeeAR 41-43. The GAF scores were just one of the
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pieces of evidence the ALJ considered in detangithat Sisco did not suffer from any mental
limitations. The other evidence, as discussexyabincluded the opions of three other
physicians, Drs. Spivey, Morando, and Sagramasw tlae treatment records of two others, Drs.
Davis and Coopetd. The Court therefore concludesithhe ALJ gave the appropriate
consideration to Dr. Luo’s GAF scores.

D. The ALJ’s Consideration of Mental Limitations

Finally, Sisco argues that the ALJ erredhot including any mental limitations in
evaluating Sisco’s disability, in gacular in the hypotheticals poséalthe vocational expert. PI.
MSJ at 9. Sisco argues, based primarilyHortton v. Astrug491 F. App’x 850 (9th Cir. 2012), that
even if Dr. Luo’s opinion supported only a findingrofld mental impairment, all such non-severe
limitations must be included in the hypothetigadsed to vocational experts. Pl. MSJ at 10.

In Hutton the ALJ determined at step two of tfisability analysis that the claimant’s
PTSD caused mild limitations in one of thun€tional areas. 491 F. Appat 850. At step four,
however, the ALJ excluded the claimarfP$SD from consideration altogethkt. at 851. The
Ninth Circuit held that thisanstituted reversible error: thdughe ALJ was free to discount the
claimant’s testimony, the ALJ could nghore the ALJ’s own previous findingsl. at 850-51.

Huttonis inapposite to the present case. The A&tk did not disregard any prior findings
regarding Sisco’s mental limitations. Rathee &LJ specifically addressed Sisco’s mental
condition at step four of his disiity analysis, by evaluating alif the evidence regarding Sisco’s
mental condition, including the treatment record®. Luo, Davis, and Cooper, and the opinion
of Drs. Spivey, Morando, and Sagramoso. ARA81Upon consideration of this evidence, the AL
concluded that Sisco’s mentaipairment was “generally mild in nature” and “imposeijd]
significant functional limitations.AR 41 (emphasis added).

Therefore, contrary to Sisassertion, the Court finds that the ALJ did consider Sisco’s
mental condition in evaluating io’s disability. As the ALJ determined that Sisco’s mental
impairment imposed “no significant functional lintitans,” the ALJ was not required to include a

mental limitation in the hypotheticgt®sed to the vocational expeseeMagallanes v. Bowen
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881 F.2d 747, 756-57 (9th Cir. 1989) (holding thafad may limit hypotheticals to restrictions
supported by substantial evidence on the recémhordingly, the Court concludes that the ALJ
did not act improperly in failing to include mentamhitations in the hypotheticals posed to the
vocational expert.
V. ORDER

For the foregoing reasons, IT IS ORDERED THAT:

1. Plaintiff's motion for summary judgment is DENIED;

2. Defendant’s cross-motion for summary judgment is GRANTED; and

3. The Clerk shall close the file.

Dated:June20, 2014

United States District Judge

® In her Reply, Sisco objects to the Commissionargaiment that the ALJ need not have accorde
special weight to Dr. Luo’s mechl opinions because Dr. Luo was get a “treating physician” at
the time of his initial January 11, 2010 assessn@adReply at 4-5; Opp’rat 8-9. Sisco argues
that even if Dr. Luo was notteeating physician, his opinion wasllsentitled to some weight and
could not be disregarded withcexplanation. Reply at 4-5. Sisturther points out that the ALJ
did accord weight to the opinions of other ttws who only examined Sisco on one occadin.
Sisco also objects to the Commissioner’s suygeshat the ALJ was entitled to disregard Dr.
Luo’s January 11, 2010 assessment because Dr.dpayently had not reviewed Sisco’s medical
records or performed any testisthe time of the assessmeBee idat 5-6; Opp’n at 9.

The Court finds that it need not resolve thegedaitons. The arguments to which Sisco object
appear only in the Commissioner’s cross-mofmmsummary judgment; they do not form any par|
of the basis for the ALJ’s decision. Tiee contrary, and as discussed abeee, suprdart I11.B,
the ALJ accorded “significant probative weighd’Dr. Luo’s opinionsincluding the January 11,
2010 assessment. AR 35, 42. As the ALJ’s degidioes not depend on either the distinction
between treating and non-treating physicians @emthight to be accorded to the medical opiniong
of doctors who have not revied the claimant’s medical rercts or performed tests on the
claimant, further discussion of these arguments is unnecessary.
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