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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

ROGER D. DREESMAN, Case No.: 13-CV-02009-LK
Plaintiff,
ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT:; GRANTING
DEFENDANT'S CROSS-MOTION FOR
SUMMARY JUDGMENT

V.

CAROLYN W. COLVIN, Acting
Commissioner, Social $arity Administration,

Defendant.

N N N N N N N e e e ”

Plaintiff Roger Dreesman (“Dreesman”) apfgea final decision of the Commissioner of
Social Security (“Commissioner”) denying Dreesnsaapplication for a period of disability and

disability insurance benefits undgéitle Il of the Social Secity Act. Before the Court are

Dreesman’s motion for summary judgnt or, in the alternative, for remand, (“Pl. MSJ”) ECF No|.

16, and the Commissioner’s cras®tion for summary judgment, (“Def. MSJ”) ECF No. 17. Both
motions are fully briefedSeePl. MSJ, Def. MSJ, (“Pl. Reply’ECF No. 18. Upon consideration of
the briefing, the record in this case, andtha reasons set forth below, the Court DENIES
Dreesman’s motion for summary judgment &RANTS the Commissioner’s cross-motion for

summary judgmertt.

! Dreesman has also filed a Motion for Leav€&ile Excess Pages. ECF No. 15. This motion is

GRANTED. The Court notes, howeyéhnat the Motion for Leave to File was filed simultaneously

with a version of Dreesman’s Motion for Summangdgment that exceeds the page limits set by
1
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BACKGROUND

A. Plaintiff's Age and Educational, Vocational, and Medical History

Dreesman was born in 1957. Admin. R. (“ARO. Dreesman completed an associate’s
degree in computer technology. A3. Dreesman last worked on February 11, 2010 at which tir
he worked in technical support for a manufactofeteycard access systems. AR 79, 152. Prior t
the technical support job, Dreesman worked inrgetyaof functions inthe electronics industry,
including manufacturing, quality assurance, figddvice, technical supppand phone support. AR
68. Dressman also worked as an unarmed security guard for several years. AR 75-77.

Dreesman suffers from an anxiety disorg@mic attacks, and gnaines. AR 86-87, 91.
Dreesman has also been diagnosed with olisteusleep apnea and gastroesophageal reflux
disease. AR 24.

B. Procedural History

On January 4, 2011, Dreesman applied for a pefialisability and dsability insurance
benefits, alleging that he had become disableBeatmmuary 11, 2010, at the age of fifty-three. AR
22. Dreesman alleged disability resulting from aipalisorder, chronic depression, migraines, an
high blood pressure. AR 111. Dreesman’s i@ggibn was denied initially and upon
reconsideration. AR 22, 111, 119. An Administrathaw Judge (“ALJ") conducted a hearing on
May 2, 2012. AR 22, 63-108. On May 23, 2012, the Aslied a written decision concluding that
Dreesman was not disabled and therefeais not entitled to benefits. AR 22-34.

The ALJ first determined that Dreesman laaduired sufficient quagts of coverage to
remain insured through September 30, 2015. AR 22, 24. The ALJ then applied the five-step
evaluation process for determining disabilitsdebed in 20 C.F.R. 404.1520(a). AR 23. At step
one, the ALJ found that Dreesman had not engagedhstantial gainful aiwity since February
11, 2010, the alleged onset date. AR 24. At step tiae ALJ concluded that Dreesman suffers

from a combination of severe impairments cdirggsof migraines, hypertension, panic and anxie

the Civil Local Rules. In the futa, counsel is instructed thatyamotion to file excess pages must
be filed no fewer than 14 days before filing timotion for which additioigage allowances are
sought.
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disorder without agoraphobiand depressive disordéd. The ALJ determined that Dreesman’s
sleep apnea and gastroesophageal reflux diseasenatesevere impairments, as the conditions
had been successfully controlidgdtough CPAP therapy and medicatitth.The ALJ also
determined that Dreesman did not suffer frmmood disorder because the diagnosis was not
based on observations made by an acceptable meditcale. AR 25. At stethree, the ALJ found
that Dreesman’s impairments did not meet or medically equal an impairment listed in 20 C.F.
Part 404, Subpart P, AppendixId.

Prior to step four, the ALJ found that Dressnmnnable to sustain more than unskilled
work and work requiring more than occasionalratéion with others, and that Dreesman had the
residual functional capacity (“RF?) to perform medium worlas defined by 20 CFR 404.1567(c),
with exceptions for exposure to extreme hewt sunlight. AR 27. At the hearing, the ALJ asked
the vocational expert if a person with Dreesmsagtiysical limitations add perform his prior
work. AR 103-105. The vocational expéestified that such a persamuld not be able to perform
his previous work, but would kable to work as a janitor or kitchen helper. AR 104.

At step four, the ALJ found that Dreesman ishlado perform any past relevant work. AR
33. At step five, the ALJ found that there are jtiz exist in ggnificant numbers in the national
economy that Dreesman can perfolth.As a result, the ALJ concluded that Dreesman has not
been under a disability as defined in the Sdsedurity Act. AR 34. Ta Appeals Council denied
Dreesman’s request for review on February 28,32 making the ALJ’s decision the final decision
of the Commissioner. AR 1. Dreesman timely filedomplaint seeking judicial review of the
Commissioner’s decision in thSourt on May 1, 2013. ECF No. 1.

. LEGAL STANDARD

A. Standard of Review

This Court has the authority to review themmissioner’s decision to deny benefits. 42
U.S.C. § 405(g). The Commissiateedecision will be disturbed only if it is not supported by
substantial evidence or if it is based upomdpplication of impper legal standardSee Morgan

v. Comm’r of Soc. Sec. Admih69 F.3d 595, 599 (9th Cir. 1998)pncada v. Chater60 F.3d
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521, 523 (9th Cir. 1995) (per curiam). In thentext, “substantial evehce” means “more than a
mere scintilla but less than agponderance—it is such relevant evidence that a reasonable mind
might accept as adequate to support the concludiboritada 60 F.3d at 523ee alsdrouin v.
Sullivan 966 F.2d 1255, 1257 (9th Cir. 1992). When drieing whether substantial evidence
exists to support the Commissioner’s decisioncthat examines the administrative record as a

whole, considering adverse as well as supporting evid®moain, 966 F.2d at 125Hammock v.

Bowen 879 F.2d 498, 501 (9th Cir. 1989). Where evidengsts to support more than one rationg
interpretation, the court must deferthe decision of the Commissionbtoncada 60 F.3d at 523;
Drouin, 966 F.2d at 1258.

B. Standard for Determining Disability

The Social Security Act defines disabilitythg “inability to engge in any substantial
gainful activity by reason of anyedically determinable physical orental impairment which can
be expected to result death or which has lasted or can bpexted to last for a continuous period
of not less than 12 months.” 42 U.S.C. § 423(d)(1)e impairment must also be so severe that
a claimant is unable to do her previous world aannot “engage in any other kind of substantial
gainful work which exists in the national economy,” given her adacation, and work
experience. 42 U.S.C. § 423(d)(2)(A).

“ALJs are to apply a five-stegequential review process intdemining whether a claimant
qualifies as disabledBray v. Comm’r of Soc. Sec. Admid54 F.3d 1219, 1222 (9th Cir. 2009).
At step one, the ALJ determines whether thewdent is performing “substiéial gainful activity.”

20 C.F.R. § 404.1520(a)(4)(i). If so, the claimamtas disabled. If not, thanalysis proceeds to
step two. At step two, the ALJ determines whethe claimant suffers from a severe impairment
or combination of impairments. 20 C.F.R. § 404.15%@j4i). If not, the claimant is not disabled.

If so, the analysis proceeds to step three. & dtree, the ALJ determines whether the claimant’

\"24

impairment or combination of impairments meeteguals an impairment contained in 20 C.F.R.
Part 404, Subpart P, Appendix 1 (8tings”). 20 C.F.R. § 404.1520(a)(#)( If so, the claimant is

disabled. If not, the analysis pesds to step four. At step foiine ALJ determines whether the
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claimant has the RFC to perfolis or her past relevant wor20 C.F.R. § 404.1520(a)(4)(iv). If
so, the claimant is not disabled. If not, the analpsoceeds to step five. At step five, the ALJ
determines whether the claimant can perfother jobs in the national economy. 20 C.F.R.

8 404.1520(a)(4)(v). If so, the claimant is natatiled. If not, the claimant is disabled.

“The burden of proof is on the claimantséps one through four, but shifts to the
Commissioner at step fiveBray, 554 F.3d at 1222. “The Commissioner can meet this burden
through the testimony of a vocational expert ordfgrence to the Medical Vocational Guidelines
at 20 C.F.R. pt. 404, subpt. P, app.Phbmas v. Barnhare78 F.3d 947, 955 (9th Cir. 2002).

[ll.  DISCUSSION

Dreesman raises five objections to the AlLdétermination. First, Dreesman challenges th
ALJ’s finding that certain portions of the medical opinions of Dreesman’s treating physician al
the consultative psychologicakaminer were not supported by objective evidence. Pl. MSJ at 1
18. Second, Dreesman challenges the ALJ'sfigdihat Dreesman was not fully credildik. at
19-21. Third, Dreesman argues that the ALJ imprigdailed to address Dreesman’s statements
concerning the side effects of his medicatiddsat 22-24. Fourth, Dreesman contends that the
ALJ improperly discounted theydestimony of Dreesman’s wiféd. at 25-28. Fifth, Dreesman
asserts that the ALJ erred by not including alDodesman’s physical and mahlimitations in the
hypotheticals posed to the vocational exddrtat 28-29. The Court firstonsiders the relevant
medical evidence, and then tutnseach of Dreesman’s arguments.

A. Relevant Medical Evidence

“There are three types of medical opinionsaeial security cases: those from treating
physicians, examining physiciar@)d non-examining physiciand/alentine v. Comm’r of Soc.
Sec. Admin.574 F.3d 685, 692 (9th Cir. 2009). “As a geneudd, more weight should be given to
the opinion of a treating source than to the apirof doctors who do nadteat the claimant.”

Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). “The mjpn of an examining physician is, in

turn, entitled to greater weight théme opinion of a nonexamining physiciafd:
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Accordingly, when evaluating medical evidenan ALJ must give a treating physician’s
opinion “substantial weightBray, 554 F.3d at 1228. “When evidencelme record contradicts the
opinion of a treating physiciathe ALJ must present ‘specific and legitimate reasons’ for
discounting the treating physician’s omini supported by substantial evidendd.”(citing Lester
81 F.3d at 830). “However, ‘the ALJ need @actept the opinion of any physician, including a
treating physician, if that opion is brief, conclusory andadequately supported by clinical
findings.” 1d. (quotingThomas 278 F.3d at 957).

The record evidence regarding Dreesman’s anigr headaches and depression and anxig
disorders is summarized below:

1. Andrew Prodromou, M.D. (Treating Physician)

Dr. Andrew Prodromou is Dreesman’s primmaare physician. AR 28, 400. On October 1,
2008, Dreesman reported to Dr. Prodromou that reeha&ing migraines on a near-daily basis. A
283. Dr. Prodromou noted that Dreesman edported depression symptoms, which were
worsened by Dreesman’s headaclh&sOn October 31, 2008, Dr. Prodromou noted that
Dreesman’s migraines and depression appearbkd improving after Dreesman began taking
Cymbalta. AR 282. Dr. Prodromouiterated that Dreesman’s mignais and depression appeared
to be well-controlled with medicatidollowing a January 8, 2009 visit. AR 280.

On October 30, 2009, Dr. Prodromou repotteat Dreesman’s migraines and depression
were no longer adequately controlled and tieesman was again experiencing migraines on a
near-daily basis. AR 274. Dr. Prodromou switceethe of Dreesman’s medications and referred
him to a neurologist to aid in the medicalmagement of Dreesman’s migraine headadkes.

On November 23, 2009, Dr. Prodromou repotted Dreesman’s migraines and depressig
were under better control following change®t@esman’s medications. AR 271. Dr. Prodromou
noted that Dreesman would be follagiup further with his neurologidtl.

On February 11, 2010, the alleged onset date of Dreesman’s disability, AR 22, Dreesn
reported to Dr. Prodromou that he was suffgifrom worsening anxiety symptoms. AR 268.

Dreesman stated that he was under stress at watlhahad a shorter teemp and that his anxiety
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was causing more frequent migrainkels.Dr. Prodromou prescribediditional medication to help
Dreesman cope with his anxiety. AR 269.

On March 11, 2010, Dr. Prodromou reporteak threesman’s anxiety had not improved
since his previous visit. AR 267. Dreesman furthported that the increaseldsage of one of his
medications was causing him to feel “cloudi’ Dr. Prodromou switched Dreesman off the
medication suspected of causthgs side effect. AR 268.

On April 5, 2010, Dr. Prodromou again reportkdt Dreesman’s anxiety had not improvec

and that Dreesman was not feeling “mentally assh possibly as a result of his medications. AR

266. Dr. Prodromou’s progress note mentionsBraesman’s migraines continued to ocddr.

On May 5, 2010, Dreesman reported to DondPomou that his anxiety symptoms had
decreased and that he was not suffeaimg current depression symptoms. AR 260.

On November 3, 2010, Dr. Prodromou repaiieat Dreesman was once again suffering
anxiety symptoms, and that these were likelgtesl to his wife’s recdrbreast cancer diagnosis.
AR 254. Dr. Prodromou further reported that Dreesmangraines were occurring with increased
frequencyld.

At a January 7, 2011 visit, Dr. Prodromou repattgat Dreesman was still having anxiety
symptoms and frequent migraines. AR 253.Byodromou started Dreesman on a new medicatic
to control his anxiety and recommended thad3man attend counseling for this issue. AR 254.
On February 11, 2011, Dr. Prodromou noted thaeBman was tolerating his new medication we
but that the medication had not provided mbehefit. AR 412-413. Dr. Prodromou stated that
Dreesman continued to look for counseling. AE8. On March 24, 2011, Dreesman again report
that while he was tolerating his medicatiore thedication was still not fully controlling
Dreesman’s anxiety. AR 411. Dreesnfarther stated that he wéaving frequent migrainelsl.

Dr. Prodromou saw Dreesman again onilApr, 2011. AR 410. Dreesman reported that
both his anxiety and his headache=e not fully under controld. Dr. Prodromou noted that
Dreesman’s depression symptoms had returned aslavédic. Prodromou further noted that

Dreesman “saw a psychologist who recomdezhhe establish with a psychiatrist]’, a
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recommendation with which Dr. Prodromou comred, AR 411. At a May 23, 2011 visit, at which
Dreesman reported that his anxiety was stillumater control, AR 409, Dr. Prodromou noted that
Dreesman was scheduled to see a psychiatrist that ldeek.

On July 21, 2011, Dr. Prodromou reported thetesman continued to have frequent

migraines. AR 451. Dr. Prodromou noted that Dreesha seen a psychiatrist who felt that somge

of Dreesman’s other medicalgimiems were likely caused by the numerous medications Dreesn
was taking for his migrainetd.

On February 1, 2012, Dr. Prodromou reported Draesman continued to get migraines.
AR 446. Dr. Prodromou also noted that Dreesmas ezanplaining that his medications made hin
drowsy and reduced the clarity of his thinkiddR 447. Dreesman continued to suffer symptoms
depressionld.

Dr. Prodromou completed a medi source statement in suppoftDreesman’s disability
claim on April 28, 2011. AR 400-403. Dr. Prodromou described Dreesman’s migraines as
“severe,” stating that they occad four times per month, withdaration of one to two days per
episode. AR 400. Dr. Prodromou stated thatrdpa migraine episode Dreesman “[b]Jecomes
completely incapable of normal routinéd!, and opined that Dreesmauld be “precluded from
performing even basic work activities” duriagnigraine, AR 402. Dr. Prodromou concluded that
Dreesman was incapable of performing evendtwess jobs as a result of his migraindsDr.
Prodromou also completed a mental medical@atatement, in which he concluded that
Dreesman’s anxiety and depresssomilarly rendered him incapable of performing even low stre
work. AR 404-407.

2. Jay Ronald Hess, M.D. (Treating Neurologist)

Dr. Jay Ronald Hess, Dreesman’s tmegneurologist, first saw Dreesman for a
consultation regarding Dreesman’s migradmeadaches on November 19, 2009. AR 272. Dr. Hes
stated that Dreesman reported having approxignatee migraine a month and that numerous
medications had not had much effeatcontrolling Dreesman’s migrained. Dr. Hess concluded

that Dreesman suffered from “[m]igraine without aura,” and that some of Dreesman’s headac
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symptoms might be related to medication overdsk 273. Dr. Hess switched some of Dreesmar
medications and instructed Dreesman tarrefor a follow-up visit in two monthgd.

Dr. Hess next saw Dreesman on Jayudal, 2010. AR 269. Dr. Hess reported that
Dreesman’s headaches had not improved anacinfere occurring somewhat more frequertly.
Dr. Hess again made changes to Dreesmantsaaigon regimen and recommended that Dreesm
return for a follow-up visit in three months “at iwh time [Dr. Hess and Dreesman] could considg
alternative preventative strategiekl” In spite of this recommendati, Dreesman did not return to
see Dr. Hess. AR 28.

3. Steven J. Terrini, Ph.D. (Examining Psychologist)

Dr. Steven J. Terrini, Dreesman’s examining psychologist, conducted a psychiatric
evaluation of Dreesman on March 18, 2011. AR ®#4Terrini noted that Dreesman reported
symptoms of depression, insomnia, and anxggtjng, “I'm not coherent,” “I'm perpetually
fuzzy,” and “[i]t's hard to get motivatedld. Dreesman reported that he had not received any
outpatient psychological couglgg for these symptomkl. Dreesman reported suffering from
various symptoms of depression, including “[pdels of depressed mood, decreased interest in
usual pleasant activities . . . appetoss, decreased ability tortkiand concentrate and feelings of
worthlessness and guilt.” AR 375. Dreesnadso reported having panic attadks.With
medication, Dreesman stated that his panacks occurred two to three times per wedk.
Without medication, Dreesman stated that his pattacks would occur two to three times per da
Id.

Dr. Terrini’'s examination found that Dreesmaas “alert, oriented, and cooperative,” and
that Dreesman was “a reliable historialil’ Dreesman’s speech and thought content were norm
Id. With regard to intellectual functioning, DFerrini found that Dreesman “appeared to be
functioning in the high averagange,” although Dreesman exhéd some reduced memory. AR
376. Dr. Terrini diagnosed Dreesman with patigorder without agoraphobia and depressive
disorder not otherwise specifidd. Dr. Terrini assigned Dreesman a Global Assessment of

Functioning (“GAF”) score of 53d.
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Dr. Terrini concluded thddreesman was capable of performing simple and repetitive
tasks, but would likely have difficyitwith difficult or complex taskdd. Dr. Terrini further found
that Dreesman “would likely be able to accestructions from supervisors and interact
appropriately with coworkers and the public thalugh he would likely “have some impairment in
his ability to perform work actities on a consistent basis withesgal or additional instruction.”
AR 377. Dr. Terrini felt that Dreesman would &lele to “maintain rgular attendance in a
workplace,” but that Dreesman would be “moderatelyaired in his ability to complete a normal
workday or workweek without inteuptions,” and that he would be “moderately impaired in his
ability to deal with the stress emmtered in [a] competitive workplacdd.

4. Duke Fisher, M.D. (Treating Psychiatrist)

On May 25, 2011, Dreesman received a psychiatratuation from a nurse practitioner.
AR 419. Dreesman reported that he was havieguent migraines, anxiety attacks, and
depressionld. Dreesman confirmed that he had not recer@ahseling and that he had not visiteq
a neurologist in over a year. AR 9-420. The nurse practitioner strongly encouraged Dreesmar
consider non-pharmacological ways of managing patshnoted that Dreesman elected to discus
his medications with his primyacare physician. AR 421. The nursagitioner further noted that
Dreesman stated that he wanteghursue permanent disabiliR 422.

Although Dr. Duke Fisher, Dreesman’s treating psychiatrist, signed Dreesman’s initial
psychiatric evaluation form on June 1, 20itll,, there is no evidence that Dr. Fisher actually
treated Dreesman prior to June 13, 2011, AR 423. On June 13, 2011, Dr. Fisher noted that
Dreesman had elected to discuss his medications with his primary care phydidanFisher
encouraged Dreesman to find non-phacoiogical ways to manage pald. Dreesman did not

return to see Dr. Fisher. AR 29.

B. The ALJ’s Decision to Discount Portims of the Opinions of Drs. Prodromou
and Terrini

The ALJ concluded that some portions of the medical opinions of Drs. Prodromou and

Terrini were entitled to “reduced probative weighécause they were not consistent with eviden¢

in the “objective medical record.” AR 30-31. Sgexllly, the ALJ concludd that the “objective
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medical record is largely devoid of objective signs” to support Dr. Prodromou’s opinion that
Dreesman’s anxiety and depressiggre so disabling that Dreesmaas incapable of performing
even low stress work. AR 30. The ALJ reasoned Breesman’s failure to “seek psychiatric
treatment and [the] generally normal findirmfgDreesman’s] consultative examination by a
mental health professional” further undémed Dr. Prodromou’s conclusions regarding
Dreesman’s depression and anxiddly.

As to Dr. Terrini’'s medical opinion, th&LJ found that the “limitations regarding
[Dreesman’s] ability to work whout special supervision, complete a workday or workweek, anc
deal with workplace stress [are] inconsistent i objective signs seen during the consultative
exam, which were largely normal except for sateereased memory.” AR 31. The ALJ did accof
substantial probative weight to Dr. Terrini’s “litations regarding [Dreesman’s] ability to perform
detailed work . . . because they are consistéhttive objective findings that the claimant has son
decreased memoryld.

Dreesman challenges the ALJ’s decision szdunt these medicapinions, arguing that
there were “objective signs” of anxiety and degmion in the medicaleerd in the form of
Dreesman’s reported symptoms of depressiahaauxiety. Pl. MSJ at 17-18. In making this
argument, Dreesman appears to suggest that the Aled gjttored Dreesman’s reports of these
symptoms or concluded that Dreesman’s sgdbrts did not constitutéobjective” medical
evidence.

Dreesman misreads the ALJ’s opinion, which nowlsiggests thahe ALJ ignored or
rejected Dreesman’s reported psychiatric symstorhe ALJ acknowledged that Dreesman suffg
from “migraines . . . panic and anxiety disordathout agoraphobia, and pleessive disorder.” AR
24. Further, in discussing the medical evidetite ALJ repeatedly referred to Dreesman’s
reported symptoms of depression and anxeee, e.g. AR 28 (“[Dreesman continued to complain
to his primary care physician that his medicatiwese ineffective at controlling his psychiatric
symptoms in January 2011 . . . ig; (at the examination by Di.errini, “[Dreesman] gave

subjective complaints of depressiamd anxiety . . . .”). Thus, thers no basis for concluding that
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the ALJ overlooked Dreesman’s reported psycluaymptoms. Rather, the ALJ found that other
objective medical evidence in the record—namely, Dreesman'’s failure to seek counseling or
follow-up psychiatric care in spite of his persmteomplaints regarding depression and anxiety,
and the largely normal findings from Dr. Terisconsultative exam—undermined Dreesman’s
reports concerning theeverityof his symptoms and supporte@tALJ’s conclusion that Dreesman
was not severely impaired as a resiilhis psychiatric symptoms. AR 29-30.

Although ALJs are required to accord substantial weight to the opinions of treating
physicians, an ALJ may discounttbpinion of a treating physician as long as the ALJ gives
“specific and legitimate reasons” for doing so thiag supported by substantial evidence in the
record.Bray, 554 F.3d at 1228atson v. Comm’r of Soc. Sec. Adm&hn9 F.3d 1190, 1195 (9th
Cir. 2004). This standard was met here. Wipeet to Dr. Prodromou, the ALJ specifically and
legitimately identified Dreesman’s failure to pue counseling or follow-up psychiatric care and
the largely normal findings from Dr. Terrini’s msultative exam as reass for discounting Dr.
Prodromou’s opinion that Dreesman’s anxietd depression rendered him incapable of
performing even low stress work. AR 30. The Aighilarly cited Dreesman’s normal performancg

on his consultative psychiatric exas a specific and legitimate reasor rejecting portions of Dr.

Terrini’s report that were iransistent with that performancglthough Dreesman clearly disagrees

with the ALJ’s decision to discount this opiniemidence, Dreesman has not shown that the ALJ
decision was not supported by substantial eviden that it resulted from legal erfor.

C. The ALJ’'s Credibility Determination

The ALJ also determined that Dreesmaas not fully credible. AR 29. Although the ALJ
ultimately concluded that Dreesman’s “medically determinable ailments could reasonably be
expected to cause [Dreesman’s] alleged symptbthe ALJ found that Dreesman’s statements
“concerning the intensity, persistence, and limiting effects” ®slimptoms were not credibld.

As a basis for this credibility finding, the Alnoted that although Dreesman reported that his

2 Later in his Motion for Sumary Judgment, Dreesman argueaiaghat the ALJ improperly
discounted Dr. Prodromou’s opam. Pl. MSJ at 21-22. Thisgument is duplicative of the
argument addressed in the above sectiod tlhe Court will not address it further.
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migraines were sometimes so severe that Drapsmtertained suicidal thoughts, Dreesman failg|
to pursue neurological treatment in spifea recommendation that he do kb.The ALJ further
noted that Dreesman had not souginseling or psyuatric treatment for his depression and
anxiety, and that Dreesman had rejected sstgges that he expte alternative, non-
pharmacological means of dealing with hiiety and depression. AR 29-30. Finally, the ALJ
cited the “mostly normal” results of Dr. Terrink®nsultative exam, which was the only detailed
psychiatric evaluation of Dreesman conducted by aahéetlth specialist, as another factor that
undermined Dreesman'’s credibility with respedtt® severity and disabling nature of Dreesman
medical impairmentdd.

Dreesman challenges the AL&edibility finding on two gounds. First, Dreesman claims
that the record evidence does not supp@t&hJ’s finding that Dreesman failed to seek
recommended follow-up care from a neurologischiatrist, or courgdor. Pl. MSJ at 19-20.
Second, Dreesman contends that a disability claisélure to seek treatment is not a basis for
an adverse credibility findindd. at 20-21. Neither contention is correct.

Initially, the ALJ did not misconstrue the recanddetermining that Dreesman had failed t(
seek recommended follow-up care for both his mrggs and his psychiatric symptoms. Contrary
to Dreesman’s assertion, the January 14, 201thiezd notes of Dreesman’s neurologist, Dr.
Hess, clearly state: “The patiemill return to the Neurology Clinicn about three months at which
time we could consider alternadiypreventative strategies.” AR 270. In spite of this, Dreesman d
not return to see Dr. Hess. AR 2&e als®AR 420 (Dreesman acknowledging that as of May 25,
2011, he had not seen a neurologist in over a yie&Bwise, the record clearly shows that Dr.
Fisher, the psychiatrist who treated Dreesmadune 13, 2011, recommended that Dreesman fi
“non-pharmacological ways to manage pain,” but that Dreesman did not follow up on this
suggestion. AR 423. Finally, although Dreesman &auraged on several occasions to begin
counseling to help manage his psychiatrimptoms, AR 254, 413, there is no evidence that
Dreesman ever established treatment with a coungeloordAR 419 (Dreesman acknowledging

on May 25, 2011 that he had not seen a therapist years). Accordinglysubstantial evidence in
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the record supports the ALJ'adtual finding that Dreesman did not seek recommended treatme
for his migraines, depression, and anxiety.

Furthermore, Dreesman is incorrect in assettiad a disability claimant’s failure to seek
treatment or follow a prescribed course of imeent cannot be the basis for a finding that the
claimant is not fully credible. Insad, Ninth Circuit “case law isedr that if a claimant complains
about disabling pain but fails teek treatment, or fails to folloprescribed treatment, for the pain
an ALJ may use such failure as a basis for figdhe complaint unjustified or exaggeratedrh
v. Astrue 495 F.3d 625, 638 (9th Cir. 2008ge also Burch v. Barnhart00 F.3d 676, 681 (9th
Cir. 2005) (“The ALJ is permitted to consider lamfktreatment in his crelllity determination.”);
Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989) (same). Tdgic behind relying on a failure to
seek treatment for pain as a Isa@ir concluding that a disabiliglaimant’s reports of disabling
pain are not fully credible ihat seeking relief from pain &“normal reaction,” and because
“modern medicine is often succegsih providing some relief.Orn, 495 F.3d at 638. This logic
applies to depression and anxiety as well: a nohuaalan reaction is to seek relief from these
conditions, and modern medicinan often provide some religfccord Molina v. Astrue674 F.3d
1104, 1113 (9th Cir. 2012) (“[T]o the extent the Amplicitly considered [the claimant’s] failure
to follow Wheelwright's advice that she seekineeling [for anxiety symptoms], the ALJ did not
err. We have long held that, in assessingaar@nt’s credibility, the ALJ may properly rely on
unexplained or inadequately explained failure to sestment or to follow a prescribed course of
treatment.” (internal quotation marks omitted)hus, the ALJ did not err in basing her adverse
credibility finding on Dreesman’s failure to follorecommended treatments for his migraines,
depression, and anxiety.

Dreesman’s authorities are notthe contrary. Dreesman relies Mithols v. Califanp556

F.2d 931 (9th Cir. 1977), aridiguyen v. Chaterl00 F.3d 1462 (9th Cir. 1996), but neither case i$

on point.Nicholsconcerns the standard that applies wae®LJ concludes that a disability
claimant’s “willful” refusal of treatment preaties a finding of disability. 556 F.2d at 933. This

standard is inapplicable here, as the ALJ diddeaty disability benefits based on a willful refusal

14
Case No.: 13-CV-02009-LHK
ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT; GRANTING DEFENDANT'S
CROSS-MOTION FOR SUMMARY JUDGMENT

nts

D




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

of treatmentNguyen in turn, holds that a claimant’s dglen seeking treatment for depression is
not a basis for rejecting@hysician’sdiagnosis of depression. 100 F.3d at 146guyensays

nothing about whether a claimant’s failure tbdow a recommended course of treatment for

=r

depression is a factor that can adversely impactigamant’s credibility concerning the severity o
his psychiatric symptoms.

In sum, the Court concludes both that sultsdhevidence supportbe ALJ’s finding that
Dreesman failed to follow recommended treatmémtéis migraines, depssion, and anxiety and
that the ALJ did not commit legal error in comdilg that Dreesman’s failure to follow his doctors’
treatment recommendations undermined the crdéglibil Dreesman’s testimony about the severit)
of his symptoms.

D. The ALJ’s Consideration of the Sde Effects of Dreesman’s Medications

Dreesman next contends that the ALJ iogarly disregarded evidence that Dreesman’s
medications were causing disiagl side effects. Pl. MSJ @8R-23. However, contrary to
Dreesman’s assertion, the ALJ’s opinirepeatedly referenced sieliéects that were likely caused
by Dreesman’s many medications. For instance Ath) noted that the psychiatric evaluation
conducted on May 25, 2011 found that Dreesmamsrierous pain medications were likely
contributing to [Dreesman’s] leged memory problems.” AR 29. The ALJ further observed that
“even though Dr. Fisher reported that [Dreesmamigjraine medications we contributing to his
symptomatology, [Dreesman’s] treating physicéad not reduce [Dreesman’s] medication
dosages.1d. The ALJ subsequently noted thatd@sman reported that he experienced
“lightheadedness” from his hypertsan medications, but that “thiesolved when his dosage leve
was modified.” AR 30. Moreover, the ALJkawowledged that Dreesman reported “decreased
memory[] and decreased concentration.” AR 27.

Although Dreesman points to places in the rewanédre these side effects were described
in slightly different terms—such as whddeeesman spoke of “dizziness” as opposed to
“lightheadedness,” or “fuzzy thinking,” apposed to “decreased memory[] and decreased

concentration,” Pl. MSJ at 22-23—Dreesman doesdwottify any significant and distinct side
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effect that the ALJ failed to addregsccord Howard ex rel. Wolff v. BarnhaB41 F.3d 1006,
1012 (9th Cir. 2003) (“[T]he ALJ is not requireddascuss evidence thatngither significant nor
probative . . ..”). Moreover, Besman does not explain how theske sffects would have altered
the limitations that the ALJ included inRFC finding, wherein the ALJ concluded that
Dreesman was capable of performing only uns#ilvork requiring more than occasional
interaction with othersAR 27. Accordingly, the Court concludésat the ALJ did not err by failing
to adequately address the sefects of Dreesman’s medications.

E. Testimony of Cathy Dreesman

Dreesman argues that the ALJ misconstrued the testimony of Dreesman’s wife, Cathy
Dreesman (“Cathy”). Pl. MSJ at 25-26. The Abdihd that Cathy “testified that [Dreesman] is
mostly independent in performing his activit@sdaily living.” AR 26.The ALJ also based her
finding that Dreesman had only “moderate” difficutmith social functioning, in part, on the fact

that “[Dreesman] has been ablent@aintain a long marriage with his wife and currently lives with

her and their two adult childrenld. Dreesman objects to both of these findings, arguing that the

ALJ ignored Cathy’s testimony concerning the tiediing effects of Dregman’s migraines and
Dreesman’s testimony that he is “always in a foabrh If you talk to my wife, | mean, it's hard to
live with me.” Pl. MSJ at 26 (internal quotation marks omitted).

The Court finds that substantial evidenaports the ALJ’s accounf Cathy’s testimony.
Although Cathy testified that Dreesman’s migraimeere very debilitating when they occurred,
this is not inconsistent with ¢hoverall conclusion that Dreesmignargely independent in the
activities of daily living. Moreoverthe ALJ was entitled to rely dbathy’s express statement that,
except for issues for reduced memory, Dreesmaraidyfself sufficient interms of taking care of
himself.”® AR 98-99. Similarly, the fact that Dreesmastified that he is “alays in a foul mood,”
is not inconsistent with the ALJ’s (objectivdlyie) observation that Dreesman has maintained a

long marriage and currently lives wi@athy and their two adult children.

3 Given that the ALJ included Dreesman’s merrloss as a limitation in the RFC assessment, th
Court finds that the ALJ adequately accourftedCathy’s testimony that Dreesman suffers from
difficulties with memory.
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Dreesman further argues that the ALJ providethaalid rationale for finding that Cathy’s
testimony regarding the severity of Dreesman’s inmpants was entitled to “low weight.” Pl. MSJ
at 27. The ALJ reasoned that “although [Cathy] preskherself as sincereer statements are not
supported by [Dreesman’s] lack of neurological treatment and psychiatric counseling.” AR 30
This is the same rationale that supportedihé's finding that Dreesman himself was not fully
credible, and the Court finds that it ididefor the same reasons. As discussed als»@ supra
Part 11l.C, a failure to pursuecommended treatment is an appropriate basis for an adverse

credibility finding, and once “the ALJ givesmeane reasons for rejecting testimony by one

witness, the ALJ need only poittt those reasons when rejecting similar testimony by a different

witness.”Molina, 674 F.3d at 1114 (citingalentine 574 F.3d at 694). Accordingly, the Court
concludes that the ALJ did not provide amalid reason for discounting Cathy’s lay testimony.

F. Limitations Included in the ALJ’'s Questions to the Vocational Expert

Finally, Dreesman claims that the ALJ eri®dfailing to include all of Dreesman’s claimed
limitations in the hypotheticals the ALJ podedhe vocational expert. Pl. MSJ at 28-29.
Specifically, Dreesman argues that “[the hyptitted question did not include Dr. Terrini’s
opinion [that] Dreesman would have some impairmetis ability to perform work activities on a
consistent basis without special or additional supervisidndt 28. As noted above, however, the
ALJ expressly rejected Dr. Terrini’s opinion regarding Dreesman’s need for additional superv
See supréart I11.B (quoting AR 31). This argumeistthus derivative of Dreesman’s previous
argument that the ALJ ought to have acceptedBwini’s opinion that Dreesman could not work
without additional supervisiomccord Stubbs-Danielson v. Astri89 F.3d 1169, 1175-76 (9th
Cir. 2008) (“In arguing the ALJ’s hypothetical was incomplete, [the claimant] simply restates H
argument that the ALJ's RFC finding did not acat for all her limitations because the ALJ
improperly discounted her testimony and the testinainyedical experts. Adiscussed above, we
conclude the ALJ did not.”).

The Court has already concluded that the Aidinot err by rejeiing the portion of Dr.

Terrini’s opinion that found that Dreesmawoutd not work without additional or special
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supervisionSee suprdart 111.B. It follows that the ALJ di not err by declining to include this
limitation in the questions posed to the vocati@gert, and Dreesman’s argument on this point
fails. See, e.gMagallanes v. Bower881 F.2d 747, 756-57 (9th Cir. 1989) (an ALJ may limit
hypotheticals to restrictions supporteddmpstantial evidencen the record).
V. CONCLUSION

For the foregoing reasons, IT IS ORDERED THAT:

1. Plaintiff's motion for summary judgment is DENIED;

2. Defendant’s cross-motion for summary judgment is GRANTED; and

United States District Judge

3. The Clerk shall close the file.

Dated: Septembel5,2014
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