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*E-Filed: April 4, 2014*

NOT FOR CITATION
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN JOSE DIVISION
RADWARE, LTD; RADWARE, INC., Nos. C13-02021, C13-02024 RMW (HRL)
Plaintiffs, Counteclaim-Defendants, ORDER GRANTING PLAINTIFFS’

V. MOTIONS FOR LEAVE TO AMEND
INFRINGEMENT CONTENTIONS
A10 NETWORKS, INC.,

DefendantCounterclaim-Plaintiff.

RADWARE, LTD.; RADWARE, INC.

Plaintiffs, Counterclaim-Defendants,
V.

F5 NETWORKS, INC.,

Defendant, Counterclaim-Plaintiff.
/

Plaintiffs Radware, Ltd. and Radware, I{mollectively, “Radwar® sue defendants A10
Networks, Inc. (“A10”) and F5 Networks, Inc. (“BYcollectively, “Defendats”) in two separate
but related cases alleging tlizfendants’ products infringe thr&adware patents related to “Loa
Balancing” technology. The related cases are subject to thecssmmenanagement schedule, at

least through claim constructiolRadware served its preliminary infringement contentions (“PI(

in August 2013. Defendants made source coddadl@ifor inspection by October 1, 2013. In mjd

to late December, Radware served its proposeazhded infringement contentions (“AlCs”), whic
amendments are purportedly based entirely onnméition gleaned from Dendants’ productions @

source code. Radware then filed the instamitions for leave to amend on January 28, 2014.
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Defendants oppose the motions. The matters weamdd suitable for determination without ora
argument, and the March 21, 2014, hearing was vac&eeCivil L.R. 7-1(b). Based on the
moving and responding papers, Rad&/s motions are granted.

BACKGROUND

A10’s production of source code on Octobe2@13, consisted of nearly 300 total versior]
of the two alleged infringing product series, eactsim consisting of millions of lines of code.
Radware consistently veewed the available source coderfr October 8 through October 18, ang
again from November 4 through November 1%tid not inspect the soce code during the two-
week period in between. Radwaeguested hard copies of selpottions of the source code in
mid-November, some of which it did not recemmtil December 18. On December 19, Radwar
served A10 with its AICs, which déd: (1) citations to source cqd@2) new citations to document
previously cited; and (3) new doicte of equivalents (DOE) theoriésr four claim elements. The
AICs also eliminated previous assents of infringement of 10 claims.

F5 produced its source code for inspectiorseptember 30, which comprised nearly ning
gigabytes of source code — more than one million lines of code. Radware began its review
source code on October 11. lgvested hard copies on Octoli& which F5 did not produce unt
November 2. On December 23, Radware serveditfbits AICs, which added the same three
categories of information describ@above. The AICs also removeht claims previously allegeq
to have been infringed

LEGAL STANDARD

“Amendment of the Infringement Contentions. . may be made onlyy order of the Court
upon a timely showing of good cause.” Patent L.R. 3-6. The good cause inquiry “considers
whether the moving party was diligent in amending its contentions and then whether the nor
moving party would suffeprejudice if the motion to amend were grantéaer, Inc. v. Tech.
Props. Ltd, No. 08—cv-00882JF (HRL), 2010 WL 3618687, at *3 (N.D. Cal. Sept. 10, 2010)
02 Micro Int'l Ltd. v. Monolithic Power Sys., Inel67 F.3d 1355, 1366-68 (Fed. Cir. 2006)). “T|
burden is on the movant to establish diligenceeratiian on the opposing party to establish lack
diligence.” Karl Storz Endoscopy-America, Inc. v. Stryker Con. C09-00355, 2011 WL
5574807, at *1 (N.D. Cal. Nov. 16, 2011) (quoti@dg Micro, 467 F.3d at 1366). “However, ever
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the movant was arguably not diligent, the coethins discretion to gnt leave to amend.Linex
Techs., Inc. v. Hewlett-Packard Cblo. C13-159 CW, 2013 WL 5955548, at *1 (N.D. Cal. Nov
2013);see also Apple Inc. v. Samsung Electronics Bo. CV 12-00630 LHK, 2012 WL 5632614
(N.D. Cal. Nov. 15, 2012) (grantineave to amend infringemeantentions, even though court
found plaintiff failed to establishillence, because of lack of puéjce to the defendants). “In
considering the party’s diligence, the critical gu@sis whether the party could have discovered
new information earlier had it acted with the requisite diligenéeple 2012 WL 5632618, at *2
(internal quotation marks omitted).

“The rules are designed to require partiesrystallize their theories of the case early in t
litigation and to adhere tthose theories once they haween disclosed . . . LG Electronics Inc. v
Q-Lity Computer Ing.211 F.R.D. 360 (N.D. Cal. 2002) (quotiAgmel Corp. v. Information
Storage Devices, IndNo. C 95-1987 FMS, 1998 WL 775115, at *2 (N.D. Cal. 1998)). Howev
the expectation that a “patentee would have a measse of its infringement theory at the outs
is “unrealistic . . . [where] the patentee may Inate been able to get access to the necessary
information because it is hidden from view (for example, source code).” Peter S. Menell et g
Federal Judicial CentdPatent Case Management Judicial Guité4 (2009). Thus, the good
cause standard of Patent L.R. 3-6 “serves tanbalthe parties’ rights tevelop new information
in discovery along with the need for certaintyegal theories at thstart of the case Apple 2012
WL 5632618, at *2. “Courts typically grant leateeamend infringement contentions after a
patentee has been given the opportutatinspect relevant source code.inex, 2013 WL 5955548
at *2.

DISCUSSION'
Radware asserts that all its proposed amemtsrare based on information gleaned from

Defendants’ productions of source code. Good cauaménd exists because it has been diligel

reviewing the source code andamending its infringement conteoitis based thereon. Moreover

Defendants will not be prejudiced because the Al€se served more than two months prior to
claim construction briefing, and by citing to sourcele and eliminating sevérgaims it previously

contended were infringed, the AICs providefendants with greater specificity.

! Radware’s motions are substaetivindistinguishable, as are ABJnd F5’s oppositions with fe
exceptions. Accordingly, the arguments raibgeach will mostly be discussed together.
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A. Compliance with Patent L.R. 3-1

As an initial matter, the Couwill address the proper context for Defendants’ argument
Radware’s AICs do not comply with Patent L.RL,3~hich constitutes the majority of Defendant
oppositions. The Court agrees with Radware thaighist the appropriateehicle for challenging
the sufficiency of the AICs as a whole. Heres @ourt is only concernealith (1) whether Radwar
acted diligently and (2) whether Defendants willgsejudiced by the amendments themselves 3
compared to the PICs. Thus, the sufficiency of the amendments is only relevant insofar as i
the diligence and/or prejudice ingas of the good cause standard.

F5 does not really fit its insufficiency argunt@mto either prong and generally asserts thg
“Courts have found that one of the factoraylag leave to amend is when the proposed
amendments are still deficientP5 Opp. at 6. However, in support it only cites a single federa]
claims court case, albeit one agpp this district’s Patent Laal Rules, which noted that the
amended claim chart was significantly deficidntt only after having already found that the
plaintiff had not satisfie the good cause standai®ee Canvs. Corp. v. United State87 Fed. Cl.
100, 109 (2012).

A10 asserts that the sufficiency of the Rads¥s AICs goes to the diligence prong of the

good cause analysis. AccordingAO, “[i]t is axiomatic that garty cannot demonstrate diligen¢

when it fails to satisfy the requirement of the latdes,” yet A10 cites no authority for support.
A10 Opp. at 11.

The Court disagrees with the ported axiom and thinkhat, if anythingthe sufficiency of
the amendments is more appropriately addressed thwlprejudice prong of the analysis. Whilg
is possible that amended infringamheontentions could be so patly deficient as to evidence a
lack of diligence (which is not éhcase here), it seems more likedgt AICs might be insufficiently
specific in violation of Patent L.R3-1 despite an earnest effortmifasting the requisite diligence.
In the latter case, noncompliance may nevégsecause the opposingiygorejudice if, for
example, the amendments would render othersaffecient infringementontentions noncompliar
with the Patent Local Rules. Accordingly, to théeex that sufficiency athe AICs is relevant to

this motion at all, it willbe addressed under the pidige prong of the analysis.
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B. Diligence

Defendants assert that Radweuas not diligent in its reviewf source code after it was
made available. A10 points to the fact tRaddware took a two-weekdak from source code
review from October 21 to November 1. Fb5 talsssie with Radware’s eleven-day delay in stari
its review. Moreover, the two and a half toed month period betweaource code production ar]
service of the AICs also ewdces a lack of diligence.

Radware explains that mostthie delay was caused by constraints imposed by the stipy
protective order and was exacerbated by the Defesidaattivity. Pursuant to the stipulated

protective order, Radware could not bring its own computers into the review facility or take s

code outside opposing counsel’s officEhus, in order to conducsitinalysis and prepare the AIC

Radware had to request from Dedants hard copies of the portiasfssource code it wanted to
analyze further. F5 took nearly three weekprtwvide the requested prmits, while A10 was still
producing theirs in piecemeal fagh as late as December 18.

Radware does not expressly addréhe gaps in its source cageiew at each facility, but

presumably it focused on one defendant’s sounde @t a time. In angase, continuous inspection

of source code at both revidacilities during the approximdiesix week period is not a
prerequisite for diligence. Wiew of the massive amounts@jde produced, the limitations
imposed by the stipulated protective order, antebdants’ own failure to promptly produce harg
copies of source code upon regj¢he Court thinks that thine spent at opposing counsel’'s
offices reviewing the source code was reasonableaaghe additional time to prepare and serv
AICs based thereon. Accordingly, the Court findst fRadware exhibited the requisite diligence
amending its infringement contentions, at leastfarsas the amendments were in fact based on
source code production.

1. Source Code Citations

It is undisputed that the citations tousce code were necessarily dependent on the
production of source code. Accordingly, Radevatas diligent in amending its infringement

contentions to include soce code citations.
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2. New Citations to Documents Previously Cited

Defendants assert that Radware cannot have been diligent in adding citations to docy
had in its possession by August 2018hatlatest; to have been dilige Radware would have had
have included the citations in its PICs. Radware explains that any “supplemental analysis b
the same documents relied upon in the PIC®ased on new insights gained by the review of
previously unavailable source code.”

The mere fact of prior possession does not automatically negate a finding of diligence
the Court has no trouble believing thia¢ subsequent productionszfurce code could have, and
this case did, shed new light on informatioevpously possessed. Accordingly, the Court is
convinced that Radware acted at least miningillgent in amending its infringement contention
to include citations to doooents it previously possessed.

3. Doctrine of Equivalents

The parties raise essentially the same argunfentad against a finding of diligence with
respect the newly asserted DOE theories. Defendants argue that because the DOE theorie§
supported by citations to source code, they masbe based on the source code production.
According to Radware, it was its “analysistioé source code in conjuian with [Defendants’]
document production that informed Radware’s Did&ories, which Radware now discloses in g
faith.” Again, the Court finds that Radwanehéited the requisite diligence in amending its
infringement contentions taclude some DOE theories.

C. Prejudice
Defendants’ main argument ajgalble to the prejudice prong tife good cause analysis is

that Radware’s AICs are insuffesit pursuant to Patent L.R. 3-Defendants primarily attack the

sufficiency of the AICs as alwle, not just the proposed ameratits. In doing so, Defendants af

really challenging the sufficiency of the PICs aschnas the AICs, which is not the Court’s conc
on this motion. Here, the Court’s focus is on the amendments themselves. Thus, the relevg
inquiry now is only whether Defendants will be pregad! by the additions of citations to source
code, citations to other documents, and #s=gion of new DOE theories; not whether the

amendments adequately cure ang aththe purported deficiencies thfe PICs. That being said, {

Court does not think that Defendarare prejudiced by the amendments.
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Defendants argue that they are prejudiced by Radware’s citatisoare code because
Radware’s purported pincites merely referenceise pages of code, which is insufficiently
specific per Patent L.R. 3-1. Kever, even assuming that Radevdid not sufficiently pinpoint its
citations, the Court is not conded that Defendants are any woo$ieby having Radware cite to 3
few pages of code in the AICs as compareddoraplete lack of identification of the source of
infringement in the PICs. Thus, Defendantsraoeprejudiced by the citains to source code, at
least not enough to outweigh Radware’s showing of diligence.

Defendants do not contend that they will sufieejudice by Radware’s new citations to
documents previously cited.

Defendants assert that they will be prejudiced by Radware’s addition of boilerplate D(
theories. Although the Court thinksat an amendment to include atises of new theories is an
instance where noncompliance wilte local rules may cause prejudice sufficient to negate goq
cause, that is not the case here. While Defesdague that the DOE theories are insufficiently

broad, they do not articulate how thignslates to prejudice, attte Court does not think that the

d

potential for prejudice here overcomes Radware’s demonstration of diligence in seeking to add tf

theories based on Defendan&tent productions of source code.

The proposed amendments will not cause Defendants prejudice sufficient to outweigh

N

Radware’s showing of diligence. Accordingly, good cause exists, and Radware’s motions fgr lea

to amend its infringement contentions are GRANTED,

IT 1S SO ORDERED.

Dated: April 4, 2014
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C13-02021 RMWNotice will be electronically mailed to:

Adrian James Sawyer sawyer@kexgstaffe.com, murphy@kerrwagstaffe.com
Andrew John Fossum  andréessum@Iw.com, #ocecf@Iw.com
Barrington E Dyer Bdy&@ mwe.com, mortiz@mwe.com

David Fleming Kowalski david.kowalski@Ilw.com

Dean Geoffrey Dunlavey dean.dunlavey@Iw.com, #ocecf@Iw.com
Dominik B. Slusarczyk dslusarczyk@irell.com

Elliot Brown ebrown@irell.com

Eric William Hagen ehagen@mwe.com

Fabio Elia Marino  fmano@mwe.com, mortiz@mwe.com

Gavin Kenneth Snyder gsnyder@irell.com

Gunnar Bjorn Gundersen , IV gunnar.gundersen@Iw.com, #ocecf@Ilw.com
Guy Ruttenberg guy@ruttenbergil.com, joseph@ruttenbergiplaw.com

Hong Annita Zhong hzhong@irell.coomcentee@irell.com, ewong@irell.com,
kschmidt@irell.com

James Matthew Wagstaffe  wagstaffe @kagstaffe.com, milla@kerrwagstaffe.com

Judith S.H. Hom jhom@mwe.com, aha@mwe.com, czhu@mwe.com, mortiz@mwe.com,
rluo@mwe.com

Mark A. Flagel mark.flgel@Iw.com, lauren.rosen@Iw.com

Morgan Chu  mchu@irell.com

Nitin Gambhir  ngambhir@mwe.comdenham@mwe.com, mortiz@mwe.com
Ryan Alexander Ward  rward@irell.com

Teri H.P. Nguyen thpnguyen@mwem, czhu@mwe.com, mortiz@mwe.com,
smeyer@mwe.com

Terrence Patrick McMahon  tmcmahon@mwe.com, hanna@mwe.com, Irperez@mwe.com

Counsel are responsible for distributing copiesf this document to co-counsel who have not
registered for e-filing under the court's CM/ECF program.
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C13-02024 RMWNotice will be electronically mailed to:

A. Marisa Chun mchun@mwe.com, ahanna@mwe.com

Antoine M McNamara amcnamara@perkinscoie.com, dsmith@perkinscoie.com
Barrington E Dyer Bdy& mwe.com, mortiz@mwe.com

Christopher Kao  ckao@perkinscoie.com, dgg&@ perkinscoie.com, mheap@perkinscoie.cq
Eric William Hagen ehagen@mwe.com

Fabio Elia Marino  fmano@mwe.com, mortiz@mwe.com

Judith S.H. Hom jhom@mwe.com, aha@mwe.com, czhu@mwe.com, mortiz@mwe.com,
rluo@mwe.com

Laura Kieran Kieckhefer kkieckhefer@mwe.com

Nathaniel Eli Durrance  NDurrance@pedcoie.com, docketSEA@perkinscoie.com,
dsmith@perkinscoie.com

Nitin Gambhir  ngambhir@mwe.comdenham@mwe.com, mortiz@mwe.com

Ramsey M. Al-Salam  ralsalam@kinscoie.com, lthomas@perkinscoie.com,
nreynolds@perkinscoie.com

Ryan James McBrayer rmcbrayer@perkinscoie.com, dockets@perkinscoie.com,
nreynolds@perkinscoie.com

Sruli Yellin  syellin@mwe.com, ahanna@mwe.com

Teri H.P. Nguyen thpnguyen@mwem, czhu@mwe.com, mortiz@mwe.com,
smeyer@mwe.com

Terrence Patrick McMahon  tmcmahon@mwe.com, hanna@mwe.com, Irperez@mwe.com

Counsel are responsible for distributing copiesf this document to co-counsel who have not
registered for e-filing under the court's CM/ECF program.
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