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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

RADWARE, LTD.; RADWARE, INC.,
Plaintiffs, CounterclairDefendants,
V.
A10 NETWORKS, INC.,

Defendant, CounterclaiRlaintiff.

RADWARE, LTD.; RADWARE, INC.,
Plaintiffs, CounterclainDefendants,
V.
F5 NETWORKS, INC.,

Defendant, CounterclaiRlaintiff.

Case Nos. €1302021, C13-02024 RMW
(related)

ORDER GRANTING -IN-PART AND
DENYING -IN-PART DEFENDANTS’
MOTIONS FOR SUMMARY JUDGMENT

Defendats A10 Networks, Inc. (*A10”) and F5 Networks, Inc. (“F5”) (collectively

“defendants”) bring motions for Summary Judgment of Invalidity, Dkt. No®, 188 Summary

Judgment of Noninfringement, Dkt. No. 18¥10), CaseNo. 13-2024, Dkt. No. 91 (F5), against

plaintiffs Radware, Inc. and Radware Ltd. (collectively “Radwared).the reasons explained

L All docket numbersefer to Case N@3-cv-2021 unless otherwise noted.
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below, the court DENIES the Motion for Summary Judgment of InvaliG@BANTSIN-PART
andDENIES-IN-PART A10’s Motion for Summary Judgment of Noninfringemamt| GRANTS
IN-PART and DENIESN-PART F5’s Motion for Summary Judgment of Noninfringement.

. BACKGROUND

Radwarebrings this patent infringement action against its competitors A10 aradléding
infringementof claims 1, 26-9, 13 and 14 of U.S. Patent No. 6,665,702 (702 Patent); claims 1
9-19, and 21-32 of U.S. Patent No. 8,266,319 ('319 Patent); and claims 1-4, 6-12, 14, and 15
Patent No. 8,484,374 ('374 Patent) (collectivelyeassipatents). All three patents are entitled
“Load Balancing” and relate to the “management of networks that have mutiipleations to the
Internetthrough multipleinternet Service Providers (ISPs).” ‘702 col.15 1.53-56. The 319 Pate
is a division of the '702 Patent and the '374 Patent is a continuation of the '319 Patent. The "7
and '319 Patents have the same specification (other than some formattingegrend the '374
Patent sharehatsame specification other than the “Summary” section.

The technology at issuelages to link load balancing in a mdltomed environment. A
“multi-homed” network is a network with multiple connections toltiternet '702 col.15 11.53-56.
“Link load balancing” is a process for allocating network communicationssattiese connections

The asserted patents relate to techniques and systems for selecting a speificrmothe
multi-homed network to thimternetand from the Internento the multthomed network. The
claimed inventions describe both “outbound” and “inbound” lirddlbalancing. The claims of the
702 Patent and claims 24-28 of the '319 Patent are directed to outbound link load balancing.
Claims 123 and 29-32 of the '31Ratentandall claims of the '374 Patent are generally directed t
inbound link load balancing. The court explains outbound link load balancing in detail; inboun
load balancing is essentially the reverse.

The patents claim link load balancing as both a method and system. Represelsemivie C

of the '702 patent describes a method for outbound link load balancing:

1. A method for managing a computer network connected to the Intieroegh a
plurality of routes, comprising the steps of:

receiving a request from a client within a client computer network directed to a
remote server computernthin a second computer network;

ORDERRE SUMMARY
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looking up a table entry within a proximity table indexed by an address related
to the remote server computtre tables entries of the proximity table

containing ratings for a plurality of routes between the client computer network
and the second computer network; and

selecting one of the plurality of routes through which to route the client
request, based on the ratings within the table entry looked up in the proximity
tables,

wherein the plurality of routes assign resfive IP addresses to thengputer
network, and wherein the method further comprises the step of setting the

source IP address of the client request corresponding to the selected route on
the client side.

In outbound link load balancingn example of wikh is depicted in Figure 3B of the
asserted patents, client 105 is situated within a fhalied environment and is connected to the
Internet 110 through three ISPs 115, 120, and 125. '702 col.15 11.61-64. In this example, eacl
provides a single route 1, 2, or 3, to theernetthrough routers 130, 135, and 140, respectivdly.
col.15 1.64-col.16 |.1. Each router has its own IP address range, 20.x.x.x, 30.x.x.x, and,40.x.x
respectivelyld. col.16 I1.4-6.

Client 105 has an IP address of 10.1.1.1 and seeks to connect to remote server 150, W
IP address of 192.115.90.1. When the client 105 connects to remote server 150 over the Inte
content router 145 sends three “polling requests” to server 150 through each of theutierseand

ISPs Id. col.16 11.21014. “When sending the polling requests, content router 145 assigns respe

ISF

X

vith ¢

rnet,

Ctive

network addresses 20.1.1.1, 30.1.1.1 and 40.1.1.1 to client 105. Thus three polling requests are s

one from each of the sources 20.1.1.1, 30.1.1.1 and 40.1.1.1 to destination 192.118.201116
11.10-14.

The server 150 replies to each of the three polling requests, which are retuonegti the
ISPs. The polling results are then translated by content router 145 into a ragagHaouteld.
col.16 11.26-28. In this example, the polling replies are “measured for latency and nurhboesgf
but the patents also disclose other measureable parantttecs.16 11.18-20.

The number of hops refers to the number of networking elements between the source
destination along a particular connection. Dkt. No. 15B€gs Dep9.at 95:23-96:4Latency is a
measure of the time it takes for a communication over the network to travebf@oint to
anotherld. at65:9-12. Another measurementdss “time to live” or “TTL,” which is the number
of hops a packet is allowed to travel before expiring.

ORDERRE SUMMARY JUDGMENT
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Based on the polling results, the content router selects one of the three rocoesiéating

the client 105 with the server 150. '702 col.16 11.18-20.The polling results are stored in a fjyroxi

table” 155, shown in Figure 3D. The polling results are saved so that “when a new clientil60
IP address 10.2.2.2 on the private network attempts to connect to a server 165 witkd® addr
192.115.90.2, through a content router 145, content router 145 determines from proximity tab
that the best router to use is router 138. col.16 11.28-34.

Another aspect of the invention ensures that when the content router sends thegclest |
out to the remote server, it also sets the client IP address to correspond toitizergprchosen.
For example, if the best route, as determined by the polling requests andidg}etie content
router is “2”, the content router will send the request from the client through i@d%end ISP 120,
and sets the client IP address to 30.1.1.1, so that when the remote server replidet the ¢
information returns through the same roldiecol.16 11.40-46.

The court held Markmanhearingon April 8, 2014 and issued its Claim Construction Org
on April 18, 2014. Dkt. No. 185. Having held a hearing on May 2, 20&4cdurt addresses the
defendants’ various Motions for Summary Judgment.

[I. LEGAL STANDARD

Summary judgment is proper where the pleadings, discovery, and affidavits dateothstr
there is “no genuine issue as to any material fact and that the moving pattiled ¢ judgment as
a matter of law.” Fed. R. Civ. P. 56(cge alsdcCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
At the summary judgment stage, the Court “does not assess credibility or Weighidence, but
simply determines whether there is a genuine factual issue for iH@lse v. BeJl547 U.S. 518,
559-60 (2006). Material facts are those which may affect the rogtod the caséAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine if therg
sufficient evidence for a reasonable jury to return a verdict for the nonmoviygldar

[ll. INVALIDITY

A10 and F5 make severalvalidity arguments based on 35 U.S.C. § H&xDkt. No. 139.

Following the Claim Construction Order, Dkt. No. 185, A10 and F5 withdrew invalidity argamg

related to at (1) the terms “ISP links,” “one or more criteria,” “one load balanategan,” and

ORDERRE SU RY
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“weighed function of at least one of,” and (2) the term “the IP address for thevdikim the
private network.” Dkt. No. 187. The court addresses the remaining arguments.

A. Improper Mixing of Statutory Classes

1. LegalFramework

A single claim thatovers both an apparatus and a method of use is invalid under 35 U|

8 112;IPXL Holdings, LLC v. Amazon.com, Ind30 F.3d 1377 (Fed. Cir. 2005). “[fh a claim is
not sufficiently precise to provide competitors with an accurate deteranratthe'metes and
bounds’ of protection involved and is ambiguous and properly rejected under section 112, pa
2.7 1d. at 1384 (citation and quotation omitted).

The claim invalidated itPXL read:

25. Thesystem of claim #ncluding an input means] whan the

predicted transaction information comprises both a transaction type and
transaction parameters associated with that transaction typenearser

uses the input means either change the predicted transaction information
or accept the displayethnsaction type and transaction parameters.

Id. (emphasis and bracketsapinion). The Federal Circuit found the claim invalid becaiises “

unclear whether infringement of claim 25 occurs when one creates a systenotisatlad user to
change the prected transaction information or accept the displayed transaction, or whether
infringement occurs when the user actually uses the input means to changedramgaatnation

or uses the input means to accept a displayed transadtion.

2. Claims 8-14 of the '702 Patent; claims 1-12, 24-25, and 29-32 of the '319
Patent; claim 8 of the '374 Patent

Defendants argue that claimsl8 of the '702 patent; claims 1-12, 24-25, and 29-32 of thg
'319 patent; and claim 8 of the '374 patent are invalid becauseldiey both an apparatus atic

method steps of using tla@paratusEach of the claims is identified as a system claim in the

preamble butthe body of each clainincludes language like “receiving”, “selecting”, “looking up’

“assign”, and “sets”. For eemple, claim 8 of the '702 patent reads:

8. A network managemenystemfor managing a computer network connected to
the Internethrough a plurality of routes, comprising:

a network controllereceiving a client request from within a client computer
netwak directed to a remote server computer, within a second computer

ORDERRE SUMMARY
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network andselectingone of a plurality of routes through which to route the
client request; and

a data managémoking up a table entry within a proximity table indexed by
an address related to the remote server computer, the tables entries of the
proximity table containing ratings for a plurality of routes, between tkatcli
computer network and the second computer network and wherein said
network controlleselectsone of the plurality of routes based on the ratings
within the table entry looked up in the proximity tables,

wherein the plurality of routesssignrespective IP addresses to the computer
network, and wherein said network controbetsthe source IP address of the
client request corresponding to the selected route on the client side.

'702, claim 8 (emphasis added).

The use of functional languagegenerally the gerund form of a vergloes not
automatically convert the claims into method claiBee, e.g., Apple, Inc. v. Samsung Elecs. Co.
Ltd., 876 F. Supp. 2d 1141, 1150-1151 (N.D. Cal. 2012). The cktimssue herdo not call out
affirmative steps that must be taken to infringe, d®XL. IPXL, 430 F.3d at 1384 (system claim
included limitation that “the user uses theuhmeans”)Infringement of claim 8 (and the other
system claims at issue) occurs when “one creates a system that allows fteepesérrm the
claimed functions].’ld.

Defendants point tRembrandt Data Technologies, LP v. AOL, |.b&1 F.3d 1331 (Fed.
Cir. 2011) in arguing that a gerund can be interpreted as an affirmative method Rembirandt

the claim recited:

3. A datatransmittingdevicefor transmitting signals corresponding to an
incoming stream of bits, comprising:

first buffer meangor partitioning said stream into frames of unequal
number of bits and for separating the bits of each frame into a first group
and a second group of bits;

fractional encoding mearfiar receiving the first group of bits of each
frame and performing fractionahcoding to generate a group of
fractionally encoded bits;

second buffer means for combining said second group of bits with said
group of fractionally encoded bits to form frames of equal number of bits;
trellis encoding mearter trellis encoding the fraes from said second
buffer means; and

transmittingthe trellis encoded frames.

ORDERRE SU RY
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Id. at 1339(emphasis added]he Federal Circuit found that the final limitation, “transmitting the
trellis encoded frames,” was a method step and invalidated the claiml Bixdes reasoningld.

Rembrandts distinguishable because the “transmitting” limitation was claimed as an
affirmative step, rather than as a function that the systemcomponenthereofcould perform. For
instance, claim 8&f the '702 Patentecites ‘a network controllereceiving a client request from
within a client computer network directed to a remote server computer, withtordssomputer
network andselectingone of a plurality of routes through which to route the client request.” Thi
in contrast to the '702 patent’s method claims, which do not link the “receiving”, “looking ngh”,
“selecting” steps to any componeS8ee e.g, '702 Patent claim 1. Because the functions of
“receiving” and “selecting” are linked to the “network contrdlleomponenin the system claim, it
is clear that the claim is describing the functionality of the “network cbatt rather than
affirmatively calling out steps for the “network contes! to carry out.See also Eolas Techs., Inc.
v. Adobe Sys., Ind10 F.Supp. 2d 795, 812 (E.D. Tex. 2011) (citiMgcroprocessor Enhancemen
Corp. v. Tex. Instruments In&20 F.3d 1367, 1374-75 (Fed. Cir. 2008)) is well-established that
for a limitation to introduc@ method step, the limitation must requireactor ‘actual use’ of
something instead of merelgquiring or setting forth a particular capabilidy.”

Although each party argues thtC Corp. v. IPCom GmbH & Co., K667 F.3d 1270

(Fed. Cir. 2012)supports their interpretation of the clairild;C does not add to the analysis of the

claims undeRembrandandIPXL. HTC dealt witha somewhatinique “mobile station” device
claim where the preamble included a detailed description of the functionahityepfarate
“network” within which the mobile stain was usedd. at 1274. Thee theFederal Circuiteturned
to the inquiryfirst identified inRembrandtwhether one of ordinary skill would understand when
infringement occurdd. at 1277 (citingPXL, 430 F.3d at 1384). Again, the claims at issuéis
case recite a device or system with various components that perform spfeiciigons. There is no
confusion over when infringement occurs: “when one makes, uses, offers to self tireselaimed
apparatus: the [network controllerlff. at 1277.

Defendants next argue that because the claims do not include modifiefstikeceiving”

or “capable ofreceiving” or ‘tonfigured toreceive,” they must recite method steps. The Federd

ORDERRE SU RY
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Circuit has not adopted a strict test for separating functional languagenipmoper methodtep
language. The Federal Circuit has found that claims including a gerund wittyauiodifiers are
functional limitations SeeMicroprocessor Enhancement Corp. v. Texas Instruments52@.F.3d
1367 (Fed. Cir. 2008kee also CSB-Systlhninc. v. SAP Am., Inc864 F. Supp. 2d 335, 351 (E.D
Pa. 2012) (The mere fact that the claims failed to use the termindlcgyable dfor ‘intended to’

prior to the active terms does not amount to a fatal flaw comparable to Rexniorandt.). For

example, ilMicroprocessor Enhancemerhe court found that the following claim was not invalidl:

7. A pipelined processor for executing instructions comprising:

a conditional execution decision logic pipeline stage, a[t] least one
instruction execution pipeline stage prior to said conditional execution
decision logic pipeline stage;

at least one condition code;

said instructions including branch instructions and non-branch instructions
and including opcodes specifying operations, operand specifiers
specifying operands, and conditional execution specifiers;

the conditional execution decision logic pipeline stage, when specified
by the conditional execution specifier, determining the enablerite
using the boolean algebraic evaluation;

writing means for writing said nelaranch instruction results to a
destination specified by the operand specifiers and writing to the condition
code when specified, if enableite is true; and

said writing means further for discarding or not writing the non-branch
instruction results and discarding or not writing the condition code, if
enablewrite is false.

Id. at 1371-72 (emphasis added). The bolded portion of the apparatus claim includes function
limitations and uss the term “determining” in camist to “for determining,” “capable of
determining,” or “configured to determine,” etc. Nonetheless, the court agpliedthePXL and
Rembrandmethodology, emphasizinbatthe claims place the public on notice of when

infringement occurs:

[C]laim 7 dbes not cover both an apparatus and a method of use of that
apparatus. As this court recently stated, apparatus claims are not
necessarily indefinite for using functional language . . . . Indeed,
functional language in a meaphkis{function format is exptitly

authorized by statute. . . . Functional language may also be employed to
limit the claims without using the meaphis-function format. . . .

ORDERRE SUMMARY JUDGMENT
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Moreover, where the claim uses functional language but recites
insufficient structure, § 112, 6 may apdbspite the lack of “means for”
language. . . . Notwithstanding these permissible instances, the use of
functional language in a claim may “fail ‘to provide a cleat indication

of the scope of subject matter embraced by the claim’ and thus can be
indefinite.” . . . .Claim 7 of the593 patent, however, is clearly limited to
a pipelined processor possessing the recited structuieapat!eof
performing the recited functions, and is thus not indefinite ukithél
Holdings.

Id. at 1375 (citations eftised). Again, the court finds that there is no confusion over when
infringement of the system or device claims occurs: when one makes, uses, offiéretcsks the
claimed apparatus capable of performing the claimed funclan$iTC, 667 F.3cat1277.
Therefore, the claims are not invalid under § 112.

B. Lack of Written Description and Indefiniteness’

1. LegalFramework

A patent’s written description mustléarly allow persons of ordinary skill in the art to
recognize that [the inventor] inventedhat is claimed.VasCath Inc. v. Mahurkar935 F.2d 1555,
1562-63 (Fed. Cir. 1991)[T] he test for sufficiency is whether the disclosure of the application
relied upon reasonably conveys to those skilled in the art that the inventor had posselsion of
claimed subject matter as of the filing dat#&riad Pharm., Inc. v. Eli Lilly & Cq.598 F.3d 1336,
1351 (Fed. Cir. 2010) (en banc). The adequacy of the written description is a questiariahf fact

A patent claim is indefinite ifits claims, read in light of the specification delinegthe
patent, and the prosecution history, fail to inform, with reasonable certhiosg skilled in the art
about the scope of the inventidbiNautilus, Inc. v. Biosig Instruments, Inblo. 13-369, 572 U.S. —
(2014) (Slip Op. at 1).

2. “the plurality of routes assign respective IP addresses to the computer
network”

The phrase “the plurality of routes assign respective IP address taripateo network”
appears in claims 1 and 8 of the '702 Patent. Defendants @rgithe specification does not teac
one of ordinary skill in the art how a “route” can assign an IP address. Inste&®, and router

assigns an IP address. Although the defendants did not request construction rof thieteourt

2 Defendants combine their arguments that certain claims aériite and lack written description
SeeDkt. No. 139 at 14.

ORDERRE SUMMARY JUDGMENT
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construed theimilar term “®tsketting the source IP address of the client request correspondin
the selected route on the client sidekt. No. 185 at 24. The court explained that one of ordinar
skill in the art would understand the patent to teach that a portion of the route (thed8r r
assigns an IP address to a specific radbéeDkt. No. 156-11 (BPAI transgt4:22-5:23; Dkt. No.
155-3 (Zisapel Depo.) at 191:24-192:12; Dkt. No. P5®eles Depo.) &29:25-330:7.
Defendantsindefinitenessargunent is thathe claims are invalid becaugersons of

ordinary skill in the art have more than one understanding of the phrase “the phfredityes

y to

assign respective IP address&sefendants point to the deposition testimony of the inventors and a

dedaration from a technical expert that ‘@lisagree” as to what the claimnguageneansSeeDkt.
No. 166 at 13-14-However, the artisans explain that ffeents teach one of ordinary skill how
selecting a route is necessarily selecting an IP address and viceSeef3kt. No. 155-4 (Rubin
Decl.) 120 (explaining that one of ordinary skill would look to the specification and see thd ar]
a part of a route, assigns an IP address; further explaining that tHecapeniidentifies routes
based on their IP addresses); Dkt. No. 137-8 (Peles Depo.) at 330:14-25 (explaining that the
network administrator, via an ISP, can assign an IP address); Dkt. N&.(Z&&pel Depo.) at
190:23-191:8 (explaining how an IP address can designate a specific route). Ths fineas
plurality of routes assign respective IP addrésaad “setsgetting the source IP address of the
client request corresponding to the selected route” embody these conceptthianaedsal, but still
readily understandable, language.

Defendants fail to present “clear and convincing evidence” of invalditthe basis of
either indefiniteness or lack ofritten descriptionSee35 U.S.C. 8§ 282Mlicrosoft Corp. v. i4i Ltd.
P'ship, 131 S. Ct. 2238, 2242 (2011).

3. “remote computers”

Claims 3, 15, 29, and 32 of the '31atént (and dependent claim$416-17, and 30) all

recite a step of determining proximities of “remote computers” (plurat)ekample, claim 3

recites:

1. A device for managing a computer network, said device connected to the
Internet through a plurality of routes, wherein the plurality of routes are
assigned with respective IP addresses, comprising:

ORDERRE SUMMARY
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a network controller receiving a DNS resolution query feonemote
computer for adomain name within the computer network . . .

3. The device of claim 1, wherein said network controller further determines
proximities ofremote computersto the computer network via the plurality of
routes and selects one of the plurality of routes based on the proximity
determination.

Defendants argue that the specification only discusses determining ximaifyrof a single
remote computer. This is not persuasive. The patents clearly contemplat@rdetgthe proximity
of more than one computer, or determining the proximity of a group of remote computérais
computers located within treame subnet. For example, ®eent descriledetermining the
proximity of remover server computers using a “subnet IP address” adrtiege computer. ‘319

col.6 1.61 and Fig. 3DA “subnet IP addresstentifiesa group of computers within a network that

have a common subndthe Patent also descrilseconnecting to networksgith one public IP address

and using network address translatidNAT”) to connect to specific computers within the networ
'319 cl. 1, col.7 11.30-37.

At the summary judgmeiearing, defendants made two additional arguments. First,
defendants argued that NAT and subnet proximities were only used with inbound link load
balancing, while the claims at issue here cover outbound link load balancing. Hoviguess BA-
3F show outbound link load balancing, with proximity measurements indexed by subnet addrs
SeeFigure 3D. Defendants’ second argument was that there is no disclosure ohegngximity
of an “unrelated remote computer” to select a rdtiis.true thatle patents do not teach how the
proximity of an unrelated remote computer could be used to select a rom¢eet client and
remote serveiHowever the claimscannot beead tocover such an embodiment. Defendants
cannotunilaterallyconstrue the term “remote computers” to include “unrelated remote compute
This straw man does not change the conclusiorthlegtatents describe determining the proximity
of multiple remde computerssuch a8 acomputer within the same subnet, ande¢f@eclaims of

the 319 Patent are not invalid for lack of written description.

ORDERRE SU RY
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C. Lack of Antecedent Basis

1. LegalFramework

A claim that contains a term which lacks antecedent basis magé#nite ‘where such
[antecedentbasis is not otherwise present by implication or the measingtireasonably
ascertainable.. The common thread in all of these cases is that claims were held indefinite or
where a person of ordinary skill in the art could not determine the bounds of the claiins . . . .
Halliburton Energy Servs., Inc. v. M:LC, 514 F.3d 1244, 1249 (Fed. Cir. 20Q8}ation omitted).
“When the meaning of the claim would reasonably be understood by persons of ordiharyeskil
read in light of the specification, the claim is not subject to invalidity upon degdrtun the
protocol of antecedent basis.Energizer Holdings, Inc. v. Int'l Trade Comm435 F.3d 1366,
1370 (Fed. Cir. 2006)

2. “aremote computer”

Dependent claims 4, 9, 16, 21, and 30 of the 'Jt@m all recite the term “a remote

computer."The claims depend from claims that also recite the term “a remote computer.” For

example, claim 9 depends from claim 1 as follows:

1. A device for managing a computer network, said device connected to the
Internet through a plurality of routes, wherein the plurality of routes are
assigned with respective IP addresses, comprising:

a network controller receiving a DNS resolution query feonemote
computer for a domain name within the computer network . . .

9. The device of claim 1, wherein said network controller selects one of the
plurality of routes on the basis of at least two of the following: a proximisy of
remote computerto the computer network via the plurality of routes . . .

Defendants argue that the lack of antecedent basis for “a remote computer” il claim
renders the claimsdefinite.First, this is not a typical lack of antecedent basismtion Lack of
antecedent basis generally occurs when a claim first refers to an elemenhesiagds'the” or
“said,” with no earlier recitation of the claimed eleme®¢eManual of Patent Examination
Procedure 2173.05(e) (9th ed. Mar. 2014). Here, the claims recite “a rectoatputer” twice.
Defendants are essentially nradcthe same argument addressed abtheclaim as written recites

multiple remote computers, which is not supported by the specification.
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As discussed above, tparase “remote computer” can encompasstiple computers in a
remote server farm or remagabnetwork. In that situation, the network controller would receive
DNS resolution query from a remote computer in the remote network. When deternnoxmgity,
the network controller would send a quenythe remote network, but may actually receive a
response from a different remote computer within the same remote network . HEnpigximity is

not necessarily limited to “a proximity of tlielentical] remote computer One of ordinary skill in

the artwould understand how to determine the proximity of a remote computer within a remote

network, as discussed above with regard to “remote computers” (plural). Detfefalked to

demonstrate that the claims andefinite to one of ordinary skilhithe art.
IV. NONINFRINGEMENT

A. Legal Framework

As the Federal Circuit has noted, summary judgment of noninfringement isstefvo-
analysis. “First, the claims of the patent must be construed to determingcthy. Second, a
determination must be made asatthether the properly construed claims read on the accused
device.”Pitney Bowes, Inc. v. Hewld®ackard Co, 182 F.3d 1298, 1304 (Fed. Cir. 1999) (interng
citation omitted). “[SJummary judgment of nemfringement can only be granted if, after viewing
the alleged facts in the light most favorable to themavant, there is no genuine issue whether |
accused device is encompassed by the clailthisat 1304. “Whether a claim is infringed under thg
doctrine of equivalents may be decided on summary judgment if no reasonable jdrgaeteunine
that the limitation and the element at issue are equivaléeliriski v. Brunswick Corp185 F.3d
1311, 1317 (Fed. Cir. 1999) (citiMmyarner-Jenkinson Co. v. Hilton Davis Chem.,G20 U.S. 17,
39 n. 8 (1997)).

B. Claims Radware No longer Asserts

A10 and F5 argue that they are entitled to summary judgment of noninfringemédint on a
claims that Radware no longer asserts. The court agrees. Radware’s origimgeniment
contentions asserted every claim of the three asserted patahis10 and F5’s declaratory
judgment counterclaims were directed toward every claim as well. Bfetimmung “a

declaratory action is available when the facts as allaegsdket all the circumstances, show that
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there is a substantial controversy, between the parties having adversetéegatanof sufficient
immediacy and reality to warrant the issuance of a declaratory judgifeevolution Eyewear,
Inc. v. Aspex Eyewear, In&56 F.3d 1294, 1297 (Fed. Cir. 2009) (quofitedimmunelnc. v.
Genentech, Inc549 U.S. 118, 127 (2007)

Radware argues that because it removed certain claims from its infringesnéntions,
there is no longer a controversy between the parties. Radware also notes that Itenestbpped
from assertinghe silently withdrawn claims in future patent litigation. Nonetheledgght of the
Federal Circuit’s case law that even saroeenants not to sue do not eliminate declaratory
judgment jurisdiction, the justiciable controversy did not end when Radilandy abandoned
some claims in itinfringement contentiongee, e.gRevolutionEyeweay 556 F.3d at 1297-98.

As the Supreme Court recently affirmed, Radware bears the burden of provimgeinfent,
even with respect to A10 and F5’s declaratodgjment of noninfringement counterclaims.
Medotronic, Inc. v. Mirowski Family Ventures, LL T34 S. Ct. 843, 849-50 (2018ecause
Radware presents no evidence that A10 or F5’s products infringe any claitwsui® no longer
asserts, Radware has not mebitsden and A10 and F5 are thus entitled to summary judgment
noninfringement as to clain®adware no longer assetts.

The court grants F5 summary judgment of noninfringement as to the followingsclai
claims 3, 4, 5, 10, 11, and 12 of the 702 Patent; and claims 5 and 13 of the '374 Patent. The
grants A10 summary judgment of noninfringement as to the AX Series products onawenfpll
claims: claims 2, 3, 4, 5, 9, 10, 11, and 12 of the '702 Patent; claims 8, 20, 24, 25, 26, 27, and
the 319 Patent; and claims 5 and 13 of the '374 Patent. The court grants A10 summary judgr
noninfringement as to the EX Series products on the following claims: claims 3, 4, 5, 10, and
the 702 Patent; claims 8, 9, 20, and 21 of the '319 Patent; and claims 5 and 13 of the '374 P:

C. Direct Infringement of Method Claims

The defendantdirst broadnoninfringement argument is that they do not directly infringe

anyasserteanethod claims because they only supply finished products to custothers—

% In contrast, defendants are not entitled to summary judgment of invalidity enct@ss, because
the burden of proving invalidity by clear and convincing evidence remains with tlaeaday
judgment plaintiff.Tech. Licensing Corp. v. Videotek, Ine45 F.3d 1316, 1327 (Fed. Cir. 2008).
Defendantglo not meet this burden, as discussed above.

ORDERRE SUMMARY JUDGMENT
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defendints do not use the products themselégot a party to be liable for direct patent
infringement under 35 U.S.C. § 271(a), that party must commit all the acts necessamgde the
patent, either personally or vicariouslfistocrat Technologies Australia Pty Ltd. v. IrGame
Tech, 709 F.3d 1348, 1362 (Fed. Cir. 2013) (quotkgmai Technologies, Inc. v. Limelight
Networks, InG.692 F.3d 1301, 1307 (Fed. Cir. 201@yd on other grounds.imelight Networks,
Inc. v. Akamai Technologies, In@¢34 S. Ct. 2111 (2014For mehod claims, to prove direct
infringement, ‘a patent holder must establish thataccused infringer performell‘the steps of the
claimed method, either personally or through another acting under his direction ot.€ontr
Aristocrat, 709 F.3d at 136@juotingAkamaj 692 F.3d at 1307).

A10 and F5 argue that they are entitled to summary judgment of no direct infengef
the asserted method claims because end users must perform some of the clanoedtees.
Radware responds that A10 and F5 candl®d for direct infringement of the method claims if th¢
perform allof the claimedsteps during product testin§eeAristocrat 709 F.3d at 1363
(recognizing that product testing can constitute direct infringement of thelaions, despite
affirming trial court’s grant of summary judgment on claim language-specific grounds). As
discovery has yet to close in this case, Radware asserts that it continuesi¢odiscovery

regarding the defendants’ testing to determine whether either defem@atlydnfringes the

1”4

Py

asserted method claims. In their repli®$0 andF5 acknowledge that the court should defer rulin
fmer

on whether A10 anBl5“use” the method steps until a later date, but still request summary jud
on the make, sell, offer to sell, or import prongs of 35 U.S.C. § 271(a). Dkt. No. 165, at 84, 1
2024, Dkt. No. 110, at 8-9. However, because discovery has yet to close and Radware may S
present evidence of one or both defendants’ alleged direct infringement eséned method
claims, he court denies without prejudice A10 and F5’s motions for summary judgment of no
infringement of the asserted method claithdoes not appear, however, that Radware contends
infringement other than by use.

D. Direct Infringement of Apparatus Claims

Defendants’ seconldroadargument is that they do ndirectly infringe the asseide

apparatus claims because those claims require configurations that arpptiedsby A10 or F5.

ORDERRE SUMMARY
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For example, claims-84 of the '702 Patent require “[a] network management system for manajging

a computer network connected to the Internet through a plurality of routes.” "7 sk
defendants argue that they are entitled to summary judgment of no direct migmgsf these
claims because their devices do not include a computer network, nor are they coortbeted t

Internet.

Although the parties aged that the preamble of the claims is limiting, none of the claims

when properly interpreteaffirmatively recite “the Internetbr a connection to the Interret a
component of the device or systempheamble doesotrecite a component of the clalhwhere a
patentee defines a structurally complete invention in the claim body amthaegareamble only to
state a purpose or intended use for the inventiRowe v. Droy112 F.3d 473, 478 (Fe@Gir.

1997) see alsdMPEP 82111.02 (9th ed. Mar. 2014)he preambles at issue here state the intend
use ofthe deviceand do not call out additional structural requirements.

For example, claim 8 of the '702 Patent recites a network management $fgstem
managinga computer network connected to theernet” This preamble clearly disclosdise
intended use of the systeamddoes not affirmatively recitéhe Internetas part of the claimed
system. Similarlyclaim 9 of the 374 Patent recites a deVioe load balancingacross multiple
ISP links. Againthis use of functional language in theeamble of the claims “only state[s] a
purpose or intended use for the inventidRdwe 112 F.3d at 478. Mtiple ISP links are not
required for astructurally completelevice. The same is true of claim 29 of the '3a8eht.

Claim 1 of the '319 Patent is slightly different. Claim 1's preamble requirdsVee for
managing a computer networdgid device connected to the Internghrough a plurality of
routes . . .” (enphasis addediere, the phrase “said device connected tdrttegnet does not use
the typical functional language jumtalyzed However, Claim 1 is limited to “a device.” The
preamble clearly does not contemplidiatthe Interneand multiples Internet connectioase
structuralcomponentsf the device.If a persn of ordinary skill in the art was asked to construct
the claimed “device for managing a computer netydnk would builcthe discrete “content
router” 145 shown in Figures 33F of the Patent.See'319 col.15 11.38-51. The ISP connections,

and Internetloud, though necessary to implement the functions described iatiet$ are
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illustrated and described as separate from the dddicenl.15 11.53-55 Any person of ordinary
skill in the artreading the claims would understand that infringement occurs upon prodafcéion
devicedesigned to be usedth multiple connectionso the InternetThe preambles at issue here
are limiting in the sense that they reche intended use of the system or device, but doecge
additional components (i.;ternetconnectionsjhat are a part of the system or devisee Rowe
112 F.3d at 478

Defendants also argue that they do not infringe the product claims because the piodud
sold are not configured to perform the claimed functfbHswever, in an apparatus claim
involving software, the infringement occurs because the software includes thegétahiee
‘although a user must activate the functions programmed into a piece @&rediyselecting those

options, the user is only activating means that are alreadgmpneshe underlying softwaré.

Brocade Comm’ns Sys., Inc. v. A10 Networks, 0d0-3428 PSG, 2013 WL 831528, at *11 (N.D.

Cal. Jan. 10, 2013) (quotikgantasy Sports Properties, Inc. v. Sportsline.com, R&7 F.3d 1108,
1118 (Fed. Cir. 2002ndFinjan, Inc. v. Secure Computing Cqr26 F.3d 1197, 1205 (Fed. Cir.
2010)). Here, the usemnerelyactivates functionality present in the underlying software when he
connects the accused devices to the Internet

The defendantalsorely onBall Aerosol & Specialty Container, Inc. v. Ltd. Brands, ,Inc.
555 F.3d 984, 994-95 (Fed. Cir. 2009) for their argumentlieat is nairect infringenentuntil
the device is connected to the InterBzll Aerosolis distinguishable. The claims Ball Aerosol
were directed to a candlelding tin and required very specific placement of various componen
Id. at 987-88. It was undisputed that the patentee had “no proof that the [accused product] w4
placed in the infringing configuration, andwas] clear that th¢accused producf{fid] not
necessarily have to be placed in the infringing configuratieoin &t 995.

In the instant case, neither party disputes that the accused devices must bedoorkeet
Internet to perform the functions disclosed in the smetibn Moreover, théBall Aerosolcase

dealt with tangible structures, whereas this case, along wirtdoade Fantasy SportsandFinjan

* The court already concluded that the claims do not improperly mix method stepeidevice
claims.Seesupra.
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caseRadware citesconcern softwaréds such, summary judgment of no direct infringement of {
apparatus claisis improper.

E. '702 Patent

1. Setting the source IP address

Turning now to defendants’ patesyecific argument#\10 argues thaits AX Series
products do not infringe the '702 Patent becdahsgdo not “set[] the source IP address of the
client request coesponding to the selected route on the client side.” '702 cl. 1 and 8. In its clai
construction order, the court adopted A10’s proposed construction, construifsgtting) the
source IP addres$dnguage as “setting/sets the source IP address digherequest to one
associated only with the selected route that connects the client computekrietthe@internet”
CCO at 2225. As the court observed, “part of the invention is ensuring that responses will retd
the server using the same route .” Id. at 25.

The thrust of A10’s contention is that its AX Series products can set a source I85alddte
that the AX Series products do not set a source IP address spabitic the selected rout&ee
Dkt. No. 165, A10 Noninfringement Replgt 1415. Radware responds by presenting evidence
raising an issue of material fact over whether the AX Series productsaeta § address specifi
to the selected route. In particular, Radware points to A10 documentation indicatiftg tha
configure the AX Series to perform outbound LLB [link load balancing] with optional Qa&ify
of service],” the product “create[s] a Source NAT [network address ttemgl€6SNAT) pool for
each link.” Dkt. No. 192-7, at 3. The same document later notes tatesting “session has a
different return source IP address that comes from the source NAT pool corragponetch
WAN [wide area network] link.1d. at 8. According to Dr. Izhak Rubin, Radware’s expert, this
document supports his view that A10’s AX Series products set a source IP addeszocoling
only to the selected route. Dkt. No. 192-9, Supplemental Rubin Decl. § 22. A10 disputes Dr.
Rubin’s characterization of the evidence, but the dispute merely revealsdiemex of a genuine
issue of madrial fact for trial. Therefore, summary judgment is denied as to Aletarig the

source IP address” argument.
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2. Proximity arguments

Thedefendantsaise several arguments related to the proximity limitations in the '702
Patent. All claims of the "702 Ratt require a “proximity table,” which the court construed in par
as “logically organized electronically stored information expressing ampityX’ CCO at 1516.

The disputes generally focus on whether the alleged proximity table exgagsseximity. he
court construed “proximity or proximities” as “a measurement or measutsinased on hops,

latency, TTL, or a combination thereo€CCO at 611.

a. F5’'s accused products

F5 contends that its accused products do not infringe the '702 Patent because its products

not measure anypfoximities; as required by all claims of the 702 Patent. Radware does not
contest that F5’s products do not measure hops or TTL. Rather, Radware argb®'s tliastest
link” variable is a latency measurement, or, in the alternative faseéest linkK variable infringes
under the doctrine of equivalents. The court is not persuaded, and therefore the cotlmatinds
summary judgment of noninfringement of F5’s products as to the '702 Patent is proper.

In support of its motion for summary judgment, F5 presents the uncontroverted datlarg
of Pete Thornewell, a senior architect at F5, who testifies thatakeest link metric “is based on
the least number of outstanding requests through that pool member.” No. 13-2024, Dkt. No. 1
Supplemental Thornewell Decl. 1 4. In other words, thstést linkK variable measures the size of
the queue of outstandimgquestghrough that pool member++akes sense that a pool member
with a shorter queue of requests will be a fasids, land therefore F5 includes that variable in its
software.Given that latency is a measurement of traweé, seeDkt. No. 1562, Peles Dep at
65:9-12 the “fastest link” metricwhich is not a measurement of travel tinsejot a latency
measurement as contemplated by the 702 Patent.

Radwaren Dr. Rubin’s supplemental declaratiappears to drop its literal infringement
position and argue instead for infringement under the doctrine of equivalentsiliy.t&stifies
that the‘fastest link variable “directly relates” to latency because a faster link spdedwhich
the “fastest link” metric only acts as a proxy measureménbne way to achieve lower latency.

Supplemental Rubin Decl. | 14.
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The “essential inquiry” in any determination under the doctrine of equivatewtsether
“the accused product or process contain[s] elements identical or equivalent tte@aed element
of the patented inventionWarner-Jenkinson Co., Inc. v. Hilton Davis Chem. G20 U.S. 17, 40
(1997). For this essential inquiry, the Federal Circuit uses the fungigimesult test as set forth in
Union Paper-Bag Machine Co. v. Murpi87 U.S. 120, 125 (1877), which asks whether an elen
of an accused product “performs substantially the same function in substah&ahme way to
obtain the same result” as an element of the patented inve®é&er.g, Am. Calcar, Inc. v. Am.
Honda Motor Co., In¢.651 F.3d 1318, 1338 (Fed. Cir. 2011).

The court holds that no reasonable jury could find that the “fastest link” neeaesuot is
equivalent to latency. Even if the fastest link metric performs substantiallgriefsinction as a
latency metrie—a proposition contested by F3ie-reasonable jury could determine that the fastg
link metric performs that function in substalifighe same way. Dr. Rubin acknowledges that the
latency measurement as described in the '702 Patent measures “the time it takes for
communication over the network to travel from one point to another.” Supplemental Ruhin Dg
1 14. More specificallyhe '702 Patent refers to “the latency of the received replies in travelling
round trip from the computer network to the remote server and back from the remotéostireer
computer network.” 702 col.5 11.387. By contrast, the fastest link metric m&as only the
number of outstanding requests, and thus is not a time measurement, nor doesny rels@on to
the destination server. Consequently, construing the evidence most favorably tordaabw
reasonable jury could find that the fastest lim&tric performs the function of the latency metric in
substantially the same way as the latency metric. Therefore, F5 is entglentoary judgment of
noninfringement of all its accused products as to the '702 Patent.

b. A10’s accused products

As the court crafted its own constructiarfs'proximity” and “ratings [for a plurality of
routes],” A10 raises two new noninfringement arguments in its supplementaidyaedling its
summary judgment motion, to which Radware replies in its response to A10’s brief.

First, A10 contends that its AX Series products do not infringe because the &X Seri

products only measure the properties of immediately adjacent routers. Rasoluhis dispute
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turns on whether the court’s construction of “ratings [for a pluralitpofes]” requires the accuseq
device to take a proximity measurement through the entire route from thiecolieputer network
and the remote server computer. A10 argues that the proximity measuremeine naksin through
the entire route, and Radware asserts that the proximity measurementlgdexitakerthrough

the route to any point along the roudach asan adjacent router.

The’702 Patent contemplates taking proximity measurements thiadughst the entire
route to the remote servefhe figures of the '702 Patent demonstrate this with clarity. For
example, Figures 3&F depict a exemplary pollingequestraveling from the client through the
entire route to the remote server. In particular, Figure 3B illustrates ago@ljuest beginning at
the content router, passing through the ISPlatefneton its way to the server. The “polling

request” box in Figure 3B confirms that the polling request travels along theerente, as it shows

an IP address associated with the destination ser®@2r1(115.90.1) as the destination for the polling

request, and three source IP addresses associated with the client (20.1.1.1, 30.1.1.1, and 40

The 702 Patent describes Figure 3B as follows:

The first time that client connects to sert&6, contentrouter145
preferably sends polling requests through each of roli8&935and140

in order to determine the proximity of sernd&0to client105 When
sending the polling requests, content rod#sassigns respective network
addresses 20.1.1.1, 30.1.1.1 and 40.1.1.1 to d@mfThus three polling
requests are sent: one from each of the sources 20.1.1.1, 30.1.1.1 and
40.1.1.1to destination 192.115.90.1.

702 col.16 11.6-14(emphasis addedlrigure 3C then depicts three lines, one for each polling
response, which travel from the remote server back to the content router. The “psjiogse
box shows proximity measurements for each route, indicating that the psorigaisurement is
taken through the entire route to the remote server.

The abstratcof the 702 Patent confirms this interpretation. It states that the invention
“include[es]the steps of; sending polling requests through a plurality of réro@sa computer

network to a remote server compytegceiving repliefrom the remote serveomputer

® Although the Claim Construction Order is not explicit on this point, see CCO at 12-1Bgit is t
court’s view that “ratings based on proximity measurement taken through e&ehpditality of
routes” means that the ratings or proximity measurements must be takeffrerthére computer
network to the remote server (one way) or from the computer network to thes reene¢r and back
(round trip).
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corresponding to the polling requests, and measuring proxiroftteg remote server computer to
the computer networkiased on the received replies.” '702 Abstract (emphasis added). The boqg
the 702 Patent’s specification also parrots this language. '702 col.6 11.34-39 (“sending poll
requests through a plurality of ISPs from a computer network to a remote g@naurter, receiving
replies from the remote server computer corresponding to the polling requdstseasuring
proximities of tke remote servaesomputer to the computer netwdrased on the received repfigs
Moreover, Radware caot point to any part of the '702 Patent that discloses polling requests tH
are directednly at an adjacent router as is found in the AX Series products. Therefore, the co
finds that A10s entitled to summary judgment that AX Series products do not infringe the '702
Patent because they do not include “ratingsed on proximity measurements taken through eac
the plurality of routes.”

A10's second argument asserts thath its AX and EX Series products do not infringe
because those products do havea proximity table containing route ratings apart from the
proximity measurements themselves. In other words, the AX and EX Series prpdoximity
table only stores the proximity measurements, and not a separate “ratirgj. AH@misapprehendq
the court’s claim construction order. The court did not hold, as A10 asserts, tha@s‘eagmot the
proximity measurements themselves.” Dkt. No. 187, A10 Supplemental Brief Rep&uainmary
Judgment Motions, at 3.The court found that “the ratings are not required to be in agfdere
of selection,” the ratings must be “based on” the proximity measurenagatshatthe ratings are
used in theselecting’ step to determine which route to u§#C0O at 13. As such, the court never
restricted the scope of “ratingsd exclude unaltered proximity values as A10 suggests, nor do &
passages of the specification cited at the hedinmg“ratings” asA10 contends. Therefore, the
“ratings” contained in the proximity table may be the proximity measurememséhess, and
A10’s motion for summary judgment is denied as to‘ttagngs” argument.

In sum, the court grants summary judgment as to A10’s AX series and the '70% Pate
denies summary judgment as to A10’s EX series and the '702 Patent; and grantsyguchynaent

as to F5’s products and the '702 Patent.
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F. '374 Patent — “Configured”

A10 and F5 argue that their accused products do not infringesc#l 2 and 14-15 of the
'374 Patent because their products are not “configured” in the way required byirtie @lae court
construed “configured to” as “programmed to [perform certain functions]. This doesguatruser
intervention if the feature claimed is included in the product as supplied.” CCO at 21-28@lairhis
construction resolves the defendants’ arguments in Radware’s favor. A10 and [R5l toateheir
products “are not ‘plug-and-play’ devices,” and that the products cannot perfortaithecc
functionality “out of the box.” Dkt. 187, Supplemental Brief Regarding Summary Judgme
Motions, at 45. F5 elaborates further, stating that “the user must take various dg8afmré
infringement occurdd. at 5. However, the court explicitly addised these summary judgment
arguments with the second part of its claim construction, holding that user intamismtot
required “if the feature claimed is included in the product as suppli%ciO at 2122. Because the
necessity of user intervention does not mean that the accused products are natraztrifg
perform the claimed functionnder the court’s construction, the court denies the defendants
summary judgment as to claimslQ and 14-15 of the '374 Patent.

G. '374 and '319 Patents — “Cost”

In its claim construction order, the court rejected A10’s construction of “costbsting
information,” giving the terms theirplain and ordinary meaning not limited to monetary price.”
COO at 2526. Radware alleges that A10’s prodwsztect a route badeon “costing information”
because A10’s products use a metric called “B@sét” (bandwidth cost). Although A10’s summar|
judgment briefs appear to concede that the “cost” noninfringement argument was departte
court accepting A10’s construction, Al®raised the argument at the hearing, claiming that
bandwidth utilization is distinct from “costing information.” Even were the tcmuinterpret A10’s
summary judgment position as independent from its now-rejected claim cowstyddD’s
noninfringenent argument raises genuine issues of material fact. Aif@etr must determine
whether “BW-Cost” is within the plain and ordinary meaning of “cost,” “not limited to monetary
price.” Therefore, the court denies A10 summary judgment of noninfringemdéme 6cost”

limitation.
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V. ORDER

For the foregoing reasons, the court DENIES summary judgment of invalitigycourt

GRANTS summary judgment of noninfringement as to the following claims. Sumuodgyngnt of

United States District Court
For the Northern District of California
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noninfringement is DENIED as to all

other claims.

Summary Judgment of Noninfringenent GRANTED:

Defendant/Product Line Patent Claims

A10, AX Series products 702 All claims
'319 8, 20, 24-28
‘374 5,13

A10, EX Series products 702 3-5,10, 12
'319 8,9, 20,21
‘374 5,13

F5 702 All claims
‘374 5,13

Dated:June 11, 2014

ORDERRE SU RY
Case Ms C-13-2021:-RMW, C-13-2024 RMW
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RONALD M. WHYTE
United States District Judge
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