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8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
10
© SAN JOSE DIVISION
g 11
== RADWARE, LTD., an Israeli Company; Case No. €13-02022RMW
38 12 RADWARE, INC., a New Jersey Corporation,
Q v
52 13 Plaintiffs, ORDER GRANTING -IN-PART AND
=2 DENYING-IN-PART DEFENDANT
-‘é’_‘@ 14 V. A10 NETWORK, INC."S MOTION TO
e DISMISS PLAINTIFFS’ CLAIMS OF
[OR 15 A10 NETWORKS, INC., a California WILLFUL AND INDIRECT
g2 Corporation INFRINGEMENT PURSUANT TO
g 5 16 FEDERAL RULE OF CIVIL
Z Defendant. PROCEDURE 12(b)(6)
T o 17
D5 [Re: Docket No. 35]
o 18
e
19 Defendant A10 Networks, Inc. (“*A10”) aves to dismiss plaintiffs Radware, Ltd. and
20 Radware, Inc.’s (collectively “Radware”) claims of willfuldamdirect infringement. Dkt. No. 35.
21 The primary issue is whether Radware sufficientlagbelknowledge of the patents-suit to form
22 a basis fowillful infringement or indirect infringementBecause the court determines that the
23 Radware’s allegations of actual knowledge of the patenssit are insufficientthe courtdismisses
24 Radware’s indirect infringementaims based on préling activities anddismisses Radware’s
25 claims forwillful infringement.
26
|. BACKGROUND
21 Radware is in the business of providaggplication deliveryand application security
28 solutiors for virtual and cloud data centers. Radware’s products are eedigriensue[] fast,
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reliable, and secure delivery of web applications, corporatécapiphs, and network services that
drive business productivity.” FACY] Dkt. No. 28 Radware’sapplication delivenproductlines
includeAppDirector, WSD (Web Server Directot)inkProof and Alteon.Id. §10.

Radware owns U.S. Patent Nos. 6,665,702 (702 Patéigy Dec. 20, 1999 and issued
Dec. 16, 2003)8,266,319 (319 Patent{filed June 2, 2003 and issued Sept. 11, 2@h2)
8,484,374 (*'374 Patent’(filed Aug. 3, 2012 and issued July 9, 2018)llectively “patentsn-
suit”), all titted “load balancing” and all generally directed &awork management systems, devic
and methods for managing a computer network that is connecteslltde¢mnet through more than
one IP address or internet service provider. The paitesisit specifically cover Radware’s
“LinkProof’ product line FAC, Ex. H, Dkt. No. 28. Radware alleges that A10’s AX Series
producsinfringe the patents-suit. Radwareurther alleges thad10 willfully infringes the '702
and '319 Patentandindirectly infringesall three patentin-suit*

On June 24, 2013, A10 moved to dismiss Radware’s claims for indmdawillful
infringement in the originadomplaint. On July 9, 2013Radware withdew the Complaint and filed
the FAC,adding the '374 Patent to the swithich issued that same day. The FAC also includes
newallegations in support affs indirectand willful infringementclaims A10 now moves to

dismiss Radware’s indirect and willfulfringement claims in the FAC.

[I. ANALYSIS
A. Legal Standard

Federal Rule of Civil Procedure 8(a) requires “a short aaith gtatement of the claim
showing the pleader is entitled to relief.” A complaint must cordafficient factual allegations “to
statea claim to relief that is plausible on its facé3ell Atl. Corp. v. Twomb\550 U.S. 544, 570
(2007). The court must accept all material allegations in the complaintesnd draw all
reasonable inferences in favor of the moaving party.ld. at 572;In re Bill of Landing
Transmission & Processing Sys. 1681 F.3d 1323, 1340 (Fed. Cir. 2012). The fact that

alternative inferences may be drawn from the allegations iodimplaint does not render the

! Because Radware acquired the 374 Patent after filing the lawsuit, Radkacsviedges that it would Binited to
post-suit damages for induced infringement with respect to the '374 Patent.

ORDERRE: MOTION TO DISMISS
Case . C-13-02021RMW -2-

ALG




United States District Court
For the Northern District of California

© 00 N o o b~ wWw N PP

N NN NN N N NN R B R R R B R R R
o N o O K~ W N B O © 0O N 0o 0 M W N B O

complaint deficient.In re Bill of Landng, 681 F.3d at 1340°[T] hreadbare recitals of the element
of a cause of action, supported by mere conclusory statefmeotggverare notsufficient

Ashcroft v. Igbgl556 U.S. 662, 663 (2009).ikewise, “[c]onclusory allegations of law and
unwaranted inferences of fact do not suffice to support a claiBnddley v. Chiron Corp.136

F.3d 1317, 1322 (Fed. Cir. 1998).

B. Radware’s Indirect Infringement Claims under 35 U.S.C. §8271(b) and (c)

35 U.S.C88271 (b) and (c) create indirect infringent liability for inducing infringement
and contributing to infringement, respectivélyAn essential element of an indirect infringement
claim under botl88271(b) and (c) is that the accused infringer has knowledge ofldvané
patents and knowleddhat its acts contribute to or encourageittiengemenif those patents.
Aro Mfg. Co. v. Convertible Top Replacement,G@7 U.S. 476, 488 (1964) (contributory
infringement);GlobalTech Appliances, Inc. v. SEB S.B31 S. Ct. 2060, 2068 (2011) (induced
infringement). Willful blindness satisfies the knowledge requirérf@nnducement under
§271(b). GlobalTech 131 S. Ct. at 20681.

i. Knowledge

A10 argues that dismissal of the indirect infringement das@appropriate because

Radware failed to pleathatA10 had knowledge dhe patentsn-suit andinfringementof those

patents.Radware counterthatit sufficiently pleadedore-suitknowledge of the patents$n the

2 Section 2714§) provides: “Whoever actively induces infringement of a patent shall be liak

as an infringef.

Section 271(c) providesWhoever offers to sell orefis within the United States
component of a patented machine, manufacture, combination or ctiompasia material or
apparatus for use in practicing a patented process, constitutiatgaal part of the invention,
knowing the same to be especialtade or especially adapted for use in an infringement of such
patent, and not a staple article or commodity of commerce iitabsubstantial noninfringing use

shall be liable as a contributory infringer
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alternative, Radware argutst presuit knowledge of the patents-suitis not requiredto establish
indirect infringement liability

Radware alleges that A10 knew of the '319 and '702 Pat¢messtas of the filing date of
the lawsuit, and of the 374 Patent on July 9, 2013 (the day the '374 Patent issuediaadeiled
the FAC). The court agrees with Radware that knowledge based dlimtpeffsuit is sufficient to
state a claim for indirect infringemenee In re Bill of Landing81 F.3d at 1345 (concluding the
same). Theourt agrees with A10, however, thibRadware failed to pleagre-suit knowledgeof
the patents, any claims for indirect infringement would be éidhib posfiling activities.
Accordingly, the court addresses whether Radware sufficiergdygd pre-filing knowledge of the
'319 and '702 Patents.

In the FAC, Radware alleges that A10 possepseduitknowledge of the 319 and 702
Patents based oft) a press release on November 5, 2012 that expressly cited the '319 Pagnf
117;(2) the fact that a former Radware employee, Yehiel Stein, beeanemployee of A10 at
least as of November 28, 2012, and on “information and belief’ that Mn I8tew of the '319 and
702 Patents and “conveyed that knowledge to A10’s manageniekn{3) the fa¢ that Radware
identified the 319 and '702 Patents as covering its LinkProof producbfints website as of
December 5, 20124. 1 18; (4) the allegation that Radware marked its products in accordance V|
35 U.S.C. 887,id. 114; and(5) the fact bat “Radware and A10 are direct competitors and that
Radware currently has a patent portfolio consisting [of] apprarign20 U.S. patentsjtl. 118.

Unlike the notice requirement for damages, which may be satisfieaginconstructive
knowledgeof the patenthrough markingsee35 U.S.C. 887(a); the knowledge requirement for
indirect infringement liability requiresothknowledge of the pateahdknowledgeof infringement

SeeGlobalTech 131 S. Ct. at 206&ujitsu Ltd. v. Netgear Inc620 F.3d 1321, 1330 (Fed. Cir.

2010) (contributory infringement). Knowledge of infringement requinas the accused infringer i$

aware of both the patents and the accused prod8ets.Fujitsu620 F.3d at 1332.
Radware’s laundry list of allegatisrdoes not cure the problem that Radware fails to pleg
actualnotice of the patents-suit and infringement thereof, including the accused products,tpric

the filing of the lawsuit.In EON Corp. IP Holdings LLC v. FLO TV In@&02 F. Supp. 2d 527, 33
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34 (D. Del. 2011), the district court held that plaintiff's faitecplead actual knowledge of the
patentin-suit where the allegations were premised on (1) partiompan the saméinteractive
television” market and (2) the existence of licensingagrents between the two companies with
respect to other patentkl. at 53334. The court explained that the companies were not presun
to have knowledge of their competitors’ patent portfolios becautbe dfapidly changing nature of
technology basenharkets.” Id. at 533. The court also determined that the fact that the patent
suit wascitedin two separate license agreements between plaintiff and detemds insufficient to
plead actual knowledgdd. Similarly, inMONEC Holding AG v. Motolla Mobility, Inc, 897 F.
Supp. 2d 225 (D. Del. 2012), the court held that the plaintiff failedffac®ently plead actual
knowledge of the patents-suit based on the fact that defendants were (1) “competitors gathe
technologicallybased industry” and (2) the patentsuit had been the subject of previous litigatio
within the industry.Id. at 233 (internal quotation omitted).

In Vasudevan Software, Inc. v. TIBCO Software, INo. 116638, 2012 WL 1831543 (N.D.
Cal. May 18, 2012), the pleadjs alleged that plaintiff made presentations to defendant comger
the patent application that later became the patestiit and another of plaintiff's patents not in
suit. Id. at *2. The court held that “[t]he requisite knowledge of the patgedly infringed
simply cannot be inferred from mere knowledg®etbier patents, even if somewhat similar,” or
from “alleged awareness of the [] patent applicatidd.”at *3 (reaching the holding in the context
of willfulness), *6 (dismissing the indiremfringement claims on the same basiBhe court relied
on the Federal Circuit’s holding Btate Indus., Inc. v. A.O. Smith Corp51 F.2d 1226, 1236 (Fed
Cir. 1986) that “[fliling an application is no guarantee any pateihissue and a very sutamtial
percentage of applications never result in patents. What the sttpmeclaims in patents that do
issue will be is something totally unforeseeable.”

Despite the relatively small group of competitors practicingdad balancing technology at
issue in this case, the court is not pedadhthat direct competitioeyen in this relatively small
field, is enough to allegactualknowledge of the patesm-suitand infringement thereofit cannot
be plausibly inferredkfom competition alone that A10 would have been monitoring Radware’s

patent applicationsThe allegation that Mr. Stein knew of the '319 and '702 Patent$cdehéd10’s

ORDERRE: MOTION TO DISMISS
Case . C-13-02021RMW -5-

ALG

ed



United States District Court
For the Northern District of California

© 00 N o o b~ wWw N PP

N NN NN N N NN R B R R R B R R R
o N o O K~ W N B O © 0O N 0o 0 M W N B O

management aboetther ofthe issued patentgppears to bbased on mere speculation. Assumin
Mr. Steindid possess knowledge of Radware’s patent portfolio, the '319 Patent hget issued at
the time Mr. Stein transferred to A10. Based on the reasonf®tgia IndustrigsMr. Stein would
know based on the application alomkether the patent ultimately issdand, if it did,the scope of
the claims ultimately granted would be “totally unforeseeébf®1 F.3d at 1236. Even assuming
that Mr. Steinlater learned thahe '319 Patenissued after he left his employmetitere is simply
no factual basis allegl in the complaint from which to infer that Mr. Stein informed About the

'319 or '702 Patents. In an exhibit attached to theglaint, A10 wrote to Radware:

Mr. Stein became an employee of A10 several weeks ago. In connedtiothev
commencementdf his employment, Mr. Stein executed and delivered A10’s standard
form of Employment, Confidential Information and Invention Assignment
Agreement which provides, among other things, that he will reffamm any
improper use or disclosure of any confitiehinformation of any former employer.
A10 has no reason to believe, nor doesryetter asse, that there has been any
violation of this commitment.

Nov. 28, 2013 Letter to Radware’s Attorney, Dkt. No-728

This letter is the only factual basiseegnced in the FAC for the allegation that Mr. Stein
told A10 about the patents-suit, and it simply does not support, but rather contradicts, that
inference.“[U]nwarranted inferences of fact do not suffice to suppotamc” Bradley, 136 F.3d
at12.

Similarly, nowhere in the complaint does Radware allege willfuabbess for the purposes
of establishing the requisiteens redor inducement. To state a claim for inducement based on
willful blindness, “a plaintiff must plead facts demonstratingttthe defendant ‘(1) subjectively
believed there was a high probability a particular fact existevas true, and (2) took deliberate
actions to avoid learning of that fact. MONEGC 897 F. Supp. 2d at 230 (quotikgsudevan2012
WL 1831543, at *5.These allegations are not present in the complaint here.

Accordingly, the court dismissadl claimsof indirect infringement of the *319 and '702
Patentdased on activities before Radware filed,snid dismisseall claims for indirect

infringement otthe’374 Patent based on activities occurring before Radware filed the W&C
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thirty daysleave to amend in the event that Radware has additional facts veatdtebeemleaded
which showpre-filing knowledge by A0 of the’319 and '702 Patents
ii. Substantial NortInfringing Use—Contributory Infringement Under §271(c)

The court considers A10’s additional argument for dismissal wehert to the contributory
infringementclaims based on pefiting conduct. A10 argues that dismissal ofgaeontributory
infringement claims is appropriate becaBsalware failed to plead thaflO’s accused AX Series
products lack aubstantial nomnfringing use See§ 271(c)(Liability for contributory infringement
requires that the accused protis “not a stape article or commodity of commerce suitable for
substantial nomfringing use.). A10 relies onn re Bill of Landingfor the proposition that
“[w]here the produtis equally capable of, and interchangeably capable of both infringing and
substantial noinfringing uses, a claim for contributory infringement does not |681 F.3d at
1338. Al0 argues th#te asserted patents are limited to “mhbimed environmer where there
are connections to multiple ISPs,” Mot. 14, Dkt. No. 35, and contendsxtidits | and L to the
FAC disclose substantial nenfringing uses for the AX Series produstsinglehomed
environments A10 also argues that there are certanfigurations of the accused product that
would “necessarily not infringe any of the patemsuit.” Mot. 14

Radware counters that pseading issufficient becauséhe FAC alleges that the “certain
componentsin the accused AX Series product danused bnly to practice the patented
technology’ Opp’'n 6, Dkt. No. 6seeRicoh Co. v. Quanta Computer In650 F.3d 1325, 135,
1338 (Fed. Cir. 2008)*(l] tis entirely appropriate to presume that one who sells a product
containinga component that has no substantial noninfringingingkat product does so with the
intent that the component will be used to inferiy.

Here, the FAQalleges that “the Accused Products are especially made eciakbpadapted
for infringing use and there are sabstantially noanfringing uses.” FAC 1126, 36, 46. The FAC
describes the accused “Link Load Balancing” feature of the &ikeS product, presumably to
establish that 18 accused featurenly infringes. See id.The FAC cites to Exhibit I, thAX Seies

Link Load Balancing Deployment Guidehich provides on page 5:
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Link Load Balancing (LLB) is used to groupultiple ISP linksogether toprovide
greater redundancy ardilover capabilities, as well as better scalability and higher
performance.LLB provides resiliency to Widé&rea Networks (WANSs) antemoves

an enterprise’s dependence on a single. ISP

Dkt. No. 289 (emphases added)hus, with respect to Link Load Balancing feature of the accug
product, it is not clear based on the pleadirigseand the exhibits attached thereto thestutsed in
a noninfringing way in singlehomed environmentdn situations where the accused protis a
“separate and distindeaturé of a larger product,the court “shouldnalyze contributory
infringement based on this separable feature, rather than the entuwetgrdeljitsu, 620 F.3d at
1330(citing i4i Ltd. Partnership v. Microsoft Corp598 F.3d 831, 849 (Fed. Cir. 201®)coh Co.
v. Quanta Computer Inc550 F.3d 1325, 13389 (Fed. Cir. 208). The fact that “a user can turn
off the infringing features,” standing alone, is insufficienthow substantial nemfringing uses.
Fujitsu, 620 F.3d at 131.

As discussed, is plausible thathe “Link Load Balancingfeaturehasno substantial non
infringing use.InIn re Bill of Landing “the Amended Complairgffirmativelyestablishe[d] that
the Appellees’ products can be used for-ndringing purposes.” 681 F.3d at 1339 (emphasis
added).In contrast here,dving reviewed ExHits | and L to the FAC, the court does not find any
explicit admission that the AS Series Link Load Balancing featugenerally used in a single
home i.e., noninfringing, environment. Rather, it appears that the primary use disclosed in the
exhilts is with a plurality of internet connections. In any event, thetdmds it premature to
engage in this factualetermination Drawing all reasonable inferences in Radware’s favor, the
court finds itplausible hat certain accusddature(s)n the AX Series product practice only the
claimed invention(s) of the patertssuit and declines to dismiss the contributory infringement
claimsbased on posiling conductat this stage.

iii. Specific Intent

The court also considers A10’s additional argmifor dismissal with respect to the induce
infringement claims based on pdiing conduct.A10 argues thadismissal othesenduced
infringement claims is appropriate becaBsalware failed to plead thaflO “possessed specific
intent to encouragenather’s infringement.”"SeeAkamai Techs., Inc. v. Limelight Networks, Jnc.

692 F.3d 1301, 1308 (Fed. Cir. 2012) (en bgf{gnhducement requires that the alleged infringer
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knowingly induced infringement and possessed specific intent taeEg®anothés
infringement.” (quotingDSU Med. Corp. v. IMS Gal71 F.3d 1239, 1306 (Fed. Cir. 2006) (en
banc).

“The ‘mere knowledge of possible infringement by others does not amounauoement;
specific intent and action to induce infringement must begidv DSUMed, 471 F.3d at 1305
(quotingWarnerLambert Co. v. Apotex Cor@B16 F.3d 1348, 1363 (Fed. Cir. 2003)).
“Accordingly, inducement requires evidence of culpable condueict#id to encouraging another’'s
infringement.” 1d. at 1306.

A10 argues that Radware merely recited the “bare legal eleimarthe claim and thus the
pleadings are insufficient. Mot. 14. The court disagrees. RadNages that “A10 knowingly,
intentionally, and actively aided and abetted the direct infringeofdht [patentsn-suit] by
instructing and encouraging its customansl potential customers to use products and services,
including the AX Series, in a manner that infringes the [paterssit].” FAC 125, 35, 45.
Radware also alleges that Aléfgages in promotional, advertising and instructional activities
directed at its customers and potential customers includintpe maintenance and distribution of
guides, manuals, white papers, and instructional/tutoriabsitteat instruct, directna encourage
its customers and potential customers to infringe the patestst.” Id. 119. The court finds
these allegations sufficierf applied to posfiling conduct,to create a reasonable inference that
A10 engaged in “culpable conduct, direttto encourage” infringement by its customerge court
declines to dismiss the indirect infringement clabased on podiling activity on this basis.

C. Radware’s Willful Infringement Claims

Although patent infringement is a strict liability offenemhanced damages may be
available where a patent holder proves that the infringemas “willful.” In re Seagate Tech.,
LLC, 497 F.3d 1360, 1368 (Fed. Cir. 2007). Knowledge of the patents is essentialiito @f cla
willful infringement. See, e.gGustafson, Inc. v. Intersystems Indus. Prods., B@7 F.2d 508,
511 (Fed. Cir. 1990). “In order to establish willful infringement, @piae must show by clear ang
convincing evidence that the infringer acted despite an objectivénbloel that its acbns

constituted infringement of a valid patent,” or “objective reckiess.” Seagate497 F.3d at 1371.
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AlthoughRadware did not sufficiently allegee-suit knowledgeof the patentsn-suit, the
courtneverthelessonsiders whether Radware has statethim for willful infringement based on
postfiling knowledge of the patenis-suit. A10 argues that dismissal of the willfulness claims is
appropriate becaustadware failed to plead objective recklessrmeskbecause willfulness claims
must be basedn presuit knowledge of the patents-suit. Radwarecountes thatit sufficiently
pleaded objective recklessness and tpag-suit knowledge of the patentsrist requiredto state a
claimfor willful infringement Because the court determinesler the facts of this case that any
willfulness claims must be based on A10Q’s prelitigation condactuding prelitigation knowledge
of the patentsn-suit), as discussenhfra, the court dismisses the willfulness claims without
deciding whether obj¢iwe recklessness is sufficiently pleaded

Generally, “willfulness will depend on an infringer’s prelitigaticonduct.” In re Seagate
Tech., LLC 497 F.3d 1360, 1374 (Fed. Cir. 2007). “[A] willfulness claim asserted iorihi@al
complaint must neceasly be grounded exclusively in the accused infringer’sfitirey conduct.”

Id. (emphasis added). Because patent infringement is an ongoing offens¥er, the Federal
Circuit recognized irffeagatehat there may be instances where an infringeridess conduct
postfiling could establish willful infringementld. The court noted, however, that a preliminary
injunction generally combats pefing willful infringement, and “[a]patentee who does not
attempt to stop an accused infringer's actigitrethis manner should not be allowed to accrue
enhanced damages based solely on the infringer'sfipingtconduct’ 1d. The Federal Circuit also
noted, however, “that in some cases a patentee may be denied &nprglimjunction despite
establishig a likelihood of success on the merits, such as when the reméotogs are considereq
and balanced” and in such a case, “whether a willfulness dlased on conduct occurring solely
after litigation began is sustainable will depend on the factsobf case.”ld.

Here, as discussadipra Radware failed to allege that A10 possessenvledge of the
'702 and '319 Patentsefore it filed suit, and with respect to the '734 Patent, befm elate it filed

the FAC The court concludes that Radware “skooot be allowed to accrue enhanced damages

based solely on [A10’s] posiling conduct.” Seagate497 F.3d at 1374. Because Radware and

A10 are direct competitors for which irreparable harm wouldyikgist, the court does not find
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this to be one of the situations envisioned by the Federal Circe@agatevhere Radware would
“be denied a preliminary injunctiarespiteestablishinga likelihood of success on the mefitéd.
(emphasis added)llowing the patentee to pursue willfulness claims bame the postiling
activity alleged here, which is essentially nothing other tharfiling itself, would “invite claims of
willfulness in every patent suit, as a matter of course, egakdless of the factsVasudevan2012
WL 1831543, at *5.

Accordingly, the court dismisses Radware’s willfulness claaitis respect to all patenis-
suit

[ll. ORDER

For the foregoing reasons, the court: GRANTSA10’s motion to dismiss the indirect
infringement claimbased on prsuit conduct(2) DENIESA10’s nmotion to dismiss thendirect
infringement claims based @ostfiling conduct and (3) GRANTS A10’s motion to dismiall
willful infringement claims. The court grantthirty daysleave to amend in the evehatRadware
has facts that heretofore have not been pletud@rovide a good faith basis for believing that Al

hadactual presuit knowledge of the '702 or '319 Patent.

fomatam i gz

RONALD M. WHYTE
United States District Judge

Dated: SeptembeR4, 2013

TO DISMISS
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