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bumena et al

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

WYLMINA E. HETTINGA,
Plaintiff,

V.

TIMOTHY P. LOUMENA, et al,

Defendant.

All defendand move to dismiss plaintiff Wylmina Hettinga’s first amended complaint. DKkt.
Nos. 29, 38, 41, 44, 51, 62eeDkt. No. 7 (first amended complaint, “FACDefendants Jeanie
O’Connor and Chicago Title Company also request that the court declare plaib&fatvexatious
litigant. Dkt. No. 53, at 14-16. Plaintiff brings a “motion for stay,” which the couetrjmets as a
motion for a preliminary injunctiorDkt. Nos. 87, 100. For the reasons explained below, the cou
GRANTS defendantghotiors to dismissvithout prejudice, GRANTS defendants Chicago Title
Company and Jeanie O’Connor’s motion to degidaetiff to beavexatious litigantGRANTS an

injunction for prefiling review of plaintiff's future filings,and DENIES plaintiff's motion for stay.
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. BACKGROUND

This case arises out of plaintiff and defendant Timothy Loumena’s state doaseewhich
has beemngoing since 200%®laintiff, who ispro sg alleges in the FAC that “[o]n February 27,
2013, [defendant] Kennedy, purporting to be acting under the laws of the State oih@alifor
fraudulently claimed that Wylmina E. Hettinga, trustee of The Loumena 2000 Revdcasie
Agreement, established the 6th of December, 2000, Wylmina E [sic] Hettingarasvadual, and
Pacific Aimaden Investments, LLC a California Limited Liability Compang, liar a valuable
consideration, receipt of which was acknowledged, granted the Property to Dedereast I 21.
The FAC further states that plaintiff “did not receive any such valuablédesagon, did not
acknowledge receipt of any such valuable consideration, and did not grant [Hettingaiareha’s
former familyresidencdthe “property”] to Defendants.1d. I 22. According to the FAC, the
property was soldd. 123. It appears from Exhibit B to the FAC that the proceeds were divided
among various creditorkd. Ex. B.

Documents from the state court divorceecesveal that the state court repeatedly ordered
that the property be sold, with the proceeds being placed in a trust atSmeftkt. No. 31.In an

order filed January 23, 2013, the state court wrote:

This Court previously ordered this property sold on 1 September 2011
(order filed 28 March 2012). Under that Order, Respondent Timothy
Loumena was to select the realtor, both parties were to sign any and all
necessary paperwork, and the net proceeds were to be placed into an
interestbearing trust account. The Court reiterates and modifies that Order
as follows:

(a) The property shall be listed and sold forthwith. The listing agent shall
be the individual named on the record by Mr. Loumefa&ett Raley
of Customer Service Realty. Mr. Loumena shall be the s bf
the property.

(b) Mr. Loumena shall work with the realtor to prepare the property for
sale and make decisions concerning the appropriate list price, what to
do with offers received, and any other necessary elements of the sales
process. . . As to ary documents requiring any signatures from Ms.
Hettinga, .. . Mr. Loumena shall provide them, and those parties shall
promptly sign and return the documents to Mr. Loumena. If three (3)
days after presenting the documents, Mr. Loumena has not received

! Multiple defendants request that the court take judicial notice of documents frematéheourt
divorce case. Dkt. Nos. 31, 45, 52, 64. These motions are GRANTED.

ORDERGRANTING MOTION TO DSMISS

Case M. C-13-2217RMW -2-

RDS




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o hN WwWN R O

thenecessary signatures, he may bring the documents to Department
83 for the Court Clerk to sign as elisor on behalf of Ms. Hettinga, . . . .

Id. Ex. C. It appears that, pursuant to the January 23, 2013 state court order, Mr. Loumena w

required to have the court clerk, defendant Kennedy, sign as elisor on behalf off plaintif

Plaintiff brings a single claim in the FAC, for violation of her civil rights under 42 U.S.Q.

8 1983.Plaintiff's allegations arise directly out tife sale of the property in her dree case.
Specifically, plaintiff asserts that the forced sale of the property gobla¢r Fourth Amendment
rights, and her rights under the Takings Clause of the Fifth and Fourteenth Aemtsdime FAC
names as defendants Timothy Loumena, plaintiff iesband; Pamela Kennedy, the state court
clerk; the State of California; Walter Hammon, the attorney appointed by the steteoaepresent
plaintiff's children; Travis Krepelka, Loumena’s attorney; Scott Raleg court-appointed real
estate listingagent; Chicago Title Company, which was involved in the sale of the property; an
Jeanie O’Connor, who apparently has some relationship with Chicago Title Company
[I. ANALYSIS

A. Legal Standard

A motion to dismiss for failure to state a claim under Rule 12(@&3$ the legal sufficiency
of a complaintNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In considering whether the
complaint is sufficient to state a claim, the Court must accept as true all of thé &letyations
contained in the complaimshcroft v. Igbal556 U.S. 662, 678 (2009). However, the Court need
not accept as true “allegations that contradict matters properly subjecictaljndtice or by
exhibit” or “allegations that are merely conclusory, unwarranted deductioastpbf unreasonable
inferences.’In re Gilead Scis. Sec. Litih36 F.3d 1049, 1055 (9th Cir. 2008). While a complaint
need not allege detailed factual allegations, it “must contain sufficient factual,raattepted as
true, to ‘state a claim to relief thatptausible on its face.’Igbal, 556 U.S. at 678 (quotingell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim is facially plausible when it “allows the ct
to draw the reasonable inference that the defendant is liable for the miscondject. dite at 678.
“Determining whether a complaint states a plausible claim for relief . . . [is]text@pecific task

that requires the reviewing court to draw on its judicial experience and conemsmtd. at 679.
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B. Motionsto Dismiss

Defendants baseeir motions to dismiss on several grounds, including Eleventh
Amendment immunity, quagirdicial immunity, theRookerFeldmandoctrine, and failure to state §
claim. The court finds that it lacks subject matter jurisdiction undeRdokerFeldmandoctrire,
and thus does not address any of defendants’ other arguments.

Under theRookerFeldmandoctrine, a federal district court has no authority to review the
final determinations of a state court in judicial proceedibgst. of Columbia Court of Appeals v.
Feldman 460 U.S. 462, 476 (1983Rooker v. Fidelity Trust Cp263 U.S. 413, 415-16 (1923).
“The purpose of the doctrine is to protect state judgments from colltadeabl attack. Because
district courts lack power to hear direct appeals from statg decisions, they must decline
jurisdiction whenever they are ‘in essence called upon to review the stateedsion.” Doe &
Associates Law Offices v. Napolitaid®2 F.3d 1026, 1030 (9th Cir. 2001) (quotireldman 460
U.S. at 482 n.16)TheRooler-Feldmandoctrine precludes not only review of decisions of the
states highest court, but also those of its lower couee Dubinka v. Judges of Superior Cpa&
F.3d 218, 221 (9th Cir. 1994A. challenge under thRookerFeldmandoctrine is a challenge for
lack of subject matter jurisdictiorDlson Farms, Inc. v. Barbos&a34 F.3d 933, 937 (9th Cir. 1998).

TheRookerFeldmandoctrine applies wheaplaintiff in federal court alleges a “dacto
appeal”’ by (1) asserting errors by the state courhagjary and (2) seeking relief from tis¢ate
court judgment as a remed§ougasian v. TMSL, Inc359 F.3d 1136, BBB5-40 (9th Cir. 2004). A
federal action constitutes sucll@factoappeal where ‘claims raised in the federal court action are
‘inextricably intertwined’ with the state cowsttecision such that the adjudication of the federal
claims would undercut the state ruling or require the district court to interprapphieation of state
laws or procedural rules.Reusser v. Wachovia Bank, N.B25 F.3d 855, 859 (9th Cir. 2008)
(quotingBianchi v. RylaarsdanB34 F.3d 895, 898 (9th Cir. 2003)).

In this case, plaintiff brings a®83 claim based on the state court’s alleged violation of
plaintiff’'s Fourth, Fifth, and Fourteenth Amendment righterdering and executing the sale of
plaintiff's property.Plaintiff argues that the state court was wrong to order the sale of thg famil

residence and compel the proceeds to be placed in a trust account. Plaintifélsefalkstihhe form
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of monetary dmagesTellingly, plaintiff's “motion for stay”requests that this court stay the state
court case. Dkt. No. 87, at 8. Similarly to the complaint, the motion for stay focusesaober khef
the court’s actions in signing for Hettinga as elisor when Hettinga did not signtandtre
documents necessary for the property’s sale as ordered by the stat€leawly, this is the sort of
collateral attack on a state court order contemplatdfidmkerandFeldman “The RookerFeldman
doctrine, generally speaking, bars a plaintiff frormging a 81983 suit to remedy an injury
inflicted by the state court’s decisioénsen v. Foley95 F.3d 745, 747 (7th Cir. 200B®)ere,
plaintiff's § 1983 claim is barred bgookerFeldman and the court thus dismisses without
prejudice plaintiff's complaint for lack of subject matter jurisdictibarbin v. Dubuque348 F.
App'x 294, 295 (9th Cir. 2009prdering the district court to dismiss without prejudice)

C. Motion to Stay

As determined above, the court lacks jugsidn over this suit. Plaintiff’'s motion to stay,
which is better characterized as a motion for a preliminary injunction, isdétatee merits of
plaintiff's case.Dkt. No. 87;see alsdkt. No. 100 (indicating that the funds from sale of the
property have already been disbursed, which likely mihetsnotion to stay)Accordingly, the
court lacks jurisdiction to grant plaintiff's requested stay, and plaintiff's mdtaatay is DENIED.

D. Motion to Declare Plaintiff a Vexatious Litigant

Defendants ChicagTitle Company and Jeanie O’Connor also move for plaintiff to be
declared a vexatious litigant. In the motion, these defendants request that tmequaore plaintiff

to seek leave of the court before filing any more papers in this case or othendhsedistrict.

“The All Writs Act, 28 U.S.C. § 1651(a), provides district courts with the inherent powef

enter prefiling orders against vexatious litigantsowever, such préling orders are an extreme
remedy that should rarely be used. Courts should not enter pre-filing orders with uridue has
because such sanctions can tread on a litigant's due process right of atteeseuds.’Molski v.
Evergreen Dynasty Corpb00 F.3d 1047, 1057 (9th Cir. 200A).the same time, “[f]lagrant abuse
of the judicial process cannot be tolerated because it enables one person to preempf the use
judicial time that properly could be used to consider the meritorious claims ofibgants.” De

Long v. Hennesse912 F.2d 1144, 1148 (9th Cir. 1990).
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The Ninth Circuit has adopted a folactor test to determine whether a-fitieg review
order is warranted. Specificall{fa] prefiling review order is appropriate if (1) the plaintiff is
given adequate notice and an opportunity to oppose the order; (2) the@upiles an adequate
record for review; (3) the Court makes substantive findings as to the frivolous ssihgraature of
the litigants actions; and (4) the order is narrowly tailoremclosely fit the specific vice
encountered. Missud v. Nevada861 F. Supp. 2d 1044, 1055 (N.D. Cal. 2042}, 520 F. Appx
534 (9th Cir. 2013) (quotiniylolski, 500 F.3dat 1057). The court now considers these four facto

As to the first factornotice—plaintiff was given adequate notice because Chicago Title
Company and Jeanie O’Connor filed the motion to declare plaintiff a vexatioastiagd plaintiff
has had an opportunity to oppose the motg&eeDkt. No. 53, at 14-16. Nevertheless, plaintiff's
responses do not address the motion to declare plaingftatious litigantSeeDkt. Nos. 71, 72.

Under the second and third factors, the court must compile an adequate record for rev
and make substantive findings as to the frivolous or harassing nature of plaactifiiss Plaintiff
has been declared axatious litigant in state court as a result of her filings in her divorce Dase.
No. 52-17 at 4 In this district, plaintiff has filed at least five cases, including the instaniacase
another similar case also before the undersigrettinga v. Orlando, et gINo. 09¢v-00253;

Hettinga v. Hammon, et alNo. 09¢v-06040;Hettinga, et al. v. Loumena, et d\No. 10€v-02975;

Hettinga v. Loumena, et aNo. 13ev-02217;Pacific Almaden Investments, LLC v. Hettinga, et 4l.

No. 14¢v-01631(crosscomplaint, though theomplaint, while not filed by Hettinga, mirrors her
other cases)rhis court also has a pending motion to declare plaintiff a vexatious litigant infttial
case. CasBlo. 14¢v-01631, Dkt. No. 34. Athree of plaintiff's prior casem this district were
dismissed for lack of subject matter jurisdiction undeRbekerFeldmandoctrine. Dkt. Nos. 52-4
Ex. D (Orlandocase)52-8Ex. H (Hammoncase) 52-11Ex. K (first Loumenacase) Plaintiff
appealed one of those dismissals to the Ninth Circuit, and the Ninth Circuit found fdeapipeal
to be frivolousSeeDkt. Nos. 52-5 Ex. E (“[W]e find that the appeal is frivolous.”), 52-6 Ex. F
(“[T]he questions raised in this appeal are so insubstantial as not to requiredgtimaent . . ).
Moreover, all of plaintiff's cases arise out of plaintiff's underlying dogoaction and seek to obtaif
relief from the state court’s decisions in plaintiff's lengining divorce cas&Vhile no court in this
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district has reached the substantiverits of plaintiff's cases because the district court has lacke
subject matter jurisdiction over all of plaintiff's cases thus far, none aftffa cases appear to
have any substantive merit. Rather, plaintiff's suits in this district typicatheradl attorneys and
various other individuals involved in her divorce case as defenddmsspractice of suing those
involved in plaintiff's state court case has likely harassed those individuals padeththe
progress of that case. As noted abovesthte court has declared plaintiff a vexatious litigant, an
plaintiff's divorce action has been pending for nine yeBngrefore, plaintiff Wylmina Hettinga is &
vexatious litigant, and the court will impose a-fieg review injunction on plaintiff.

Finally, the court must narrowly tailor the pliéng review order to the specific vice
encountered. Here, the vice is plaintiff's tendency to file frivolous lawselasimg to her ongoing
divorce actionThe court thereforenjoins plaintiff from filingany documents in this case, her oth
currently pending case, No. t4-0163] or from filing any new action in the Northern District of
Californiaarising out of facts related to plaintiff's divorce caséhout passing a priling review.
This narrowly tailored order captures plaintiff's pattern of abusive condtlobut unnecessarily
impeding her access to the judicial system. By requiring-éilprg review of plaintiff's future
actions related to plaintiff's divorce case, the court seeks to geeplaintiff from further harassing
the individuals involved in the divorce case. To this court’s knowledge, plaintiff has ngfeehniga
any abusive litigation conduct in this district beyond repeatedly seekatmplienge the state
court’s actions in @intiff's divorce case, so plaintiff remains free to pursue any other ckhims
may have.

1. ORDER

For the foregoing reasons, the court GRANTS defendamisbrs to dismissvith prejudice
as to further filings in federal couRANTS Chicago Title Company and Jeanie O’Connor’s
motion to dedre plaintiffto be a vexatious litigangnd DENIES plaintiff's motion for staythe
court imposes the following pifding review on future filings by plaintiff Wylmina Hetting&he
Clerk of this ourt may not file or accept any further complaints filgdor on behalf o¥Vylmina
Hettingaas a nameglaintiff that arise out of facts related to plaintiff's divorce cd$®/s.

Hettinga wishes to file a complaiatising out of facts related to her divorce ca$e, shall provide
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a copy of any such compidj a letter requesting that the complaint be filed, and a copy airttes
to the Clerk of this court. The Clerk shall then forward the complaint, letter, and cdpy afier

to the Duty Judge for a determination whether the complaint should beextéapfiling. Any
violation of this ader will exposeplaintiff to a contempt hearing and appropriate sanctions, and

action filed in violation of thigrder will be subject to dismissal.

Dated: SeptembeB0, 2014 W m W

RONALD M. WHYTE
United States District Judge
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