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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
JESSE HERNANDEZ et al., Case No. 5:13-cv-02354-PSG

ORDER DENYING DEFENDANTS’
MOTIONS TO DISMISS

Plaintiffs,
V.
COUNTY OF MONTEREY, et al., (Re: Docket Nos. 44, 58, 75)

Defendants.

N N N N N e e e

The present motions in this civil rightsitstaise two related issues: exactly who may
challenge the conditions of a county jail and vettactly may be challenged? While standing anc
mootness disputes in cases such as this are haedlythe question of véther a private provider
of jail medical facilities are services cacé scrutiny under Title Il adhe Americans with

Disabilities Act doesippear to be novel.

! «“Defendants also specificallyisz and preserve the affirmativefelese that all Plaintiffs’ have
failed to exhaust administrative procedures undePttison Litigation Reform Act. To the extent
Defendants are required to raise de¢ense of failure to exhaustrashistrative procedures at their
initial responsive pleadings, thep so now for each and every Plaintiff. . . . Defendants also
reserve their right to assert thefense of statute of limitationsDocket No. 44 at 2. Defendants
made no further arguments on these points, howseeghe court has nobnsidered the Prison
Litigation Reform Act or the statute of limitations here.
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The first motion before the court is a nwotito dismiss filed by Defendants County of
Monterey and Montere@€ounty Sheriff's Officé The second motion to dismiss was filed by
Defendant California Forensiedical Group, Incorporatet Plaintiffs opposé,and the parties
appeared for a hearingHaving considered the argumgnthe court denies both motions.

. BACKGROUND
A.  Factual Background®

Plaintiffs are inmates or recently reledsnmates from the Monterey County jaiEach
plaintiff has been jailed multiple timé&sThe jail frequently housesore than 1,100 inmates per
day? and inmates stay in thail on average for 30-40 day%.The vast majority of the jail’s
population constitutes pretrial detainees with udjgtable, but brief, lengths of stay. The
complaint alleges a litany of substandard ctods at the jail, inalding: violence due to
understaffing, overcrowding, inadequate training, policies, proceducdgidsa, and prisoner

classification; inadequate medi@ld mental health care senéng, attention, distribution, and

2 SeeDocket No. 44 (amended by Docket No. 75).

3 SeeDocket No. 58. CFMG joins and incorpastall arguments in the County and County
Sheriff's motion to dismiss in its owrBeed. at 3.

4 SeeDocket Nos. 77 and 83.
5> SeeDocket No. 100.

® For the purposes of Defendants’ motions, uietherwise noted, the @ad draws the following
facts from Plaintiffs’ second amended complaint, accepted as$eeDocket No. 41.

" SeeDocket No. 77 at 1-2.
8 Sedid. at 1.
° SeeDocket No. 41 at § 40.

10 5eeDocket No. 77 at 1.
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resources; and lack of policies and practicesdentifying, trackng, responding, communicating,
and providing accessibility for accommoaes for prisoners with disabiliti€.

The County provides inmates access to health and services under a contract with
CFMG, a private company that administergaillhealth care facilities and servicEsThe
contract took effect on April 1, 2013. The contract provides th@FMG “shall be responsible for
the medical care, dental cassmd mental health care of animate commencing with [] bookind®
CFMG is further responsible for “administegi medications to inmates,” providing required
“medical supplies, and medical record suppli@nd for “the cosof all pharmaceuticals
administered® Under the contract, CFMG “shall deténe the method, details and means of
performing services,” and CFMG’s Migal Director is “responsible tassure the quality of health
care provided* CFMG employs over fifty staff membels.
B. Procedural Background

Five plaintiffs filed an initial complain® In eight causes of aoti seeking declaratory and
injunctive relief on behalf of a putaé class, the complaint allege®tbonditions in the jail violate
the Eights and Fourteenth Amendments of the dritiates Constitution, Article I, Sections 7 and

17 of the California Constitution, themericans with Disabilities Acthe Rehabilitation Act, and

' seeDocket No. 41 at 11 2-5, 7.
12Sedd. at T 84.
13 SeeDocket No. 41 at 1 41.
14 SeeDocket No. 83 at 2 (App’x A at 18).
°1d. at 21-23.
8q.
17 SeeDocket No. 34 at  84.
18 SeeDocket No. 1.
3

Case No. 5:13-cv-02354-PSG
ORDER DENYING DEFENDANTSMOTIONS TO DISMISS




United States District Court
For the Northern District of California

© o0 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

Cal. Gov't Code Section 11138.1n a first amended complaint, eight named plaintiffs were
added® In a second amended complaint, nine péaintiffs were addednd one plaintiff was
dismissed, resulting in the curtental of 21 named plaintiffs.

The County and Sheriff's Office filed an fial motion to dismisghallenging the standing
of one plaintiff not in custody when his claimsvéled and the mootness of the claims of nine
others who were no longer in custddyln the meantime, Plaintiffs filed a motion for class
certification?® Plaintiffs seek certification of a prisongass, consisting of all current and future
prisoners in the jail, and a prisosavith disabilities subclass, castsng of all current and future
prisoners who havegualifying disability**

CFMG also filed a motion to dismiss of @&/n, joining the County and Sheriff's Office’s

motion based on standing as waglchallenging Plaintiffs’ sixtbause of action against CFMG

under Title 11l of the ADA® Defendants then amended their motion to dismiss by dropping on

plaintiff based on his re-incarceration and adding tthers because they had been released fror|

19 seeDocket Nos. 1, 16, and 41.
20 seeDocket No. 16.

?! SeeDocket No. 41 at 71 11-31.
22 seeDocket No. 44.

23 SeeDocket Nos. 48-56.

24 seeDocket No. 56 at 20-21.
25 seeDocket No. 59.
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custody?® In their reply brief, Defendants furthéropped from their motion yet another plaintiff
because he, too, returned to custody.
IIl. LEGAL STANDARDS
A. 12(b)(6) Motion to Dismiss
A complaint must contain “a short plain statetefnthe claim showing that the pleader is

entitled to relief.#®

If a plaintiff fails to proffer “enoughdcts to state a claim to relief that is
plausible on its face,” the complaint may be dssed for failure to state a claim upon which relig
may be grante®f A claim is facially plausible “when éhpleaded factual content allows the court
to draw the reasonable infer that the defendant islile for the misconduct allege®."But
courts “are not bound to accept as true allegaclusion couched asfactual allegation® Under

Fed. R. Civ. P. 12(b)(6), “dismissal can be basethe lack of a cognizadlegal theory or the

absence of sufficient facts allegexder a cognizablegal theory.®> A court may dismiss a claim

26 seeDocket No. 75.

2" seeDocket No. 90 at 1, n.1. Plaintiffs filed arseply indicating thastill another of those
challenged is currently incarcerated in the jad #mat another continués reside in Monterey
County. SeeDocket No. 98 at 3-4. Plaintiffs havease introduced further evidence that another
plaintiff has been re-incarceratessieDocket Nos. 114, 116, one of the released plaintiffs has beg
re-incarcerated, and that yatother was re-incarcerated and then released a§aeDocket No.
125-1. Defendants object to the evidence Plaimifésent on this issue and its exhibits on the
grounds that the documents are not authenticttedestimony in the supporting declaration is
improper expert testimony, and the declaracikdgersonal knowledge. Docket No. 90 at 7.
These objections are improper ahdrefore overruled because trdtey not specifically identify
which statements or exhibiége objectionable on which groun@eeFed. R. Evid. 103(a)(1)(B)
(requiring that a party tate[] the specific ground” of an objection).

2 Fed. R. Civ. P. 8(a)(2).

29 Bell Atlantic Corp. v. Twomb}y650 U.S. 544, 570 (2007).
30 Ashcroft v. Igbal556 U.S. 662, 663 (2009).

3 Twombly 550 U.S. at 555.

32 Balistreri v. Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990).
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“only if it is clear that no reéf could be granted under any séfacts that could be proved
consistent with the allegation&>”
B. Standing

To demonstrate standing to seek equitable relief, Article 11l of the U.S. Constitution
requires that (1) a plaintiff has suffered an actughoratened injury asrasult of the defendant’s
alleged illegal conduct; (2) the injury is “fairtgaceable” to the defendant’s action; and (3) the
injury is likely to be reressed by a favorable decisfdnA plaintiff must establish standing as of
the filing of the complain> Where multiple plaintiffs present the same class claims in multiple
complaints, each plaintiff must establish standingfdbe date of the filing in which the plaintiff
first appears® Where a plaintiff seeks prospective injtine relief, he also must demonstrate “tha

he is realistically threatened byrepetition of [the violation]*” “Where a named plaintiff is a

member of a plaintiff class, and ‘members of the class have repeatedly suffered personal injuries

the past that can fairly be traced to the [ddBnts’] standard . . . gctices,’ the defendant’s
treatment of the class asvhole must be considered to deteenwhether the individual plaintiff
‘ha[s] been and will continue toe aggrieved by the defendariiegal] pattern of conduct®® Put

another way, “[wlhen a named pi&éif asserts injuries that haveen inflicted upon a class of

3 Swierkiewicz v. Sorema N,%&34 U.S. 506, 514 (2002).

3 U.S. Const. Art. lII, § 2Valley Forge Christian Coll. v. Aemicans United for Separation of
Church and State154 U.S. 464, 472 (1982%ee als®Bates v. United Parcel Serv., In611 F.3d
977, 985 (9th Cir. 2007) (holding under the firstimy that the plaintiff mst have suffered an
injury in fact,i.e.one that is sufficiently “concrete andrfpeularized” and “actuieor imminent, not
conjectural or hypothetical’};ujan v. Defenders Wildlifé&604 U.S. 555, 560-61 (1992)).

% See County of Riverside v. McLaughB00 U.S. 44, 51-52 (1991)lonaco v. Stonel87 F.R.D.
50, 66 (E.D.N.Y. 1999).

% See Monacol87 F.R.D. at 66.

37 Armstrong v. Davis275 F.3d 849, 860-61 (9th CRO01) (citation omitted).

3 d. at 864 (quotind.aDuke v. Nelsari762 F.2d, 1318, 1326 (9th Cir. 1985)).
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plaintiffs, we may consider thogguries in the context of thearm asserted by the class as a

whole, to determine whether a credible threat tthr@thamed plaintiff’s injury will recur has been

established®

An exception to the genemalles regarding standing pairns to past inmates under

supervisiorf? When a past inmate remains supervisgthw enforcement and subject to unlawfu
conditions without engaging illegal activity, that plaintiff mantains standing with regard to the

unlawful policies or conditionke or she may confrofit. The question is whether plaintiffs have

“demonstrate[d] a concrete injury and a reibkelihood that the ijury will be repeated?®? In

Armstrong v. Davisthe Ninth Circuit held California parolees with disabilities could challenge

policies and practices in stgtarole revocation proceedintigt violated the ADA and the

Rehabilitation Acf® The parolees could not be subjediethe discriminatory parole revocation

proceedings unless they were arrested and changiediolating the termand conditions of their

parole. Because they could be arrested withauairrant and for violatg parole terms that
prohibited otherwise legal condétparoleeslid not need to “engage in unlawful conduct to

become subject to the unlawfulgtices they s[ought] to enjoifl>”

%1d. at 861.
401d. at 866.
41 See idat 860-6.

“2Taylor v. Westly488 F.3d 1197, 1199 (9th Cir. 2007) (citidgmstrong v. Davis275 F.3d at
860-61).

3 Armstrong v. Davis275 F.3d at 860-67.
* See idat 866.

> Armstrong v. Davis275 F.3d a866 (“[T]here was ‘no string afontingencies necessary to
produce an injury’™) (quotingdodgers-Durgin v. de la Vind 99 F.3d 1037, 1041-42 (9th Cir.
1999)). Arrest for violating the terms and conditiofparole “led inexorably to the injury” of
being subjected to the unlawifpdrole revocation procedurekl. at 866 n.25.
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C. Mootness

Mootness is “the doctrine etanding set in a time fram€&he requisite personal interest
that must exist at the commenceirnehlitigation (standig) must continue thughout its existence
(mootness)® In general, a case is moot if thésao longer any personal stake in the outcdme
or “present controversy as to whieffective reliecan be granted,” even if the plaintiff had
standing at the time the complaint was fifdn L.A. v. Lyons® the Supreme Court held that
where the plaintiff could only be “expos|ed]ttee challenged course of conduct” by breaking the|
law, his claim was moot because the &t future harm was too attenuated.

An exception to the mootness doctrine appliedass actions “where it is ‘certain that
other persons similarly situatedill continue to be subject timne challenged conduct and the
claims raised are ‘so inherently transitory thattitial court will not have even enough time to rul¢
on a motion for class certification before thegwsed representativatsdividual interest

expires.” In determining whether {soners’ claims are inherently transitory, the court must

%6 U.S. Parole Comm’n v. Geragh#45 U.S. 388, 397 (1980).
" Carty v. Nelson426 F.3d 1064, 1071 (9th Cir. 2008)eraghty 445 U.S. at 396-97.
“8 Johnson v. Rancho Santiago Cmty. College. &3 F.3d 1011, 1018 (9th Cir. 2010).

“9 ACLU v. Lomax471 F.3d 1010, 1016 (9th Cir. 2006) éimtal citations omitted) (requiring
“courts to look to changing circustances that arise after the complaint is filed," and "[i]f a live
controversy no longer existhe claim is moot").

*0L.A. v. Lyons461 U.S. 95, 103 (1983) (holding that neittie existence of past injury nor
conjecture over the prospect of some futuperincreates the case ocontroversy required for
jurisdiction. The assumption isaha plaintiff “will conduct [his oher] activities within the law
and so avoid prosecution and convicti@amd subsequent incarceration (cithghae v. Littleton
414 U.S. 488, 495-97 (1974)).

°1 Genesis Healthcare Corp. v. SymcA&3 S. Ct. 1523, 1530 (2013) (quoti@igunty of

Riverside 500 U.S. at, 51-52 (internal quotation marks omitted))Cadanty of Riversideclass

certified comprised “all present and future prisain the Riverside County Jail including those

pretrial detainees arrested out warrants and held in the¥@rside County Jail from August 1,

1987 to the present, and all suctuhe detainees who have beemmay be denied prompt probablg
8
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focus on “the average length ofteetion in the county jail” and “mst look at the claims of the
class as a whole” rather than Ptifa’ “individual claims for relief.”®

If the inherently transitory exception applifse mootness determinan merges with the
standing analysis as ofetiiling of the complaint® Inherently transitory claims “relate to [class
representatives’] standing at the aitsf the case in order to preserve the merits of the case for
judicial resolution.® If class claims fall within the traitery exception, a platiff need not file a
motion for class certification before the mootisfghe plaintiff's claim for injunctive relief>
unlike cases in which the transitory exception does not apply.
D. Title 11l of the ADA

The ADA's purpose includes a national mandateliminate discrimination against

individuals with disabilities antb help them to “integrate into the economic and social

mainstream of American life* The ADA’s language is broad, eimsizes access to health carel

cause, bail or arraignment hearingsd! See also Wade v. Kirklan@l18 F.3d 667, 670 (9th Cir.
1997).

>2\Wade 118 F.3d at 670.

>3 Symczyk133 S. Ct. at 1531.

*Wade 118 F.3d at 670 (internal quotation marks omitted).

> See County of Riversidg00 U.S. at 51-524aro v. Sebelius747 F.3d 1099, 1110 (9th Cir.
2014) (holding that even though the plaintiff's indival claims were mootgqatior to the filing of
the motion for class certification,eltlaims of the class were inbatly transitory, meaning that
the class’s “claim for injunctive relief is not moaind that Article III's justiciability requirements
are satisfied.”)Gomez v. Campbell-Ewald C&05 F. Supp. 2d 923, 928-30 (C.D. Cal. 2011).

*6See Sosna19 U.S. at 393, 402-403 (holding that unlesase has been certified by the trial
court as a class action priorttee time that the case has been mooted with respect to the name
plaintiff, then dismissal is required by the "caseontroversy" provisionof Article Il of the
Federal ConstitutionArizonans for Official English v. Arizon&20 U.S. 43, 68, n. 22 (1997)
("Mootness has been described as the doctristaofling set in a time frame: The requisite
personal interest that must exist at the comnmaeoe of the litigation (standing) must continue
throughout its existence (mootnessfifiternal quotation marks omitted).

" Docket No. 89 at 3lartin v. PGATour, Inc 532 U.S. 661, 675, 680 (2000) (stressing
9
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and extends to upholding rightscacombatting disability discrimination in institutionalized
settings including prisor.

Title 11l of the ADA provides in part thatio individual shall be discriminated against on
the basis of disability in the fluand equal enjoyment of the goodsyvices, facilities, privileges,
advantages, or accommodations of any place of public accommodation by any person who o
leases (or leases to), or ogiers a place of public accommodatiéh.To survive a motion to
dismiss?° Title 11l requires a plaintiff to plead éhfollowing elements: (1) the plaintiff was
disabled within the meaning ofdlAct; (2) the plaintiff was disaninated against on the basis of
that disability; and (3) the defendant owns, ésagr leases to or operates a place of public
accommodatiofi* Under Title 111, “professional offices af health care provider, hospital, or othe
service establishment” are considered public accommod&fions.

To be liable under Title Il of the ADA, aentity need not “own” the location, but may

merely “operate” a place of public accommodation in that spadée Ninth Circuit has held that

Congress’ “expansive purpose” that the ADA bectaar and comprehensive national mandate’ t
eliminate discrimination against disabled individyand to integrate them ‘into the economic an
social mainstream of American life’'(jjuoting H.R. REP. 101-485, pt. 2, 50).

>8 Pennsylvania Dep’t dforrections v. Yeske$24 U.S. 206, 212 (1998)rmstrong V.
Schwarzenegge622 F.3d 1058, 1068 (9th Cir. 2018ymstrong v. Brown732 F.3d 955 (9th Cir.
2013);Armstrong v. Wilsonl24 F.3d 1019, 1023, 1025 (9th Cir. 1997) (citation omitted)
(“Nothing in the legislative history of the . ADA reflects an intent by Congress to exclude
prisons or prisoners from tmeach of the statutes.”).

9 ADA § 302(a), 42 U.S.C. § 12182(a).

0 See, e.gNorkunas v. Park Rd. Shopping Gtnc. 777 F. Supp. 2d 998, 999 (W.D.N.C. 2011)
aff'd, 474 F. App’x 369 (4th Cir. 201Zyranting motion to dismidsased on ADA Title Il claim).

®1 SeeDocket No. 58 at 4; ADA § 30af, 42 U.S.C. § 12182(a).

%2 Section 12181(7)(F) provides: “[t]he follomg private entities are considered public
accommodations for purposes of this subchaptdre operations o$uch entities affect
commerce—. . . (F). . .a professional office dfealth care provider, hosal, or other service
establishment.”

%342 U.S.C. § 12182(alentini v. California Center for the Arts, Escondj@Y0 F.3d 837, 849
(9th Cir. 2004).
10
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“to operate” is “to put or keep ioperation, to control or directatunctioning of, or to conduct the
affairs of; manage® This is a broad definitiof?, but this district has previously held an
independent contractor rsiihave some nexus establishing he aa “operator” to be subject to
Title 111 of the ADA.®®

Courts have held #t Title Il of the ADA?" as well as California’s Unruh Civil Rights
Act®® and the California Disabled Persons Acapply to jails, but there is limited jurisprudence o
the applicability of TitldIl of the ADA to private fealth facilities in jails® In Wilkins-Jones

however, Judge Chen recognized th&iealth care provider in theal was a separate entity from

% Lentini, 370F.3d at 849 (holding an employee who serasdirector of Center Sales and Even
Services at the California Center the Arts was an “operator” witihthe meaning of Title Ill, and
thus accountable for the discriminatory treatmerd tifeater patron with a disability, because he
“was in a position of authority, having the abilityinstruct the Centeraff on who could or could
not be admitted to the theaterDisabled Rights Action Comm. v. Las Vegas Events,3ii6.F.3d
861, 878, n.14 (9th Cir. 2004).

% See e.g. LentinB70 F.3d at 849.
% Aikins v. St. Helena Hosp43 F. Supp 1329, 1335 (N.D. Cal. 1994).

®"See, e.gYeskey524 U.S. at 212Armstrong v. Schwarzeneggé2 F.3d at 1068rmstrong v.
Brown 732 F.3d at 955Armstrong v. Wilsonl24 F.3d at 1023, 102%/ilkins-Jones v. County of
Alameda 859 F. Supp. 2d 1039, 1054 (N.D. Cal. 2012) (figdiit is reasonablé consider a jail

a public place in the context ofnmates’ rights to be free fromadirimination on the basis of their
disabilities. While the general public is rermitted inside a jail at any given time, the
government has the power to compel memberseoptiblic to a jail undecertain circumstances.
... [A] jail is more like schools and hospitalsntemplated under the ADA, which also restrict
public access in certain times and circumstances but are nonetheless designed and intended
provide services, goods, privilegesd advantages to membersha public” (internal quotation
marks and citations omitted)).

%8 SeeCal. Civ. Code § 50ilkins-Jones859 F. Supp. 2d at 104Bshister v. Boys’ Club of Santa
Cruz 40 Cal. 3d 72, 83 (1985) (explaining The UnAdt's coverage in terms of “business
establishments” includes “placespublic accommodation”).

% Civ. Code § 54.1 (protecting thehits of persons with disabili to full and equal access to a
broad list of facilities and accommodations, utthg “medical facilities, including hospitals,
clinics, and physicians’ offices” and “placespafblic accommodation ... to which the general
public is invited.” CalCiv. Code 8§ 54.1(a)(1)Wilkins-Jones859 F. Supp. 2d at 1043.

0 seeDocket No. 89 at 5.
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the jail and a “business establishment” rgpiag “for profit” within the facility”* While Title Il
and Title 11l are “parallel progions” with Title 1l coveringonly public entitles and Title 1l
covering only private entiti€, “[t]here are many situations . in which public entities stand in
very close relation to private efdi$ that are covered by title 1Il* The result is that “certain
activities may be affected, at I¢asdirectly, by both titls. . . .Where publicral private entities act
jointly, the public entity musénsure that the relevant requirements of title Il are met; and the
private entity must ensusmpliance with title 1117
l1l. DISCUSSION

A. Plaintiffs Have Standingto Pursue Their Claims

Defendants argue that those Plaintiffs whe r@o longer incarceratalo not have standing
for mootness and for lack of redressability becdlieg are no longer subject to the conditions the
challenge. Citind.yons Defendants contend it must be ased a released inmate “will conduct
[his] activities within the law and so avoidgsecution and conviction” and incarceration, denying
these Plaintiffs’ standirfgbecause their injury i®6 abstract and speculati(fe. Defendants assert
those Plaintiffs still in the jail and not a part of their motion to dismiss rebut Plaintiffs’ argumer

that their class is transitofyand because the class is notsitory, Plaintiffs cannot rely on

"L Wilkins-Jones859 F. Supp. 2d at 1049.

2 Americans with Disabilitief\ct Title 11l Technical Assistance Manual Covering Public
Accommodations and Commercial Facilities, 8 IlI-1.7G0&ilable at
http://www.ada.gov/taman3.htmiyilkins-Jones859 F. Supp. 2d at 1047.

“1d.

“1d.

> See id.Lyons 461 U.S. at 103 (citin@’Shae 414 U.S. at 495-97).

"® SeeDocket No. 90 at 20'Shae 414 U.S. at 493-495.

" SeeDocket No. 90 at 2.
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Armstrong v. Davisind similar cases because classifietion has not been grantéd.“The
general rule remains for 42 U.S.C. § 1983 claimsléprivation of rights in a detention setting is
that the plaintiff must be incarcerated at tin@e of filing and throughduthe pendency of the
matter. The reasoning for this flows from the principle establishegdns” "

Plaintiffs emphasize that because this is a @dasen for injunctive reéf, the claims of the
putative class and subclass members must bedesad when evaluating standing and mootness
not just those of the named plaffgiwho seek to represent the cl&S®laintiffs argue they qualify

for the transitory exception, under which a namecdhpfdneed only have standing at the time the

enter the disput®, considering that the popuiai of the jail is “trangory, fluid, and constantly

changing and evolving. Individuptisoners frequently come and go for stays of days, weeks, and

months. The vast majority of the jail’s poptibn are pretrial deiraees with completely
unpredictable, but generally briégéngths of stay. The average temrhe jail ranges from 30-40

days, far too short for a prisoner to raise claibwuathe conditions in the jail and for the court to

8 Sedd. at 4 (citingVon Colln v. County of Ventura89 F.R.D. 583, 590 (C.D. Cal. 1999)
(analyzing standing in conjunction wighmotion for class certificationfp,arsons v. RyarCase

No. 13-cv-16396, 2014 U.S. App. LEXIS 10466 (9th Cir. Ariz. June 5, 2014) (appealing an or
certifying a class and a subclass ahates in Arizona's prison systempf. Wade v. Kirklangd118
F.3d 667, 669 (9th Cir. 1997) (deciding not whetine plaintiff's claimwas moot but rather
remanded the action to the trial court to determihether the plaintiff cod continue as a class
representative or whether other putative class members should be allowed to intdRvéne);
Koller, 415 F. Supp. 2d 1129, 1137 (D. Haw. @0(holding “the plaintiffan this case need not
engage in illegal conduct to be retedto [the juvenile facility]”).

"9 SeeDocket No. 90 at 8;yons 461 U.S. at 95 (neither the existerof past injury nor conjecture
over the prospect of some future injury credlbescase or controversy required for jurisdiction).

80 seeDocket No. 77 at 14.

81 County of Riverside500 U.S. at 51-52.
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issue a decision on class certificatfénPlaintiffs further highlighthose Plaintiffs who have
returned to jail since Defendants filed their motidhs.

Plaintiffs also argue that even if the ts&ory exception does napply, the claims of
Plaintiffs who have now been releasmd are under supesion are not modt: Plaintiffs’
argument regarding supervision is especipéytinent to Plaintiff Yancey, who had been
transferred to a different institution byettime Plaintiffs’ first complaint was file®,and Plaintiff
Miller, who was supervised on prolatiand not in the jail on the t@ahe became a named plaintif
in this suit®

On balance, the court is pergiea that the short average lengttstay of prisoners in the
putative class and the plodding speétegal action qualifyPlaintiffs for the inherently transitory
exceptiort’

First, Defendants may be right that couniisja the State of Q#ornia have forever
changed as a result of realignment under adde Bill 109, more formally known as “The 2011
Realignment Legislation Addressing Public $afe The bill shited responsibility for

incarceration and parolegervision of prisonersonvicted of certain types of crimes from the state

prison system to the counti®&s But the vast majority of inmates in the jail continue to be pretria

82 seeDocket No. 77 at 1.

8 SeeDocket Nos. 75; Docket No. 77 at 21; Docket Nos. 98 and 114.

8 SeeDocket No. 77 at 8, 28rmstrong v. Davis275 F.3d at 866.

% SeeDocket No. 77 at 19; Docket No. 114.

8 seeDocket No. 77 at 8.

87 See Wadel 18 F.3d at 67@Bymczyk133 S. Ct. at 153@ounty of Riversides00 U.S. at 51-52.

8 See Coleman v. Brow822 F. Supp. 2d 1004, 1014-15 (E.D. Cal. 2013).
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detainee&’ For such inmates, “the length of detentcannot be ascertained at the outset and m
be ended before class certifion by various circumstance®.”Nor do those Plaintiffs not subject
to Defendants’ motion suggest otherwise. Evendhladso can expect to remain in the jail for two
years or more will likely move on before the resioln of this litigation, wirch in its second year
has yet to reach even thass$ certification stage.

Second, the average length ofanceration for this largely etrial detainee population is
uncertain and short—only approximately 34 ddyJhis is too short a period for the court to
resolve a motion for class certification.

Third, because all inmates in the jail are altbgebe at risk simply by virtue of being
detained, it is “certain that other persons simjlaituated will continue to be subject to the
challenged conducf? Under these circumstances, the tivpof Plaintiffs’ individual claims,
even if before the filing of a ntien for class certification, does not impact their standing as long

each plaintiff had standing when they entered the €ase.

89 SeeDocket No. 49-13, Ex. BB (daily jail populati statistics showing that for the period
between January 1, 2014 and March 10, 2014, unssrderisoners made up a minimum of 67
percent and a maximum of 79 pent of the jaipopulation).

%Lyon v. U.S. Immigration & Customs Enforcem@ase No. 3:13-cv-5878-EMC, 2014 WL
1493846, at *9 (N.D. Cal. Apr. 16, 2014ge Olson v. Browrb94 F.3d 577, 582 (7th Cir. 2010)
(“[T]he length of incarceration in a county jail gerlgr@aannot be determined at the outset and is
subject to a number oinpredictable factors”).

%1 SeeDocket No. 49-13, Ex. AA, Ex. J at 16.
92 Symczyk133 S. Ct. at 1531 (interhguotation marks omitted).

% See County of Riversidg00 U.S. at 51-52;f. Amador v. Andrews55 F.3d 89, 100-01 (2d Cir.
2011);0lson v. Brown594 F.3d 577, 580-84 (7th Cir. 201Bytler v. Suffolk Counfy289 F.R.D.
80, 91-92 (E.D.N.Y. 2013 hief Goes Out v. Missoula Coun@ase No. CV-12-155-M-DWM,
2013 WL 139938, at *6-7 (D. Mont. Jan. 10, 20Xe also Or. Advocacy Ctr. v. Mjr322 F.3d
1101, 1116-18 (9th Cir. 2003Freap v. JohnsqgrCase No. 4:13-cv-5754-YGR, 2014 WL
1995064, at *2, n.2 (N.D. Cal. May 15, 2014ypn, 2014 WL 1493846, at *8.
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Those Plaintiffs not incarcerated at the jailred time the complaint was filed stand apart
from the other Plaintiff8? For example, Plaintiff Yancey jgesently housed ithe state detention
facility in Corcoran. UndeArmstrong v. Davishowever, he too had standing when he became
named plaintiff in this suit because he was stilhject to the disputezbnditions of the jaif®
Even if his release is not scheduled for a benof years, upon the completion of his prison
sentence, Plaintiff Yancey will necessarily bpeswised on parole in Monterey County by the
California Department of Corrections and Reli&tion’s Division of Adult Parole Operatior.
Plaintiffs also have sufficiently l@ged that in the meantime, PlaihYancey would be held in the
jail for further proceedings before the Monte&yperior Court during the period of his sentence.
As another example, Plaintiff Miller too watready under supervision and subject to the
conditions of the jail when he entered the 8UBoth therefore have “a personal stake in the
outcome of the controversy” and the parties éodbntroversy are plaingdverse to each oth®.

In sum, all Plaintiffs may proceed.

B. CFMG'’s Motion to Dismiss Claim Six Regarding Title Il of the ADA
CFMG asserts Plaintiffs’ sixtbause of action fails to stageclaim because CFMG does no

own, lease, or operate a placemiblic accommodation” pursuant to 42 U.S.C. § 12181(A{F).

% seeDocket No. 77 at 8.
% Seeid. at 19;: Docket No. 114.

% SeeCal. Penal Code §§ 3000.08(a) & (b), Gzénal Code § 3003(&equiring individuals
released from prison to be supervised in the cowdttigeir “last legal residece . . . prior to his or
her incarceration,” which for PlaifftYancey is Monterey County).

9" SeeDocket No. 77 at 8; Docket No. 114.
% See Armstrong v. Davi&75 F.3d at 866.
% SeeDocket No. 83.
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Rather, CFMG argues it is an independsmitractor with the County of Monteré$’. It does not
operate the physical space of jig neither the jail nor its ntkcal services are open to the
public®* and many of Plaintiffs’ allegations againstM& did not occur in CFG’s jail clinical
rooms:% CFMG argues Plaintiffs’ claim against thésrsuperfluous, because Plaintiffs already
have a remedy against the jail under TitlE]I.

Plaintiffs respond that CFMG is an operatba place of public accommodation in that it
“operates a professional office @health care provider, hospitat, other service establishment”
within the jail—Plaintiffs do not allege GFG operates other functions of the j&it. The “services
establishment” category of public accommodatiexglicitly includes a “professional office of a
health care provider” and a “hospital” glaces of public acecomodation under Title 111%°
Plaintiffs further argue CFMG is not insulated frdmtle 111 liability just because its health care
facilities in the jail are not open to the general pulfficinstead, the health care facilities that

CFMG operates in the jail are covered servitatdshments and public accommodations within

the meaning of Title 11°” Under its contract with the jail, GFG is the “sole povider” of health

10 5eeDocket No. 58 at 6.

191 Seeid. at 5-6 (“It is neither enuerated within the statutory filition of 42 U.S.C. § 12181, and
is not a place ‘open to the public”Bee, e.gDisabled Rights Action Gom. v. Las Vegas Events,
Inc., 375 F.3d 861, 873 (9th Cir. 2004§; Debord v Board of Educ126 F.3d 1102 1106 (8th Cir.
1997) (regarding a schoobf. Baaske v. City of Rolling Meadaw®1 F. Supp. 2d 1009, 1013
(N.D. 1ll. 2002) (reyarding a city).

192 5eeDocket No. 89 at 6-7.

1% 5ee idat 4; Docket No. 59 at 5.
104 seeDocket No. 41 at 1 398.
1%55ee42 U.S.C. § 12181(7)(F).
198 seeDocket No. 83 at 1.
197 Seeid. at 2.
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services in the jail and so must be respongdsi¢he substantive Title Il violations CFMG does
not contest”® CFMG therefore has axigs establishing itself as aperator of the medical
facilities in the jail**°

On balance, the court is paesled that Plaintiffs have féigiently alleged that CFMG
operates of a place of public accommtamiafor purposes of Title III.

First, inMartin, the Supreme Court stress@dngress’ “expansive purposé”that the
ADA be “a ‘clear and comprehensive nationalngate’ to eliminate discrimination against
disabled individuals, and to irgeate them ‘into the economic aadcial mainstream of American
life.” 1** The legislative intent was that the statrgach all “critical aas” of society where
persons with disabilities face discriminationptef which are involvedh the instant case:
“discrimination against individualwith disabilities persists in sudahmitical areas as employment .
.. transportation, communication, recreation,iingbnalization, healttservices, voting, and
access to public services?

Second, only recently, this district held thatrevate provider of county jail health care

could face claims for disability discriminatidt’ While neither of the two California statutes at

1% sedid. at 1.

19 5egd. at 6.

119 seeMartin, 532 U.S. 661 at 680.

H1id. at 675 (quoting H.R. REP. 101-485, pt. 2, 50).
H2|d. (quoting 42 U.S.C. § 12101(a)(3)).

13WilkinsJones 859 F. Supp. 2d at 1054 (regarding thewbnAct and the California Disabled
Person Act).
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issue inWilkins-Jonesvere Title 11l of the ADA, all three states require sufficient allegations to
tie the alleged discrimination the operation of a physical platé.

Third, the complaint cites “the jail” as theegjific place where the discriminatory acts are
alleged to have taken plat®. To be sure, the “pt&” of jails is typically considered to be the
territory of Title Il ofthe ADA, not Title 1112*® But courts have consently found Title 1l applies
to “places of public accommodatiowithin places that normally do not fit into Title 11l either

because they are owned by a public entity eragerated for other purposes by a public efitity.

H4\Weyer v. Twentieth Century Fox Film Corp98 F.3d 1104, 1114 (9th Cir. 2000) (holding that
for Title 11l to apply to a private entity operag a “place of public accommodation,” a court must
evaluate whether “some connection” existsMgen “an actual physical place” and the private
entity employing allegedly dcriminatory practices)VilkinsJones859 F. Supp. 2d at 1049
(“PHS/Corizon is thus qualitatively different froancorrectional facilitytself; while the County's
operation of a jail may not be a business, RF@Zon is a business establishment operating for
profit within a correctioal facility”) (citing Burks v. Poppy Const. C&7 Cal.2d 463, 468-69
(1962) (“The wordestablishment,” as broadly defined, indes not only a fixed location, such as
the place where one is permanently fixedr&sidence or business, but also a permanent
commercial force or organization or a permanentesefosition (as in lif@r business)” (internal
citations and quotation marks omittedjl); at 1054-55 (holding that vile the CDPA applies to
jails and the accommodations and services prowvigetin, it is concerned solely with physical
access to public spaces, so plaintiffs could nohtaen a claim based on the denial of service);
Lopez v. County of Tular€ase No. CV-F-11-1547-LJO-BAM, 2012 WL 33244, at *10 (E.D.
Cal. Jan. 6, 2012) (“The CDPA only guarses physical access to a facilityAnderson v. County
of SiskiyouCase No. 4:10-cv-01428-SBA, 2010 WL 3612828t *6 (N.D. Cal. Sept. 13, 2010)
(dismissing claim where it is “predicated upon tHegdd denial of serges, not the denial of
access to a public facility”).

1535ee, e.g.Docket No. 41 at 2-3, 8, 129.
1185ee Yeske$24 U.S. at 212.

1173ee, e.g., Disabled Rights Action ConB8i5 F.3d at 878 (regarding private association
operating a rodeo within a state4o®d arena, holding a Title Ill-cored facility was still covered
even if its activities were carried out at or vitla publicly-owned facility which is not covered by
Title 111); Fiedler v. Am. Multi-Cinema, Ina8;71 F.Supp. 35, 37-38 (D.D.C. 1994) (concluding
that Title 1l was applicable to AMC althoughe federal government owned the property, relying
primarily upon the language of Title Ill, ti®OJ regulations, and the DOJ Title Il Technical
AssistanceManual);Bowers v. Nat'| Collegiate Athletic AsshF. Supp. 2d 460, 485-8D.N.J.
1998) (holding that private college athletic associatimmd be held liable under Title Il for its
operation of placesf public accommodation owned by itember colleges and universities);
Tatum v. Nat'l Collegiate Athletic Ass992F.Supp. 1114, 1119-21 (E.D. Mo. 1998) (finding thal
19
Case No. 5:13-cv-02354-PSG
ORDER DENYING DEFENDANTSMOTIONS TO DISMISS




United States District Court
For the Northern District of California

© o0 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

In finding a county jail to be goiblic place” or “place of publiaccommodation” under the Unruh
Act and the California Disabled Person Act peritag to the operations @f private healthcare
provider in the jail, Judge ChenWilkins-Jonerticulated:
[l]t is reasonable to consider a jail a publiag® in the context of inrtes’ rights to be free
from discrimination on the basis of their diddies. While the geeral public is not
permitted inside a jail at any given timeethovernment has the power to compel membe
of the public to a jail undegertain circumstances. ... [A] jail is more like schools and
hospitalscontemplated under the ADA, which alsstrict public access in certdimes
and circumstances but are nonetheless dessigne intended to provide services, goods,
privileges, and advantagesmembers of the publi¢®
This same reasoning makes just as much sehse considering whether to understand whether
“place of public accommodation” under Title Il also covers private operations within jails.
Although inartful in identifying CMG as the accommodation itseéflaintiffs have sufficiently
alleged that CFMG “operates’mofessional office in the actughysical “place” of the jail to
provide the “public accommodatiowf all required medical caré? CFMG'’s motion to dismiss
must be denied.
IV. CONCLUSION

All of Defendants’ motions to dismiss are DENIED. All named plaintiffs remain in the

case, and Plaintiffs’ sixth cause of action stands.

plaintiff had a “reasonable likelihood” of demonstrating that pricatiege athletic association
“operates” the athletic facilitieswned by its member colleges and universiti€gnden v. Nat'l
Collegiate Athletic Ass'rGase No. 96-C-6953, 19%8L 680000, at *11 (N.D. Ill. Nov. 21, 1996)
(holding thatregardless of whether a publiciversity owns or operatesdtathletic facility, private
college athletic association maiso “operate” the facility for Title 11l purposeButler v. Nat'l
Collegiate Athletic Ass'rGase No. C96-1656D, 1996 WI058233, at *4-5 (W.D. Wash. Nov. 8,
1996) (noting thaTitle 11l does not provide thaiublic facilities operated bgrivate entities cannot
constitute public accommodations, dmading that the NCAA may be covered by Title 111 if it
operates the athletic facilitiesvned by the ste university).

H8\wilkins-Jones859 F. Supp. 2d at 1049, 1054-56¢ alsoreskey524 U.S. at 212.
195ee, e.g.Docket No. 41 at 2-3, 8, 128eeDocket No. 83 at 15.
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IT IS SO ORDERED.

Dated: September 29, 2014

Pl S A

PAUL S. GREWAL
United States Magistrate Judge
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