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Life Assurance Company of Boston et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
SUMAN DHAMIJA, Case No.: 5:13-CV-02541-LK
ORDER REMANDING CASE AND

DENYING DEFENDANTS’ MOTION TO
DISMISS

Plaintiff,
V.

LIBERTY LIFE ASSURANCE COMPANY OF
BOSTON, BBVA COMPASS BANCSHARES,
INC., LONG-TERM DISABILITY PLAN, and
DOES 1 through 10,

Defendants.

N N N N N N N e e e e

Plaintiff Suman Dhamija (“Dhaija”) brings this action agast Defendants Liberty Life
Assurance Company of Boston and BBVA CompagscBhares, Inc., Long-Term Disability Plan
under 29 U.S.C. § 1132(a)(1)(B) of the Employmetirement Income Security Act of 1974
(“ERISA"), alleging violations of the terms of hlong-term disability @n. (“Compl.”) ECF No. 1
at 4.

Before the Court is Defendants’ Motion tosbiiss for Failure to Exhaust Administrative
Remedies. (“Mot.”) ECF No. 6. Dhamija opgasthe Motion, (“Opp’n”) ECF No. 18, and
Defendants replied, (“Reply”) ECF No. 20. Pursuan€ivil Local Rule7-1(b), the Court finds

this matter appropriate for rdation without oral argumentna hereby VACATES the October 17,
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2013 Hearing and Case Management Conferenceh&aeasons stated higrgthe Court DENIES
Defendants’ Motion to Dismiss and REMAND& further administrative review.
. BACKGROUND*

Dhamija worked for BBVA starting in Agr2008. Compl. { 7. BBVA provided long-term
disability insurance to Dhamij&d. 1 6. Liberty Life Assurance @gpany (“Liberty Life”) is the
claims administrator for the BBVA Compass Barargls, Inc. Long-Term Bability Plan (“LTD
Plan”). (“Wharton Decl.”) ECF No7 1 5. BBVA is the plan administa, but the insurance policy
that insures the LTD Plan “vests distonary authority in Liberty Life.1d. § 6.Thus, Liberty Life
has the “ultimate discretion and authority to daiee all questions of eligibility for payments
under the Plan, to determine the amount and manner of payment of benefits under the Plan,
construe and interpret the terms of [the] Polidg.Liberty Life is also “the sole source of
payment of benefitander the Plan.id.

Dhamija allegedly became disabled on or aroiluig 8, 2011, and thereafter submitted a
claim to Liberty Life for long-term disability mefits. Compl. 1 7, 9. Liberty Life granted long-
term disability benefits to Dhamija for eight mbatuntil Liberty Life denied Dhamija’s claim for
disability benefits on August 28, 2014. { 9.

On the same day Liberty Life denied Dharisijelaim for benefits, Liberty Life sent
Dhamija a letter explaining Liberty Life’s deasi to deny benefits. (“August 28 Letter”) McGee
Decl. Ex. B, ECF No. 8-1. The August 28 Letter mf@d Dhamija that she had a right to appeal

the denial and explained theopedure for filing an appedt. The Letter requested that any appea

! The Ninth Circuit treats a motion to dismissERISA denial-of-benefits claim for failure to
exhaust administrative remediesasmsunenumerated motion to dismiSee Bilyeu v. Morgan
Stanley Long Term Disability Pla683 F.3d 1083, 1088 (9th Cir. 2012). In addressing such a
motion, the Court may rely on evidence extrinsith® pleadings and may resolve disputed issug
of fact.ld.; see also Payne v. Peninsula Sch. D&%3 F.3d 863, 881 (9th Cir. 2011) (en banc)
(“[IIn entertaining an unenumerated motion to dismiss, the court may look beyond the pleadin
and decide disputed issues of fact.”) (intémaotation marks omitted). The Court will therefore
consider the exhibits accompanying the ipattriefs in deciding this Motion.
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of the denial be accompanied by medical and attiermation that supported the claim and state
that any appeal must “state the reasons whyfgeluyour claim should not have been deniéd.”

In addition to sending the August 28 Letter, lrilgd ife claims to have left Dhamija a
voicemail on August 28, 2012, informing Dhamija that benefits claim had been denied.
(“Eubanks Decl.”) ECF No. 10 { 6. Liberty Lig#so claims to have phoned Dhamija on August
29, 2012, to inform her for a second time that hainctlhad been denied and that she could appe
the decisionld. Y 7;see alsq“Dhamija Decl.”) ECF No. 18-2 | 2.

Dhamija does not recall the exact date skeived the August 28 Letter, but alleges that
she could not have received it eartiesan September 4, 2012. Dhamija Ded. ffollowing receipt
of the August 28 Letter, Dhamija faxed Liberty Ldeequest for all documents that Liberty Life
used in support of its adverbenefits determination. McGee=Bl.  10. Liberty Life promptly
complied.ld. T 11.

No further communication occurred betwebha parties until February 27, 2013 when
Dhamija’s representative, Selene Wilkes of fHeLaw Group, faxed a lettéo Liberty Life “to
confirm Ms. Dhamija’s appeal to Liberty Life . of [Liberty Life’s] denial of [Dhamija’s] . . .
claim,” and asking Liberty Life tbnot begin the review of [Dhaija’s] appeal until the appeal
documents are complete.” (“February 27 Letter”) BXGF 18-3 Ex. 1. Wilkes also left Liberty Life
a voicemail to notify Liberty Life of Dhamija’appeal. (“Wilkes Decl)'ECF No. 18-3 § 3. The
next day Rhonda Eubanks of Liberty Life ackmesdged receipt of the February 27 Letter in a
phone conversation with Wilkekl. 1 5; Eubanks Decl. § 10uBanks informed Wilkes that
Dhamija’s appeal was time-barred and thatRébkruary 27 Letter would be forwarded to the
“Appeals Review Unit.” Wilkes Decl.  5; Eulvies Decl. 1 10. Two days later, on March 1, 2013
Eubanks called Wilkes to confirm that Dhamijajgpeal was time-barred atitht the February 27
Letter would be forwarded to the Appeals Revidnit. Wilkes Decl. 6. Wilkes responded that
same day by faxing another letter to Liberty Ldisputing Liberty Life’s time-bar determination.

(“March 1 Letter”) Wilkes Decl. Ex. 2.
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On March 8, 2013, Liberty Life’s appeals rewi consultant, Kimberly Murray (“Murray”),
sent a letter to Wilkes stating that Dhamijelaim was time-barred and that “Liberty’s final
determination was rendered on August 28, 2012¢fjetore no additional information will be
considered.” (“March 8 Letter”) ECF No. 8-1 Ex.The March 8 Letter didot state that Liberty
Life conducted a review of Dhamija’s claim independent of Liberty Life’s initial decision to den
benefitsId. On March 25, 2013, Wilkes isea letter with medicalecords to be reviewed by
Liberty Life “in reconsideration of . . . Dhamigaclaim for benefits.(*"March 25 Letter”) McGee
Decl. Ex. K. After receiving thisew medical evidence, Libertyfeiagain decided not to conduct
an administrative review of its August 28, 20t¥erse benefit determination. McGee Decl. 1 20
Dhamija subsequently filed this action on June 5, 2013. ECF No. 1.

. LEGAL STANDARDS

A. Notification of Adverse BenefitDecision Requirements Under ERISA

“ERISA seeks to safeguard the well-being ardurity of working men and women and to
apprise them of their rights and obligeits under any employee benefit plaR€ralta v. Hispanic
Bus., Inc, 419 F.3d 1064, 1070 (9th Cir. 2005) (intdmpaotation marks omitted). ERISA fulfills
this purpose, in part, by requiring that “every eoyele benefit plan . . . provide adequate natice
writing to any participant or benefary whose claim for benefits undiae plan has been denied.”
29 U.S.C. § 1133(1) (emphasis added). The Depattofd_abor (“DOL”) has issued regulations
interpreting Section 1133, whichgaire that plan administratofprovide a claimant withwritten
or electronic notificion of any adverse befit determination®29 C.F.R. § 2560.503-1(g)(1)
(emphasis added). The adminigtramust also “[p]rovide clanants at least 180 days following
receipt of a notification of aadverse benefit determinatianthin which to appeal the
determination.” 29 C.F.R. § 2560.503-1(h)(3)¢ge also id§ 2560.503-1(h)(4).

B. Administrative Exhaustion

2 “[E]lectronic notification” isnot at issue here. All communicaris between Dhamija and Liberty
Life took place either in writing or over the telephone.
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“[T]he general rule governing ERISA claims]ithat a claimant must avail himself or
herself of a plan’s own internal review pealures before bringirgpit in federal court.Diaz v.
United Agr. Emp. Welfare Benefit Plan & TruS0 F.3d 1478, 1483 (9th Cir. 1995) (citidghato
v. Bernard 618 F.2d 559, 566-68 (9th Cir.1980)). The austrative exhaustion requirement,
while not explicitly in the text ofthe statute, is “consistent with ERISA’s background, structure &
legislative history and servesveral important policy considgions, including the reduction of
frivolous litigation, the promiton of consistent treatmeat claims, the provision of a
nonadversarial method of claims settlement, th@mization of costs of claim settlement and a
proper reliance on administrative expertidd.”

C. Standard of Review When Reviewing Denial of Benefits Under ERISA

UnderAbatie v. Alta Health & Life Ins. Cothere are two standa@f review that may
apply to the review of an administratogdverse benefits detaination. 458 F.3d 955, 962-63
(9th Cir. 2006) (en banc). In particular, if thian does not “confer disetion on the administrator
‘to determine eligibility for bendf or to construe the terms thie plan,” a court must reviethie
denial of benefits de novold. at 963 (citing-irestone Tire & Rubber Co. v. Bruch89 U.S. 101,
115 (1989)). However, if the plaml6esconfer discretionary authorigs a matter of contractual
agreement, then the standard of egwshifts to abuse of discretiond. The plan must
unambiguously provide disdren to the administratao alter the standard of review from the
default de novo review to the moreient abuse of discretion standaial.

A plan administrator’s “technical violatiord ERISA’s requirementausually do not alter
the standard of review unless thenefit administrator’s violatiorsre “wholesale and flagrant,”
Gatti v. Reliance Standard Life Ins. C415 F.3d 978, 985 (9th Cir. 2005); however, such
technical violations are a facttwr consider in determining whetha plan administrator abused its
discretion in denying benefitsee Abatie458 F.3d at 972. Similarly, if “a benefit plan gives

discretion to an administrator fiduciary who is operating under ar@lict of interest,” that too
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must be “weighed as a factor in determ@ivhether there is an abuse of discretideh. at 965
(internal quotation marks omitted).
1. ANALYSIS

The central issue that this Court mrestolve is whether Dhamija exhausted her
administrative remedies prior to filing suit undgRISA. To demonstrate that Dhamija exhausted
her administrative remedies, Dhamija must shaat ¢he filed a timely appeal after Liberty Life’s
adverse benefit determination.

The LTD Plan gives Liberty Lif¢he discretionary authority to interpret the terms of the
LTD Plan and determine benefit eligibility, aridus the Court reviews berty Life’s conclusion
that Dhamija’s appeal was time-barred for abuse of discr&ma&Wharton Decl. Ex. A at 41
(“Section 7 - General Provisions” provides tHaberty shall possess the authority, in its sole
discretion, to construe the terms of this pobeyl to determine benegétigibility hereunder”).
While the Court ultimately finds that Liberty Life committed a technical violation of ER$84,
infra Part I1l.A, the Court finds thahe violation was not sufficigly “wholesale and flagrant” to
alter the standard ofvew from abuse of disetion to de novo reviewatti, 415 F.3d at 985
(“[P]rocedural violations of ERI& do not alter the stalard of review unless those violations are
so flagrant as to alter thalsstantive relationship betweereteamployer and employee, thereby
causing the beneficiary substantive harnms8e also Abatie158 F.3d at 971 (examples of
“wholesale and flagrant” violationaclude an administrator failing to disclose policy details to
employees, not offering employees a claims proagdand failing to provide employees relevant
plan information in writing). Rather, the Court @hs the “procedural irregularity” in this case as
factor “in deciding whethdiLiberty Life’s] decision wa an abuse of discretiorXbatie 458 F.3d
at 972.

In addition, the Court recognizésat Liberty Life has a “straaral” conflict of interest
because Liberty Life both “has the ultimate diforeand authority to determine all questions of

eligibility for payments under thelan” and also “is the sole saerof payment of benefits under
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the Plan.” Wharton Decl.  6ge Moody v. Liberty Life Assurance Co. of Bqs®b F. Supp. 2d
1090, 1097 (N.D. Cal. 2009) (“A conflict of imest can exist for ERISA purposes when a
professional insurance company betfaluates claims as the planradistrator and pays benefits
under the plan.” (citing/letro. Life Ins. Co. v. Glen®54 U.S. 105, 114 (2008)pee also Abatie
458 F.3d at 965. Thus, the Court “weigh[s]”’ the existeaf a structural cohét of interest “as a
factor in determining whether tiptan administrator has abuseddtscretion in denying benefits.”
Metro. Life Ins, 554 U.S. at 115 (internal quotation marks omitted).

Finally, the Court notes that hth Circuit decisions reviewindenial of benefits claims
evidence a certain degree oblisitude” for ERISA claimantsSee Eppler v. Hartford Life &
Accident Ins. C@.No. 07-4696, 2008 WL 361137, at *11 (N.D. Cal. Feb. 11, 2008). For instang
the Ninth Circuit has noted the need to “consamiguities in an ERISA plan against the drafter
and in favor of the insuredBarnes v. Indep. Auto. Dealers AssinCal. Health & Welfare Benefit
Plan, 64 F.3d 1389, 1393 (9th Cir. 1995ge also Bergt v. Ret. Plan for Pilots Employed by
MarkAir, Inc,, 293 F.3d 1139, 1145 (9th Cir. 200&pldinger v. Datex-Ohmeda Cash Balance
Plan, 701 F. Supp. 2d 1205, 1210 (W.D. Wash. 2010). Moreover, when multiple documents ir
ERISA plan conflict, the Ninth @ecuit applies the plan document stdavorable to the employee.
See Banuelos v. Constr. Laborers’ Trust Funds for S, 882 F.3d 897, 904 (9th Cir. 2004)
(“Courts will generally bind ERISA defendantsttee more employee-favorable of two conflicting
documents . . .."). This general policy ofistude for ERISA claimants informs the Court’s
analysis in this case.

A. Whether Dhamija’s February 27, 2013 Letter Constituted An Appeal

Plaintiff argues that the Febmya27 Letter faxed to Liberty Life “to confirm Ms. Dhamija’s
appeal to Liberty” was sufficient to start thppeals process, if only to initiate Dhamija’s
statutorily guaranteed review of her adverseefie determination by an appropriate fiduciary.
Opp’n at 12. Defendants respond that the FebrR@nyetter did not constitute an appeal under th

Plan because the Letter did not explain whyelrty should have granted Dhamija’s claim for
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benefits, as the August 28 tter required. Mot. at Gee alsdAugust 28 Letter (“The written
request for review must . . . state the reasamgyou feel your claim should not have been
denied.”).

The Court has not found binding Ninth Circuitlzarity that clearly delineates when a
communication by a claimant following the deroék claim constitutes an appeal. However,
Judge Alsup’s opinion i&ppler v. Hartford Life & Accident Insurance ds.instructive. 2008
WL 361137 at *10-11. IfEppler, the claimant filed suit under ERA for wrongful denial of his
long-term disability benefitdd. at *1. At issue was whether the clainis letter constituted an
appeal, and thus required revidd. at *5. The claimant’s letterated: “Mr. Eppler wishes to
appeal The Hartford’s decision. In order to pietmm to do so, and to respond adequately to The
Hartford’s decision, we respectfuliequest that you provide ts [documents and information
regarding the claim].Id. at *10. The court held that althoutite claimant failed to submit any
further documents within the time for filing an &g, this letter created“duty to make a second,
independent review, even if it were basedt@same record with no new submissiotd. The
court reasoned that conductiagecond, independent reviewsyaoper given “the solicitude
under ERISA for claimantsld. at *11;cf. Barnes64 F.3d at 1393 (“We must construe
ambiguities in an ERISA plan against the drafter and in favor of the insured.”).

Judge Alsup’s reasoning is supported by D@gulations interpreting ERISA. In
particular, while 29 C.F.R. § 2560.503-1(h)(2)(epuires that every guoyee benefit plan
“[p]rovide claimants th@pportunityto submit written comments, documents, records, and othef
information relating to the clai for benefits” following aradverse benefit determinatiad,
(emphasis added), the regulation doesegtire claimants to submit such additional information
as a prerequisite to receng review of the decision.

Furthermore, although the August 28 Letter eggiestated that Dhamija was required to
“state the reasons why [she feltheaim should not have been dedt in order to appeal, and the

August 28 Letter requested thatyaappeal include additional medl documentation, the text of
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the LTD Summary Plan Description (“SPD”) doett include these requirements for submitting &
appeal. The SPD states merelgtth claimant, or her authorizegpresentative, “may appeal a
denied claim within 180 days” after receiving dio® of denial. Wharton Decl. Ex. B (“What Do
You Do To Appeal A Claim Denial?”). The SPD nogve states that a claimant must make an
argument or otherwise state her position in ordepfeeal, nor does it require a claimant to subm
additional documents in order to trigger an appdalndeed, the SPD states that “[a] final
decision on the review will be made within . . .d#ys following receipt of the written request for
review . . . without regard to whethall the information necessatp make an appeal decision
accompanies the filingwhich suggests that the Plan’s prdaee is to conduct reviews even in the
absence of additional documentation or argument provided by a clalthgetnphasis added).
The SPD is a formal LTD Plan documeguiverned by the requirements of 29 U.S.C.
8§ 1022.See Bergt293 F.3d at 1143 (“[T]he SPD is a pldacument and should be considered
when interpreting an ERISA plan. The ERISA statetguires the plan fiduciaries to act solely in
accordance with theocuments and instrumergeverning the plan . ..”) (internal quotation
marks omitted). By contrast, the August 28 Lettéonming Dhamija of Liberty Life’s decision to
deny benefits is not a plan document and tamhot modify or override the terms of the SPD
itself. See Helfrich v. Carle Clinic Ass’'n, P,328 F.3d 915, 916-17 (7th Cir. 2003) (employer
communications do not trumpremary plan descriptiomna other plan documentdppler, 2008
WL 361137, at *11 (plan controls overore restrictive denial letteryf. Banuelos382 F.3d at 904
(“Courts will generally bind ERISA defendantsttee more employee-favorable of two conflicting
documents . . .."). Accordingly, to the extéim¢ August 28 Letter sought to impose additional
requirements for a claimant’s submission obgpeal, the SPD, with its less restrictive
requirements, controls. Because the SPD dideuptire Dhamija to include arguments or
additional documentation with her appeal, @@urt rejects Defendants’ contention that the
February 27 Letter failed to constitute gpeal simply because it lacked argument and

accompanying documentation.
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To bolster their argument that the February_8iter was not an apgal, Defendants cite a
number of non-binding caseThe Court finds that all of theaee distinguishable from the present
case.

Defendants rely most heavily &erner v. Liberty Life Assurance Can unpublished
Ninth Circuit opinion, which affirmed a districoart’s finding that a @imant’s letter providing
“notice of the intent to appeal,” does not ditnge an appeal. 336 F. App’x. 676, 677-78 (9th Cir.
2009) (unpublished)in Werner the claimant sent a letterttee plan administrator on May 9,
2005, specifically asking that the plan administranat take any action to consider the appeal.”
Id. at 677. The plan administrateent a letter two months lateonfirming that the May 9, 2005
letter was “not an appeald. at 678. Almost seven months pasf®m the date of the plan
administrator’s letter until the@imant filed her actual appe&d. The Ninth Circuit affirmed the
lower court’s ruling that the claimant failedtimely exhaust her administrative remedies.

The present case is faclyalistinguishable fronWerner Importantly, Dhamija’s February
27 Letter provided more than mere “notice ofititent to appeal.” Dhaija’s February 27 Letter
explicitly stated that the letter was being fakedconfirm Ms. Dhamija’s appeal . . . of [Liberty
Life’s] denial of [Dhamija’s]long term disability claim®Wilkes Decl. Ex. 1. In addition, while
the plan administrator iWernerinformed the claimant thdier May 9, 2005 Letter did not
constitute an appeal, and tHb®th parties understood [the af@nt’'s] May 9, 2005 letter was not
an appeal,” 336 F. App’x at 677,derty Life did not inform Dhamij#hat her February 27 Letter

was insufficient to constitute an appeal. Rath#drerty Life took the pogion that the February 27

% Pursuant to Circuit Rule 36-3, unpublished Niftircuit authority isiot binding precedent on
this Court.

* Dhamija’s February 27 Letter recaied that Liberty Life “not bgin the review of Ms. Dhamija’s
appeal” until Dhamija submitted additional infortiea. Wilkes Decl. Ex. 1. Defendants argue that
Dhamija’s request that Liberty Life not bedts review of her appeal until she submitted

additional documents demonstrates that the February 27 Letter could not itself have constituted a

appeal. Mot. at 14. The Court is unconvinced. The February 2% dets not expressly condition
Dhamija’s appeal on the submission of additiai@umentation; the Letter simply asks that
Liberty Life wait to conduct itseviewof the appeal until this additional documentation has been
provided, which the February 27 Letter promiseprtwvide “within 21 days.” Wilkes Decl. Ex. 1.
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Letter was submitted outside the 180-day appeal window and thus was untimely, a position

Dhamija immediately conteste8eeEubanks Decl. Exs. E (record of February 28, 2013 telephope

conversation between Wilkes and Eubanks); Brg¥l 1, 2013 letter from Wilkes contesting
Liberty Life’s timeliness conclusion).

Finally, the claimant iWernerwaited seven months after thlan administrator informed
her that her May 9, 2005 letter did not constitateappeal before taking any action to file an
appeal or otherwise contest the plan admiaist’s determination. 336. App’x at 678. By
contrast, Dhamija immediately cawated Liberty Life to dispute berty Life’s characterization of
Dhamija’s appeal as “outside the 180 dayelime,” McGee Decl. Exdd (Eubanks’ phone log
with conversation notes), | (Wilkes’ fax to Eubartksputing timeliness of appeal), and Wilkes
submitted additional documents to Liberty Life on Dhamija’s behalf on Marcid.Z5x. K. Given
the factual differences betwe®ernerand the present case, the Court fiMdksrnerunpersuasive.

Defendants also rely dadwards v. Briggs & Stratton Retirement PlanSeventh Circuit
case, which held that a claimant’s untimghpaal cannot be remedied under the doctrine of
“substantial compliance.” 639 F.3&5, 361-62 (7th Cir. 2011). EBdwards the claimant sent a
letter to her administrator stag that the claimant would “decigeénether or not t@ppeal” after
reviewing documents upon which the administrétased its adverse benefit determinatidnat
364 (internal quotation marks omitte@hree months later, theaginant sent a second letter
notifying her plan administrator that she platine file an adminisative appeal “soon.Id.
However, the claimant did not send any actugkapuntil almost two eeks after the appeal
deadlineld. at 359. The court noted that it was “undisputeat [the claimarsg] appeal from the
Plan's original denial of benefits was untimely [and that the claimant Hameaningful access to
review proceduresld. at 361.The claimant nevertheless arguedttbhe “substantially complied”
with the appeal procedure, arnali$, that her appeal was timellg. at 361-62. Under these
circumstances, the court declined to rely an“gubstantial compliance” doctrine—which typically

applies to excuse plan administrators thabieat minor procedural violations from the more
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onerousde novaeview of benefits denials—to firthe exhaustion requirement satisfidl. at
361-63.

Here, Dhamija’s February 27 Letter explicithattd that she wished to appeal Liberty
Life’s denial of her claim. Moreover, Dhamijamediately disputed thder February 27 Letter
was untimely in the March 1 Letter. ImportantBhamija does not raise the issue of “substantial
compliance” as a mitigating factor. ThiEjwardsis inapposite to the present case.

In addition, Defendants analogizeSwanson v. Hearst Corp. Long Term Disability Rlan
Fifth Circuit case, which held that an initlaetter stating an “inteion to appeal” without
supporting documents could not remedy an untiraplyeal submitted more than three years aftef
the initial notice letter586 F.3d 1016, 1017-19 (5th Cir. 20QP&r curiam). The claimant in
Swansorsent a letter on August 25, 2003 statindiatention to appeal” the administrator’s
adverse benefits determinatidd. at 1017. The administrator informéee claimant’s counsel that
the August 25, 2003 Letter did not constitute an appeallhe claimant then waited more than
three years to file amppeal on February 27, 200d. The Fifth Circuit held that the August 25,
2003 letter was not an actual appeal because itemiiged an “intention to appeal” and “included
no factual or substantive arguments, and no evidence . . . [such teaw#smothing for [the
administrator] to consider on appedd’ at 1018-19 (internal quotation marks omitted).

The present case bears only a passing resemblaBSeeattonin addition to explicitly
requesting an appeal in her Fedny 27 Letter, Dhamija did not idle for more than three years
before engaging in further discussions with Lipeife about her appeal. To the contrary, Dhamij
followed up with Liberty Life concerning her aggd immediately upon leammyg that Liberty Life
considered the February 27 Letter untim&geMarch 1 Letter. Moreovert is unclear whether
the plan inSwansomrequired claimants to submit suppogidocuments to appeal an adverse

benefit determination, whereas in this caseLffié Plan’s SPD imposes no such requirements o

claimants who wish to appeal. To the extent that the Fifth Circuit interpreted ERISA as requiring

claimants to submit supporting documents befoe& tppeal may be heard, the Court disagrees
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for the reasons stated above. The Court fB\dtansorunpersuasive in thgresent context and
declines to rely on .

Because the February 27 Lethelfills the LTD Plan’s minimal requirements for filing an
appeal, because Defendants citiéhee binding nor persuasive &ority to the contrary, and in
light of the need to constru@yambiguities concerning the requirents for filing an appeal under
the LTD Plan against Liberty Lifsee Barnes64 F.3d at 1393, the Court finds that the February
27 Letter constituted an apal under the LTD Plan.

B. Whether Dhamija’s Appeal Was Timely

Dhamija contends that the recedate of the written denial notice is the proper starting da
for the 180-day appeals window to run, asestanh the August 28 Letter. Opp’n atske also
August 28 Letter (“The written geiest for review must bersiewithin 180 days of theeceiptof
this letter.”) (emphasis added). Dhamija argues tine start date for the 180-day window should
be no earlier than September 4, 2012, because tthat earliest date that Dhamija could have
received the letteid. at 9.

Defendants argue for several alternative start dates. Initially, Defendants propose the
August 28 Letter mailing date as the start datetfe 180-day appeal window, which would rendg
the February 27 Letter untimely by three ddyst. at 9. Next, Defendants suggest August 29,
2012 as the proper start dateceinDefendants assert, ERISAynéquires “notification,” not
written notification and Liberty gave Dh@mactual notice on August 29, 2012 over the phahe.
at 10. An August 29 start date would put Dhamifegbruary 27 Letter two days outside of the
180-day appeal window. Finally, Defendants retythe federal common law three-day mailbox
rule to argue that August 31, 2012, three days afteerty Life sent the August 28, 2012 Letter,
should be the start datel. at 11. An August 31, 2012 start date would mean that Dhamija’s

February 27 Letter, sent on the 180th daher 180-day appeal window, was timely.

® Defendants’ remaining cases agually distinguishable for reass similar to those discussed
above.
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Under ERISA, plan administrators must paei‘written or elecwnic notification” of
adverse benefit decisions. 29 C.F.R. § 2560.503-1)(d)(@n administrators must give claimants
180 days from “receipt” of the written notice aharse benefit decision to file their appeal. 29
C.F.R. § 2560.503-1(h)(3)(i). Under federal comrtam, which governs in the ERISA context so
long as it is not “inconsienht with ERISA’s objectives,Schikore v. BankAmerica Supplemental
Ret. Plan 269 F.3d 956, 962 (9th Cir. 2001), if theraimcertainty about whieer a party actually
received a letter sent to them, thibere is a rebuttable presumption that the letter was received
the “usual time,’ld. at 961-62 (extending the mailbox presiion, that “the proper and timely
mailing of a document raises a rebuttable presiomphat the document has been received by th
addressee in the usual tim&’the ERISA context).

Neither the voicemail left by Eubanks August 28, 2012, nor the phone call made by
Eubanks to Dhamija on August 29, 2012, meets tligewmotice requirements under ERISA or it
regulationsSee29 U.S.C. § 1133(1) (“[E]very employee benefit plan shall . . . provide adequat
notice inwriting to any participant or befieiary whose claim for beng$ under the plan has been
denied, setting forth the specific reasons for such demidden in a manner calculated to be

understood by the participant.”) (emphasis ajd29 C.F.R. § 2560.503-1(g)(1), (h)(3)(i). A

phone call does not meet ERISA’s statutory amyilsory written notice requirements, regardless

of any actual noticeSee, e.gRodolff v. Provident Life & Accident Ins. C&856 F. Supp. 2d 1137,
1143 (S.D. Cal. 2003) (“[T]he regulations governingl &R plans clearly state that the . . . clock

for filing an appeal begin® run upon receipt of\aritten denial letter . . .”) (emphasis added);

Kansas v. Titus452 F. Supp. 2d 1136, 1149 (D. Kan. 2006) (“[V]erbal notice fails to comply with

the ERISA notification requirements . . . .”). Ratug written (or electronichotice of an adverse
benefit determination is sound pgliERISA mandates #t a notification obn adverse benefits

determination contain numerous pieces of informatiBnme of this information, such as internal

®29 C.F.R. § 2560.503-1(g) requires that anyeask benefit determination notice include:
(i) The specific reason or reasons for the adverse determination;
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plan rules and procedures or the “scientificlamical judgment” suppding a decision, can be
quite technical. ERISA also requires that suc¢brimation be presented in “a manner calculated tp
be understood by the claimant.” 29 C.F.R. § 2560.503-E{gn if a plan’s representative verbally
communicates all the required infioation to a claimant over the phorlee claimant is unlikely to
understand and retain all the impaitanformation about the badisr the plan’s decision and the
procedural safeguards in place to protect the clainvaen the information is presented in this
manner. The deficiencies in verbal notice, didifion to the plain language of the statutory and
regulatory text, convince the Cauhat Liberty Life’s voicemaiand phone call to Dhamija were
not sufficient to begin Dhamija’s 180-day appeindow, and thus #t the 180-day appeal
window did not start on eithéugust 28 or August 29, 2012.

Defendants argue in the alternative thatttitee-day mailbox rule should govern, and thus
that the start date should be August 31, 2012.Adwet need not determine whether the three-day
mailbox rule applies here, because even assumatgt tthoes, Dhamija’s claim is not time-barred.

Counting from August 31, Dhamija faxed her Febyuzv Letter to Liberty Life on the 180th day

(i) Reference to the specific plan praeiss on which the determination is based;

(i) A description of any addional material or information necessary for the claimant to

perfect the claim and an expédion of why such materialr information is necessary;

(iv) A description of the plan’seview procedures and the tirmits applicable to such

procedures, including a statement of the clairsaight to bring aivil action under section

502(a) of the Act following an adverdenefit determination on review;

(v) In the case of an adverbenefit determination by aaymp health plan or a plan

providing disability benefits,
(A) If an internal rule, guideline, protok; or other similar criterion was relied upon
in making the adverse determination, eittiner specific rule, guideline, protocol, or
other similar criterion; or a statement tkath a rule, guideline, protocol, or other
similar criterion was relied upon in makitige adverse determination and that a
copy of such rule, guideline, protocol, @her criterion willbe provided free of
charge to the claimant upon request; or
(B) If the adverse benefit determiratiis based on a medical necessity or
experimental treatment or similar exclusior limit, either arexplanation of the
scientific or clinicaljudgment for the determinatioapplying the terms of the plan
to the claimant’s medical circumstances, or a statement that such explanation will b
provided free otharge upon request.
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of her 180-day appeal window. Accordingly, theu@ finds that Dhamija’s February 27 Letter

was timely, whether the period for appeal begamioon August 31 or several days thereafter.

C. Whether Remand for Further Administrative Proceedings Is the Appropriate
Remedy.

“[R]lemand for reevaluation of the merits oflaim is the correct cose to follow when an
ERISA plan administrator, with discretion to appl plan, has misconstrued the Plan and applied
wrong standard to a benefits determinatid@affle v. Sierra Pac. Power Co. Bargaining Unit Lon
Term Disability Income Plar85 F.3d 455, 461 (9th Cir. 1996). However, “retroactive
reinstatement of benefits is appriate in ERISA cases where but for [the insurer’s] arbitrary
and capricious conduct, [the insured] would hawetioued to receive the benefits or where there
[was] no evidence in the record to sup@otérmination or denial of benefit€Grosz-Salomon v.
Paul Revere Life Ins. Ca237 F.3d 1154, 1163 (9th Cir. 2001) (edt@yns in orignal) (internal
guotation marks omitted).

Here, Liberty Life miscontrued the LTBlan and ERISA’s requirements, both by
calculating the window for Dhamija’s appeal from the date Liberty defatits denial letter, as
opposed to the date on which Dhamgaeived the denial lettersee suprdart 111.B, and by
imposing requirements for filing an appeal tdatnot appear in the SPD or any other Plan
documentsee suprdart Ill.A. These errors led Libertyfe to mistakenly conclude that
Dhamija’s appeal was time-barred. However, theseswere not but-for causes of the decision {o
terminate Dhamija’s benefits. Liberty Life’sitial decision to deny benefits was based on a
determination that Dhamija’s rdeal records did not supporfiading that she was disableSee
August 28 Letter. This decisioniisdependent from and predatesy misapplication of the LTD
Plan, and the Court cannot determine whethkeelty Life, had it considered the merits of
Dhamija’s appeal, would have restored DhamijasaMility benefits or not. Nor can the Court say
that there is “no evidence in the recordtgport a termination or denial of benefitSrosz-

Salomon 237 F.3d at 1163. The August 28 Letter thatied Dhamija’s disability claim cites
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medical evidence that, if accurate, tendshow that Dhamija was not disabl&keAugust 28
Letter (citing conversations tveeen Liberty Life and Dhamija treating physician, in which
Dhamija’s physician allegedly stated thatéte are no abnormal physical findings beyond a few
muscle tender points. . . and no definitive diagnosis has been made.”).

Because the Court cannot conclude either‘thattfor” Liberty Life’s improper refusal to
consider Dhamija’s appeal, Dhamija “would have cumeid to receive the benefits,” or that there
“no evidence in the record to suppoteamination or denial of benefits3Grosz-Salomom237 F.3d
at 1163, the Court finds that the appropriat@edy is to remand this case for further
administrative reviewSee also Saffl&85 F.3d at 461accord Jones v. Metro. Life Ins. Cd56 F.
App’x 647, 649 (9th Cir. 2011Eppler, 2008 WL 361137, at *11. If, upon further administrative
review, Liberty Life affirms its decision to demhamija benefits, Dhamija may appeal to this
Court at that time.

V. CONCLUSION

Because Dhamija filed a timely appeal, theu@ DENIES Defendants’ Motion to Dismiss
for Failure to Exhaust Administrative Remedi€se Court REMANDS the matter to Liberty Life
to conduct a “full and fair review” of Dhamija’s chai“that does not afford deference to the initial
adverse benefit determination ahdt is conducted by an appropeiamamed fiduciary” as required
by 29 C.F.R. 8 2560.503-1(h).

IT IS SO ORDERED.

Dated:Octoberl6,2013 H'. M\__
LUCY H. H

United States District Judge
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