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*E-Filed: April 16, 2014*

NOT FOR CITATION
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN JOSE DIVISION

HEATHER BROOKSBANK, No. C13-02667 HRL
Plaintiff, ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANT'S
MOTION TO DISMISS
PRIVATE CAPITAL GROUP, LLC; and
DOES 1-20 inclusive, [Re: Docket No. 48]
Defendants.

Plaintiff Heather Brooksbank sues Private @apsroup (“PCG”) for breach of contract af
fraud arising from PCG'’s sellinger house at a trustee’s sale @ast of allowing her to pursue the
“short sale” option pursuant to their alleged agnent. PCG removed the case and now moves
dismiss Brooksbank’s complaint for failure tatet a claim upon which relief can be granted.
Brooksbank opposes the motion. Based on tbeéimg and responding papers, as well as the
arguments of counsel at the hiagron April 15, 2014, the Court grantspart and denies in part
PCG’s motion.

BACKGROUND
Brooksbank was in default on her mortgage by May 2009. On May 1, PCG (or a

representative thereof) calleddscuss her options with respect to her default, including PCG’$

“short sale” program. On May 8, Brooksbank chlRCG to accept the “shigale” offer. Among

other things, Brooksbank was told to enlist a eséhte agent to fax PCG a marketing plan and
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listing agreement before the date of the schedulstee’s sale. Plaintiff agreed to fulfill the
requirements and was told she would receive erlettthe mail. Shortly thereafter, Brooksbank
received a “written offer” from PCG to take advage of the short sapgogram. The offer letter
provided that Brooksbank must libie property for sale at markedlue, be available for any
showings, keep the property reasonably clesintain the yard, and pay $821.68 per month to

cover the cost of taxes and insurance on thegptgp In return, PCG will pay Brooksbank 5% of

the net sale proceeds and forgive any remgidiebt. Brooksbank called PCG and accepted the

offer. She hired a real estate agent and compligdall of PCG’s requirements. Regardless, PC

sold her home at the Trustee’s Sale on Kay2013, causing her to lose over $300,000 in equit
she had in the home.
LEGAL STANDARD

A motion to dismiss for failure to state a clgorsuant to Fed. R. CiP. 12(b)(6) tests the
legal sufficiency of the claims in the complaiMavarro v. Block250 F.3d 729, 732 (9th Cir.
2001). Dismissal is appropriate whdhere is no cognizablegal theory or an absence of sufficig
facts alleged to supportcagnizable legal theoryld. (citing Balistreri v. Pacifica Police Dep/ 19901
F.2d 696, 699 (9th Cir. 1990)). In such a motionradterial allegations in the complaint must b
taken as true and construed in thétignost favorable to the claimarid. However, “[tlhreadbare
recitals of the elements of a cause of actspported by mere conclusory statements, do not
suffice.” Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2009). Moreovéne court is not required to
accept legal conclusions cast i fiorm of factual allegatiori§those conclusions cannot
reasonably be drawn from the facts allege@légg v. Cult Awareness Netwod8 F.3d 752, 754-
55 (9th Cir. 1994).

Federal Rule of Civil Procedure 8(a)(2) regs only “a short and plain statement of the
claim showing that the pleader is entitled to rélidfhis means that the flactual allegations must
be enough to raise a right to rela@jove the speculative levelBell Atlantic Corp. v. TwombJy650
U.S. 544, 555 (2007). However, only plausible claiargelief will survive a motion to dismiss.
Igbal, 129 S. Ct. at 1950. A claim is plausible & factual content permitke court to draw a

reasonable inference that the defendmitiable for the alleged miscondudd.
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“In alleging fraud or mistake, a party mssate with particulaty the circumstances
constituting fraud or mistake.” Fed. R. Civ.9b). However, “[m]alice, intent, knowledge, and
other conditions of a person’smdii may be alleged generallyld. “A pleading is sufficient under
rule 9(b) if it identifies the circumstances ctiging fraud so that a defendant can prepare an
adequate answer from the allegas. While statements of the tinpdace and nature of the allegsg
fraudulent activities are sufficigmrmere conclusory allegatisrof fraud are insufficient.’Moore v.
Kayport Package Express, In885 F.2d 531, 540 (9th Cir. 1989).

While leave to amend generally is granted liberally, the court has discretion to dismis

claim without leave to amend if amendment would be fuilezera v. BAC Home Loans Servicin

L.P., 756 F. Supp. 2d 1193, 1997 (N.D. Cal. 2010) (ciBugnas v. Kipp90 F.3d 386, 393 (9th Cir.

1996)).
DISCUSSION
A. Breach of Contract

“A [claim] for damages for breach of contrastcomprised of the following elements: (1)
the contract, (2) plaintiff's performance or egeuor nonperformance, (3) defendant’s breach, g
(4) the resulting damage to plaintiffDurell v. Sharp Healthcarel83 Cal. App. 4th 1350, 1367
(2010). PCG argues that Brooksbank maisadequately pled any element.

1. Existence of a Contract

“An essential element of any coatt is the consent of the parties, or mutual assent.”
Donovan v. RRL Corp26 Cal. 4th 261, 270 (2001) (citingIC&ivil Code 88 1550(2), 1565(2)).
“Mutual assent usually is manifested by an oflemmunicated to the offeree and an acceptanc
communicated to the offerorid. at 270-71. “An offer is the manifestation of willingness to en
into a bargain, so made as totjiysanother person in understanding that assent to that bargain
invited and will conclude it. The determinatiohwhether a particular communication constitutg
an operative offer, rather than an inoperatiep s the preliminary negotiation of a contract,
depends upon all the surrounding airstances. The objective manifestation of the party’s ass
ordinarily controls, and the pgerent inquiry is whether the ilnddual to whom the communicatior

was made had reason to believe thatas intended as an offerltl. at 271.
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Brooksbank alleges that the letter wasriten offer that she orally accepted?CG argues
that the letter is merely an invitation to discugeraktives to foreclosure and that it never conse
to be bound by an agreement. For example, ther iedicates that Brasbank “may qualify for a
Short Sale” and asks her to “[p]lease contact Us&7-776-0006 or sign andwen this form to ug
... and we will call you to discuss the progran@h the other hand, Brooksbank points to exce
which urge her “to takedwvantage of [the] short sale offer.” kémver, the lettecontains definite
and certain terms, which Brooksbank bedié she had the power to accept.

The letter itself is ambiguous as to whether is\&aa offer or merely an invitation to discus
alternatives to foreclosure, and the detertnomawill ultimately depend on the surrounding factu
circumstances. At his point, Brooksbank hagjadéely alleged that Wwas objectively reasonable
for her to believe that the letter constituted #ardo participate in the short sale program, which
she accepted, thereby creating a valid contracto/lingly, she has adequately pled the existef
of a contract.

2. Plaintiff's Performance or Excuse for Nonperformance

PCG asserts that Brooksbank failed to adequalttdge that she performed as required b
the purported agreement. She ambiguously aléug she “accepted by verbally agreeing to itg
terms and fully performing,” but sHails to specifically allege thathe immediately called or sign
and returned the form to PCG,tbat she paid the monthly tax and insurance installment. How
the FAC does specifically allege that “[u]pon receividgfendant’s written offer. . Plaintiff called
Defendant and accepted the offer . ...” FAG &R. Moreover, as PCG itself points out, while

excuses for nonperformance must be specificalig ph general allegation of full performance is

sufficient. Durell, 183 Cal. App. 4th at 1367-68. Thus, @aurt is satisfied that Brooksbank has

adequately pled the performance of bbligations under the alleged contract.
3. Defendant’s Breach
Brooksbank alleges that PCG breached the cortigaselling her home at the Trustee’s §
instead of allowing her to pursue a short salagreed. PCG argues that it its only obligation w4

to discuss options with Brooksbank if she contht¢hem. However, as discussed above, that

! Brooksbank concedes PCG's assertion that aaledreement is time-barred and proceeds on
theory of a written contract only.
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argument has been rejected. Thus, the Caudsfihat Brooksbank haslequately pled PCG’s
breach.

4. Damages

Brooksbank alleges that she had over $300,00Quityein her home, which was lost as a
result of her home being soldthe Trustee’s Sale. PCG asséhntt there was no equity in the
home because, as defined in the purported agrdetfaeshort sale is an agreement between yo
the mortgage company to satisfy your loan for teas the total amount owed on the mortgage.
However, at this stage thewrt assumes the truth of Brooksek& allegations, and while the
alleged contract appears to anticipate that the heilissell for less than is owed, it is not stated a
a condition precedent to the validity of thieo. Additionally, the court can infer from

Brooksbank’s well pled facts thahe did not receive her allegexpectancy of 5% of the net

and

proceeds from the short sale or forgiveness of thenbalaf her debt if in fact the home sold for less

than what was owed, and that she als@alliéy suffered reliance damages by performing her
obligations under the contracAccordingly, the Court finds #t Brooksbank sufficiently pled

damages.

Having found that Brooksbank’s First Amendedmplaint adequately pleads the necessary

—

elements of breach of contract, PCG’s motion to disns denied with reggt to Brooksbank’s firg
claim for relief.
B. Fraud
“A person may not ordinarily recover in tdar the breach of duties that merely restate

contractual obligations.’Aas v. Superior Courk4 Cal. 4th 627, 643 (2000). Brooksbank’s secp
claim for relief alleges that PCG fraudulently misreyergted that if she listeuer property for sale
at fair market value, was available for showingsaintained the property and yard, and coveredi|t
taxes and insurance, then PCG would pay heobte net proceeds ofdlsale and forgive any
remaining debt. Brooksbank has merely restdtederms of the alleglecontract, which is
generally prohibited, and does rmogue than any exception applieghus, her second claim for

relief is dismissed without leave to amend.
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Accordingly, PCG’s motion to dismissgsanted in part and denied in part.
IT IS SO ORDERED.
Dated: April 16, 2014

OWARIR. LLOYD
ITED STATES MAGISTRATE JUDGE

2 PCG also requests judicial notice of several loan-related documents as well as Brooksbank

original complaint. However, because theseutleents were not considered in deciding this
motion, the request for judiciabticed is denied as moot.
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C13-02667Notice will be electronically mailed to:

Andrew Michael Oldham aoldham@landcounsel.com

Avi Noam Phillips  aphillips@wghtlegal.net, spoli@wrightlegal.net
Magdalena Chattopadhyamagdalena@magdalenalg.com

T. Robert Finlay rfinlay@wrightlegal.net, ggrant@wrightlegal.net

Counsel are responsible for distributing copiesf this document to co-counsel who have not
registered for e-filing under the court's CM/ECF program.




