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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SUSAN BUCKLEY, Individually and On Case No.: 33-CV-02812EJD

Behalf of All Others Similarly Situated
ORDER GRANTING DEFENDANT'S
Plaintiff, MOTION TO DISMISS

V. [Re: Docket No. 1%
ALIGN TECHNOLOGY, INC.

Defendant.

N N N N N N e e e e e e

Plaintiff Susan Buckley*Plaintiff” ), an individual, bringshis class action against
Defendant Align Technology In¢:Align”) allegingthatAlign hasengaged in fraudulent
misrepresentation regarding the Invisalign system, deceiving custorteeblieving that it can
treat malocclusionsPlaintiff's allegedbasisfor federal jurisdiction i£8 U.S.C. § 1331Presently
before the Court is &endant’s Motion to Dismiss PlaintifFirst AmendedComplaint. Dkt. No.
15. The Qurt found this matter suitable for decision without oral argument pursuant to Civil
Local Rule #1(b) and previously vacated the hearimtaving fully reviewed the paks’ papers
and for the following reasons, the CoGRANTSDefendants Motion to Dismiss.

. BACKGROUND
a. Parties and Factual Background
Align is a Delaware corporation that “designs, manufactures, markets anthsell

Invisalignsystem... as well as 3D digatl scanning products and services for orthodontic and
1
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restorative dentistry worldwide.First Am. Compl. (“FAC”){ 7, Docketltem No. 14 Align’s
Invisalign system “consists of a series of doctor-prescribed, custom rotumath thin, clear
plastic renovable orthodontic appliancealignerg that move that patient’s teeth in small
increments from their original state to a more optimal treated stiteEX. A. Since 1999, more
than 1.5 million patients in over forfi¥e countries have used the Inviggh system.|Id. § 7.

Plaintiff asserts that on December 2808, she began usitigvisalignalignersto treat her
malocclusions. Id. § 6 Plaintiff purchased thevisalign productafter herdentist took detal
impressions of her teeth pursuant tgyA’'s instructionsand sent them to evaluated by
Invisalign employeeslid.  20. She wore thaignersas directed through November 2040
which point she discovered that the Invisalign product was not treating her msiogsl Id. | 6.
In Octder 2011 Plaintiff underwent dental treatmeotcorrect detal issues that the Invisalign
systemfailed to treat.ld.

Plaintiff alleges that Align misled her and other consumers similarly sittatselieve that
the Invisalignaligners ould improve malocclusiondd. Plaintiff claims that Align’s
misrepresentations are publicized in advertising and product packadiffgl4. As an example
Plaintiff points to Align’s websitewhichclaims:

From mild cases of crooked teeth and protruding teeth, to much more difficult

dental problems involving serious malocclusion, overbite, or underbite,

Invisalign[] effectively corrects a wide variety of dental problems. thwreyour

teeth are widely gapped, overly crowded or somewhere in between, Invisalign has

an affordable teeth straightening option for you.

Id. 1 15(citing Invisalign’s Treatable Cases, www.invisalign.com/Hiowisalign
Works/Pages/Treatableéases.aspx (last visitddly 31, 2014)). Plaintifallegesthat class
members later leayafter relying on false advertising by Aligthat they need other dentistry

procedures to tredtheir malocclusions.ld. I 22. Accordingly, Plaintiff alleges that shand class

! Malocclusion means thmisalignment of teethindividuals suffering from malocclusion may have a difference
between the size of the upper and lower jaws or between jaw and tooth sitimgé&solvercrowding of teeth or in
abnormal bite patternsSeeUnited States National Library of Medicine, Medline PMslocclusion of Teeth(Feb.
22, 2012) http://lwww.nlm.nih.gov/medlineplus/ency/article/001058 htm
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members wuld not hae purchased Align’s Invisaligsystemhad they knowithe alignersvere
not capable of treating their malocclusiond. I 23.

b. Procedural Background

OnJune 19, 201, laintiff filed aclass actiotomplaintpursuant to Federal Rule of Civil
Procedure 23.SeeCompl., Docket Item No. 1Plaintiff thenamendedhe Complaint as of right,
filing the FAC on September 18, 2013. In tRAC, Plaintiff modified the dateon which she began
theInvisaligntreatmentfrom October 2011 to December 20(eeDkt. No. 14. Plaintiff brings
this action on behalf dfierselfand aclassof similarly situated individualdefined in the FAC as
“all persons in California, who within the relevant statute of limitatenopl, purchased the
Invisalign[] system... totreatmalocclusions Id. 1 25 Plaintiff's claimsare as follows(1)
violation of Magnuson-Moss Warranty Act; (2) unjust enrichment; (3) money had aidad; (4)
breach of express warranty; (5) breach of implied warranty of merchatytaléi)i breach of
implied warranty of fithess for a particular purpose; (7) violation of Califtamiafair competition
law; (8) violation of California’s False Advertising Law; (9) violation of Gaiifia’s Consumer
Legal Remedies Act; and (10) negligent misrepreg@n. SeeDkt. No. 14. Align filed the
instantMotion to Dismiss on October 4, 2018eeDkt. No. 15.

. LEGAL STANDARD
Under Federal Rule of Civil Procedure 12(b)(6), a complaint may be dismisstils to

state a claim upon which relief cang@anted. A motion to dismiss under Rule 12(b)(6) tests the

legal sufficiency of a complaintNavarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001). Dismissa

pursuant to Rule 12(b)(6) may be based on either (1) the “lack of a cognizablaéeggl’'tor(2)

“the absence of sufficient facts alleged under a cognizable legal th&alystreri v. Pacifica

Police Deft, 901 F.2d 696, 699 (9th Cir. 1990).
Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead each cldhme i
complaint with suicient specificity to “give the defendant fair notice of what theclaim is and

the grounds upon which it rests.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(quoting_Conley v. Gibson, 355 U.S. 41, 47 (1957)). In considering whethemtipdanat is

sufficient to state a claim, the court must accept as true all of the factual allsgattained in
3
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the complaint.Ashcroft v. Igbal 556 U.S. 662, 678 (2009). The court must also construe the

alleged facts in the light most favorable te filaintiff. Love v. United States, 915 F.2d 1242,

1245 (9th Cir. 1990)While intricate detailed factual allegation are not necesplamtiffs must
allege sufficient facts that moweyond the level of speculatiom “nudge]] their claims across the
line from conceivable to plausible.” Twombly, 550 U.S. at 570.

Fraudbased claims are subject to further heightened pleading requirements undar Fed

Rule of Civil Procedure 9(b). A party alleging fraud “must state with pdatity the

circumstancesonstituting fraud.” FedR. Civ. P. 9(b). The allegations must be “specific enough

to give defendants notice ... so that they can defend against the charge and not just tey that

have done anything wrong.” Semegen v. Weidner, 780 F.2d 727, 731 (9th Cir. 1985). To ths
the allegations must contain “the who, what, when, where, and how’ of the misconduetdcharg

Vess v. Ciba—Geigy Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 2003) (quoting Cooper v. Pick

137 F.3d 616, 627 (9th Cir. 1997)). Allegations of fraud must also contain an account of the
place, and specific content of the false representations as well as the idertigeganties to the

misrepresentations.Swartz v. KPMG LLR 476 F.3d 756, 764 (9th Cir. 2007) (quotiBdwards

v. Marin Park, Inc., 356 F.3d 1058, 1066 (9th Cir. 2004)).

[ll. DISCUSSION

a. Magnuson-Moss Warranty Act

The MagnusorMossWarranty Act (“MMWA"), codified at 15 U.S.C. 8§88 2301-232,
seq, provides that a consumer may assert a civil cause of action to enforce the tenmsgied
or express warrantyAny “consumer who is damaged by the failure of a supplier, warrantor, or
service contractor to comply with any obligation under this chapter, or undetenwvarranty,
implied warrantypr service contract” may file suit for damages and other legal and equitable
relief. 15 U.S.C. § 2310(d).

Section 2310(d)(3)(C) of ttRdMWA stateghat no claim shall be cognizable “if the action
is brought as a class action, and the nurobeamed [aintiffs is less than one hundredFailure

to satisfy this requirement can result in the dismissal of an action. For exanider;, o General

Motors Corp., 80 F.R.D. 136 (S.D. Ohio 1978g single named plaintiff failed to identify at least
4
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one hundred plaintiffs in the complaint. When the named plaintiff moved for clasaédifi
the court considered this pleading deficiency and determined both theagheettificabn
motion should be denied and moreover that the case should be disimidaekl of subject matter
jurisdiction. Barr, 80 F.R.D. at 140. In doing shet ®urtreasonedhat “there must be at least
one hundred individuals Named in the complainfand they must be more than uniddied
potential class membetghus, the faintiff’'s generalized allegation that the class exceeded one
hundred persons did not satisfy the jurisdictional requirement of section 2310(d)i¢R)&x)138-
39.

In the present casPJaintiff likewise fails toname one hundred plaintifis the FAC The
FAC only containsclaims on behalf of a single named plaintiff, Susan Buckley, and others
similarly situated.SeeDkt. No. 14. Instead of naming other members of the dMaBtiff alleges
thatthe numbenof other plaintiffs is‘in the thousands. Id. 1 27.

Courts have examined whether the number of named plaintiffs is dispesitive

jurisdiction under the MMWA and have held tlaatually naming at least one hundred plaintiffs i$

unnecessary fhlaintiffs otherwise properly invoke jurisdiction under the Class Action Fairness

(“CAFA"). Seee.g, Wolph v. Acer Am. Corp., No. C 09-01314 JSW, 2009 WL 29694672,

(N.D. Cal. Sept. 14, 2009) (“[B]ecause Plaintiffs allege an alternative bagigigatiction under
CAFA, the Court has jurisction to adjudicate PlaintiffsMagnusonMoss Act claim”);see alsdn

re NVIDIA GPU Litig., 2009 WL 4020104at*7 n. 13(N.D. Cal. Nov. 19, 2009)‘The Court

notes that Plaintiffs satisthé MagnusonMoss Act’s jurisdictional requirement because they
allege jurisdiction baseoh the Class Action Fairness Act'ere,Plaintiff states that the Court
has subject matter jurisdiction pursuant to 28 U.S.C. § 1281federal question jurisdiction
arising fromthe MMWA claim. SeeDkt. No. 141 9. Plaintiff has not asserted an alternative bas

for federal jurisdictio over the action, such as CAFA. ConsequettilyCourt finds thait lacks

jurisdiction to hear Plaintiff ¢ MWA claim because there are not one hundred named plaintiffs i

the FACand because Plaintiff does not allege an alternative bagigikaticion. The Courtwill
dismissPlaintiff's FAC on this basisNeverthelesdhecause the Court will dismiss the FAC with

leave to amend, it will go on to briefly address the parties’ additional argsiment
5
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b. Fraud-Based Claims

Align argues thagvery claim inPlaintiff's FAC should be dismissed becatXaintiff fails
to allegefacts thasatisfythe plausibility and particularity standards of Rule 8 and 9%BgeDKkt.
No. 15. In respons@Jaintiff assertghat na all of her claims must be meavith heighteed
particularity. SeePl.’s Opp’n,Docketltem No. 20.

The Ninth Circuit has held that when a Plaintaflegds] a unified course of fraudulent
conduct and rel[ies] entirely on that course of conduct asasis bf a claim.. the claim is said to
be‘grounded n fraud or to ‘sound in fraud,” and the pleadingtbht claim as a whole musatisfy
the particularity requirement of Rule 9(b)Vess 317 F.3d at 1103—04ere, PlaintiffsUCL,
FAL, and CLRA causes of action sound in fraud asdguchareplainly subject to the heightened

pleading requirementsSeeBrazil v. Dole Food Co., Inc., 935 F. Supp. 2d 947, 963 (IS&D.

2013) (finding UCL, FAL, and CLRA claims are sound in fraud and are subject to tteemeid
pleading requirement of Rule 9fb Plaintiff's other causes of acti@ne predicated on the same
course of conduct as the UCL, FAdnd CLRA claims.SeeDkt. No. 14. Throughout the FAC,
Plaintiff alleges that Align utilized misleading marketing practicesdeiceive customers into
purchasingthe Invisalign system, a decision that the class members would not have ch#teyha
known thealignerswould not treat theimalocclusions Id. § 3 Therefore, even though fraud is
not necessarily an element of each claimQbart findsthat all of Plaintiff's claims are subject to
the heightened pleading standard of Rule 9(b) because the crux of Plaintiff t@lisgee
premised on a uniform course of fraudulent condietss 317 F.3d at 1103.

“Averments 6fraud must be accompanied by ‘the who, what, when, where, andofiow’
the misconduct chargedVess 317 F.3d at 1103 (quoting Cooper, 137 F.3d at 6RWgintiff
argueghatshe has satisfied these requiremgmtsvever the Court disagrees for at least two
reasons.SeeDkt. No. 20.

First, Plaintiff alleges that Invisalign’s marketipgactices misleads consumers into
believingthat thealignerscan treat malocclusions. SB&t. No. 14 § 2.Plaintiff focuses on
“prominently displayed ... advertising, including brochures placee@miskts ad orthodontists

offices, advertisementand on its website.1d. 1 3. Although Plaintiff highlights alleged false
6
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advertisementsshefails to specify that sheelied on these marketing practices to her detriment.
Nowhere in the FAC does Plaintiff specify that she was exposed to Invisal@yestisements or
websitebefore she started the Invisalign treatment

Second, Plaintiff makes the conclusory allegation that the Invisaligmsystenotreat
malocclusions.ld. 1 1. To support this contention Plaintiff provides her own personal experien
with the Invisalignsystem but fails to allege howhe alignersannot treat the malocclusions of
other consumersld. § 6. A plaintiff is required to provide enough detail to give opposing fmartie

notice oftheparticular misconduct that is alleged to constitute fretigeid ex rel. United States v.

Lungwitz, 616 F.3d 993, 999 (9th Cir. 2010). If the complaint only tenders “naked assertion[s
devoid of “further factual enhancement,” then the complaint cannot survive a motion tssdismi
Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 537nintiff's statement fails to provide
such necessary factual enhancements as to the fraud alleged; théref@ayrt finds that
Plaintiffs FAC does not satisfy the Rule 9(b) heightened pleading requirement.

c. Statute of Limitations

Align argueghat Plaintiff'sclaims are barred by the applicable statoftdimitations See
Dkt. No. 15. In opposition, Plaintiff contends that the delayed discoukryapplies to her claims.
SeeDkt. No. 20. For purposes of the instant motibwe, Court agrees with Plaintiff.

A federalcourt must apply state subastive law in adjudicating state laskaims. See

Felder v. Caseyl87 U.S. 131, 151 (1988).tafestatutesf limitations are considered substantive

state lawwhichfederalcourts must apply in such cas&eeGuaranty Trust Co. v. York, 326 U.S.

99, 109 (1945). In the present caseadusePlaintiff asserts California state law claintisis Court
appliesCalifornia statutef limitations In California,a cause of action accrues “when the cause

action is complete with all of its elementdNorgart v. Upjohn Co., 21 Cal. 4th 383, 397 (1999).

An exception to theule of accrual is thdelayed discovery rule, whiclp6stpones accrual of a
cause of action until the plaintiff discovers, or has reason to discover, the causendf &oOx V.

Ethicon EndoSurgery, Ing.35 Cal. 4th 797, 807 (2005).

Here, Plaintiff has included sufficieatlegations for the court to infer that thelayed

discovery rulanayapply. Plaintiff indicates in the FAC that she began usingligeersafter
7
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Invisalign employees evaluated her dental impressions and approved her Imtrsaliment.See
Dkt. No. 14 1 20. Plaintiff wore thedignersas directed betweddecember 29, 2008 and
November 2010ld. 6. It was on or after November 2010 tRkintiff discowered that the
Invisalign systenwas not treating her malocclusiongl. Plaintiff relied on Aign’s approval to
use Invisaligralignersand, under the facts as allegéd;ould notnecessarily have been readily
apparent to Plaintiff before commencing treatment that the Invisalign produtd mottreather
malocclusions.Under the facts as afied, it would be unreasonable to begin accruing Plaintiff's
claims when she purchased and received the Invisalign pr&@keftox, 35 Cal. 4th at 807.

d. Defects Particular to Several Claims

I.  Unjust Enrichment
This Gourt has recognized that a claim for unjaistichment exists under California law

when there is no contractual relationship between the pa8esin re Apple IrApp Purchase

Litigation, 855 F. Supp. 2d 1030, 1042.D. Cal. 2012) see als@lennis v. Hewlett—Packard Co.,

2008 WL 818526, at *4N.D. Cal. Mar. 25, 2008) (fa] plaintiff can recover for unjust enrichment
only where there is no contractualationship between the partiesPlaintiffs are entitled to plead

an unjust enriament claim in the alternative”) (quotir@gerlinger v. Amazomrom, Inc, 311 F.

Supp. 2d 838, 856 (N.[Tal. 2004) cf. Gerlinger 311 F. Supp. 24856 (“Because plainfti
cannot allege in good faith that no contract exists between himself paefendants], this court
dismisses plaintiff's unjust enrichment claim without leave to arf)erid this case, Plaintiff does
not state that a contractual relationship existed between the paittexefore, Plaintiff may
properly plead an unjust enrichment claim.

In addition, this ©urt acknowledges that Plaintiff also makes claims for implied
warranties, which ragre a contractual relationshif-or pleading purposes, plaintiffgiay state as
many separate claims or defenses as it has, regardless of consiskecyR. Civ. Pro(8)(d)(3).
Therefore, Plaintiff is entitled to plead both unjust enrichment and impliecnieges in the FAC.

ii. Money Had and Received
Money had and received is also a recognized cause of dséised upon an implied

promise which the law creates to m@stmoney which the defendant in equity and good consciel
8
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should not retain.”_Pollak v. Staunton, 210 Cal. 656, 665 (1930). For a plaintiff to recover un

money had andeceived, $he must show that definite sum, tavhich she is justly entitled, ba

been received by defendanBastanchury v. Timedirror Co., 68 Cal. App. 2d 217, 236 (1945).

A plaintiff mustalso pleadhat“the defendanis indebted to the plaintiff in a certain sum for

money had and received by the defendant for the use plaimiff.” Schultz v. Harney, 27 Cal.

App. 4th 1611, 1623 (1994) (citation and internal quotation marks omitted).

Plaintiff allegesthat she and class members paid Align for Invisadiggnersand suffered
financial loss SeeDkt. No. 14 1 51. Shesaerts that thtaverage cost of the Invisalignlystem is
roughly $5,000 per patient in the U.9d. 1 5. However Plaintiff fails to specify what she paid
for her ownlinvisalign treatment Therefore, he FAC fails to state a claim for money reatl
received, because Plaintdbesnot allege a definite sum that Aligaceivedrom her

lii. Breach ofImplied Warranties
In Californig “privity of contract is required in an action for breach of either express or

implied warranty’ Burr v. Sherwin Williams C42Cal. 2d 682, 695 (1954). Alaintiff

asserting breach of warranty claifimsust stand in vertical contractual privity with the defendant.

Clemens v. DaimlerChrysler Corp., 534 F.3d 1017, 1023 (9th Cir. 2@0ign contendghat

Plaintiff cannot satigf this vertical privity requirementSeeDkt. No. 20. The Court agrees.

As required for a breach of implied warranty claim, a buyer and selket starivity if
they are in “adjoining links of the distribution chairClemens534 F.3d at 1023Forinstance, an
“end consumérwho buys a produdtom a retailer is not in privity with a manufacturdd.
However, if an “end consumepurchasea product directly from a manufacturer, the parties are
then“adjoining links of the distribution chain” and stand in privitid. In the present case,
Plaintiff and Alignarenot “adjoining links” in the chain of distribution. Plaintiff does not claim
that she dealt directly with Align, nor that she directly paid Align for thesatign treatment.
Instead Plaintiff utilized her dentista retailer, to obtain the Invisaligligners SeeDkt. No. 14
6, 20. Therefore, Plaintiff and Align do not stand in privity.

Courts have recognized exceptidghat allow plaintiffs to assedaims ofexpressor

implied warrantiesegardless of privity of contract. Exceptions to the privity rule amiskee case
9
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of foodstuff, drugs, and pesticides. See. e.g., Klein v. Duchess Sandwich Co., 14 Cal. 2d 272, 284

(1939) [foodstuffs]; Gottsdanker v. Cutter Laboratories, 182 Cal. App. 2d 602, 607 (1960) [polio

vaccine|; Amold v. Dow Chemical Co., 91 Cal. App. 4th 698, 720—721 (2001) [pesticide spray].

Another exception arises when a purchaser of a product relies on a manufacturer’s written
representations in labels or advertising material. See Clemens, 534 F. 3d at 1023. Yet, courts have
only applied this exception to actions for breach of express warranty. See Buur, 42 Cal. 2d at 696
(“The facts of the present case do not come within the exception ... where representations are made
by means of labels or advertisements, it applicable only to express warranties. As we have seen,
the instruction involved here dealt only with implied warranties”). Here, Align only argues that
Plaintiff is not in privity with Align to assert claims of breach of implied warranties.
Consequently, the exception for a purchaser’s reliance on a manufacturer’s written representations
1s not applicable this context. Plaintiff, therefore, cannot assert claims for breach of implied
warranties.
IV.CONCLUSION

For the foregoing reasons, the Court GRANTS Defendant’s Motion to Dismiss with leave
to amend. Any amended complaint must be filed within twenty-one days of the date of this Order.
Plaintiff is advised that she may not add new claims or parties without first obtaining Defendant’s
consent or leave of court pursuant to Federal Rule of Civil Procedure 15. Plaintiff is further
advised that failure to amend the complaint in a manner consistent with this order may result in the
dismissal of this action.
IT IS SO ORDERED
Dated: July 31, 2014

=000

EDWARD J. DAVILA
United States District Judge
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