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further objections may be addressed at trial.

! See Docket Nos. 153, 154, 155, 156, 157, 164.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
VENTURE CORPORATION LTD., et al., ) Case No. 5:13-cv-03384-PSG
Plaintiffs and g OMNIBUS ORDER RE:
Counterdefendants, ) MOTIONS IN LIMINE
V. g (Re: Docket Nos. 153, 154, 155, 156, 157,
JAMES P. BARRETT, 3 104
Defendanaind g
Counterclaimant. g

Before the court are Plaintiffs and Countdeselants Venture Corpation Ltd., et al., and
Defendant and Counterclaimant Janfe Barrett’s motions in limine.Today, the parties appearec
at the pre-trial conference and supplemented thigfithg with oral argumentAs previewed at the

hearing, the court GRANTS the requested reliaf,only IN-PART, as explained below. Any
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A. Docket No. 153: The Venttes’ motion to exclude eviégnce of purported invention
disclosure

The best evidence rule requires that the oaigii a document be presented as evidénce.
A copy is admissible, however, unless “a genwjaestion is raised about the original’s
authenticity or the circumstances ket unfair to admit the duplicaté.”A witness may not testify
as to his own prior statement if his testimongffered to prove the truth of the prior statenient.

The Ventures move to preclude Barrett frmvnoducing into evidence a print-out of a
purported invention disclosure fdineTracer that Barrett producead authored, and to preclude
witnesses from testifying as toetiproposed disclosure’s contentdhe Ventures say the proposed
disclosure is unauthentianreliable and in violationf the best evidence rufelt contains
inadmissible hearsay offered for the truth & thatter—that Barrethvented the MineTracer on
his own time and with his own resourde8arrett’s proposed disclosure supports Barrett more
than a disclosure the Ventures say he emailed to th&his is because the proposed disclosure
omits admissions demonstrating that VDSI equipm&upplies, facilities and employees were

used” No native version or copy of the purfext disclosure exists anywhere €f%e.

2 Fed. R. Evid. 1002, 1003.

% Fed. R. Evid. 1003ccord Kassel v. U.S, 319 Fed. App’x. 558, 561 (9th Cir. Feb. 11, 2009);
United Statesv. Benedict, 647 F.2d 928, 932 (9th Cir. 1981).

* See Fed. R. Evid. 80&t seg., United Satesv. McLennan, 563 F.2d 943, 946-8 (9th Cir. 1977).
®> See Docket No. 153 at 2-3.

® eeid.

" Seeid.

® Seeid. at 5.

® Seeid.

¥ eeid.
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Barrett argues that if the document exists nexe else, that is only determinative of the
wiping processes of the Venturesid there is no proof that teenail and metadata the Ventures
refer to is authentic—no téfyting witness has been nam&dThe proposed disclosure is not
hearsay because it is offered to show whatdéttdelivered to VCL iad VCL'’s knowledge, rather
than for the truth of the matter asserted. Iy fuather serve as a prioonsistent statement under
Fed. R. Evid. 801(d)(1)(B).

The question of which invention disclastis correct is one for the jufy. The Ventures’

motion to exclude is DENIED.
B. Docket No. 154: The Venttes’ motion to exclude the Barrett journal as hearsay

A document is a business record for purposdzedf R. Evid. 803(6) only if it is “kept in
the course of a regularly conducted activity diusiness, organization, ageation, or calling” and
if “making the record was a refgm practice of that activity™® Prior consistent statements offered
to rebut an express or impliedazge of recent fabrication or proper influence or motive are not
hearsay*

The Ventures seek to exclude Barrett’s jolasinadmissible heangavith no applicable
exception, especially the business records exceptidine Ventures claim the journal cannot
possibly contain everything needed to reducertfierition to practice as Batt has asserted, and

Barrett maintained the journal at home and nehewed the journal to anyone but his wffe.

1 see Docket No. 175 at 3.
12 people v. Hovarter, 44 Cal. 4th 983, 1016 (2008).
13 See Fed. R. Evid. 803(6).
14 See Fed. R. Evid. 801(d)(1)(B).
15> see Docket No. 154 at 1.
® seeid. at 4.
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Barrett argues the journal is offered not toya the truth of the matter asserted, but rather
to show that it exists and that fBett recorded what he record€dBarrett contends the statements
further are admissible as prior consiststatements under Fed. R. Evid. 801(d)(1){B).

The journal is admissible to shatexists and potentially aspaior consistent statement.
The Ventures’ second motion in limine is DENIED.

C. Docket No. 155: The Venttes’ motion to preclude adnission of various hearsay
expressions of interesfrom unrelated entities

Letters and emails are out of court statemant unless they fall into an exception to the
hearsay rule, cannot be admitted for the truth of the matter asSettethe Ninth Circuit, emails
are not automatically admissiblinder the business recordseption to the hearsay ruf2.
Testimony from an interested individual aboutatvha potential contracting entity might do has

been characterized as “hearsaygeculiarly unreliable sort®

The Ventures seek to preclude the admission of certain emails and purported expressions

interest in the inventions by una¢éd third parties, as well asy summaries of those purported
expressions of interest, on the grounds tihese out-of-court statements are inadmissible
hearsay? Barrett ghost wrote for at least two pdtehcustomers, and may have been proposing

side deals, making the evidence manufactured and unreffablee Ventures argue Barrett's

17 See Docket No. 176 at 2.

¥ Seeid. at 3.

19 See Monotype Corp. PLC v. International Typeface Corp., 43 F.3d 443, 450 (9th Cir.1994).
0 Seeid.

21 United States v. Fenz, 670 F.3d 778, 782 (7th Cir. 2012).

?% See Docket No. 155 at 1.

23 Seid. at 4.
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emails are neither the Ventures’ business rexoal business records of the Ventures’ potential
customers—the Ventures did not request the erffails.

Barrett counters that he was challengechtmasevidence that his inventions had the ability
to generate profit, and aftbe did so, he was firéd. Rather than statements offered for the truth
of the matters asserted, the documents show Bdraett delivered to VCL before they fired him.
Barrett seeks to admit the documents under Re&vid. 807, whose requirements Barrett has
fulfilled, or Fed. R. Evid. 801(d)(2), as the staents are offered against VCL and there is no
evidence VCL did not believe the statements tarbe in discharging Barte Barrett argues the
statements also are admissible under Fed. Rl. B@iL(d)(1)(B)(i) ad (ii), to rebut VCL's claims
that VCL and Barrett both knew theewas no interest in the produtisFinally, Barrett seeks to
admit the statements as conduct: Barrett dedivéhe documents taldress VCL’s complaints;
VCL received the documents—communicationsvah to the making of a contract and the
existence of contract terms arerbal acts rather than heargay.

Barrett’s emails are not admissible underrémdual exception, because Barrett could offg
more probative evidence through reasonable effdriBepending on what occuas trial, Barrett's
emails are potentially admissible as contractuahseor acts, as nonhearsay adopted as true by t
Ventured® and as nonhearsay to rebut VCL's claims tiath parties knew there was no interest i

the product$® The Ventures’ third motion in limine is DENIED.

" Seeid. at 5.

%% See Docket No. 177 at 1-2.

*® seeid. at 3.

" See Fed. R. Evid. 801(c).

?8 see Fed. R. Evid. 807.

29 See Fed. R. Evid. 801(d)(2)(B).

30 See Fed. R. Evid. 801(d)(1)(B)(i) and (ii).
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D. Docket No. 156: The Ventures’ motiono exclude improper opinion evidence

The Ventures seek to preclude Barrathiroffering opinion testimony under Fed. R. Evid.
701 and 702 regarding (i) future sales of the mivms, (ii) the regulatory approval process,
protocols and timelines of the Mining SafetydaHealth Administration and (iii) certain customs
and practices in the mining indusffy Barrett is not a financial, regulatory or mining expert unde
Fed. R. Civ. P. 26(a)(2)'s requiremeftsHis knowledge is not spetiized and, according to the
Ventures, nor are his opinions rationally tthee his perceptions per Fed. R. Evid. 701.

Barrett argues that for over eight yearswaes tasked as a business owner to develop the
invention, patent it and devad and pursue the market fof{tBased on his firsthand business
experience, his opinions rationalye based on his perceptions, helpful to his belief as to his
entrepreneurial venture’s prospects and notasescientific, technicalr other specialized

knowledge within the scope of Fed. R. Civ. P. #02.

On balance, the court finds Barrett's laymapns are inadmissible under Fed. R. Evid. 701.

His opinions are speculative and potentially mislegdo the jury. The Ventures’ fourth motion in
limine is GRANTED.

E. Docket No. 157: The Ventwes’ motion to exclude thetestimony of Scott Hampton

Fed. R. Civ. P. 37(c)(1) precludes a pargnirusing undisclosed information and expétts.

% See Docket No. 156 at 1.
2 Seeid.
* Seeid.
% Docket No. 178 at 2.
% Seeid.; Fed. R. Civ. P. 70%f. Lightning Lube, Inc. v. Witco Corp., 4 F.3d 1153, 1175 (3d Cir.
1993) (allowing business owner to testify asi®opinion about damages, and such was
admissible based on his knowledge and participatidneay-to-day affasr of the business).
% Fed. R. Civ. P. 37(c) ().
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The Ventures seek to exclude the opiniohBarrett's damages expert, Scott Hampton,
because it is entirely based oe thork of Bret Romrell, anxpert upon whom Hampton relied but
did not disclose under Fed. R. Civ. P. 26. Spmly, the Venturesay that based on his
deposition, Hampton relied on Romrell to ®wvj analyze and summarize the documents that
provide the bases for Hampton'spext report and to create teehedules to Hampton’s report,
constituting the entire analydisat Hampton intends to preséht.

Barrett says Hampton did not use Romrelldgerything. He relied on a plethora of
information, not all of whih he collected personalf}jncluding facts or data he was made aware
of or personally okerved from Romrelf® If Hampton would reasonabtely on certain facts or
data in forming an opinion, that informatioeed not be admissible for the opinion to be
admitted?°

The court previously denied the Ventures’ motio strike Hampton’seport but sustained
the Ventures’ objection to Hamptoriisndisclosed reliance on Romreft!” Because it is possible
that Hampton’s opinions come from more thdraree on Romrell, and because the Ventures we
able to depose Hampton knowiafHampton’s reliance on Romrethe Ventures’ fifth motion in

limine is DENIED.

37 see Docket No. 157 at 2.
38 Cf. Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 94 (2d Cir. 2000).
39 See Docket No. 180 at 3.
9 See Fed. R. Evid. 703.
1 See Docket No. 98 at 13, n.68.
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F. Docket No. 164, #1: Barrett’s motion to exclde witnesses from the courtroom during
trial

At a party’s request, the courtust exclude witnesses so theannot hear the testimony of
other withesse&

The Ventures do not opposerBzt’'s motion to exclude wnesses from the courtroom
during trial, but seek to reserveethright to have theicorporate representative present, as well as
their expert, Richard Eichmarin.

The court GRANTS Barrett’s first motion in limine according to Fed. R. Evid*6Fhe
Ventures’ corporate representativay attend trial, and so too ynthe experts of either party,
although their testimony cannot go beyondrtpe¢viously offered opinions.

G. Docket No. 164, #2: Barrett's motion to prolbit the dissemination of trial testimony
or counsel remarks tofact or lay witnesses

Barrett requests that to uphold Fed. R.E®%15, the parties should nuw allowed to pass
on trial testimony or counsel remarks to fact withesses, health care prarid¢her lay witnesses;
or any trial transcripts to any witneSsThe Ventures contend that Barrett impermissibly seeks to

expand Fed. R. Evid. 618.

42 se Fed. R. Evid. 615.

43 Cf. Smonelli v. Univ. of Cal. Berkeley, Case No. 02-cv-1107-JL, 2008 U.S. Dist. LEXIS 44589
at *21 (N.D. Cal. Feb. 14, 2008) (“Experts are gelyeermitted to consider trial testimony in
rendering their opinions).

*4 The rule does not exclude from trial: “(aparty who is a natural person; (b) an officer or
employee of a party that is not a natural persdaer &king designated as the party’s representatiye
by its attorney; (c) a pera whose presence a party shows tessential to presenting the party’s
claim or defense; or (d) as®n authorized by statute to peesent.” Fed. R. Evid. 615.

%5 Cf. Central Telecommunications, Inc. v. TCI Cablevision, Inc., 610 F.Supp. 891, 905 (D.C. Mo.
1985).

46 5ee Docket No. 182 at 10.
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Barrett’'s second motion in limine is GRANTELThe parties shall not disseminate trial
testimony or counsel remarks to fact or lay wes®s. They may, however, bring up issues with
fact or lay witnesses.

H. Docket No. 164, #3: Barrett's motion teexclude untimely disclosed opinions.

Pursuant to Fed. R. Civ. P. 26 (a)(2)(A) and (B¢, parties agree thab expert should be
allowed to present new opinions aatibeyond those disclosed in discovéhyBarrett's third
motion in limine is GRANTED.

l. Docket No. 164, #4-8: Barretts motion to exclude the 2003 invention agreement

Barrett’s motions in limine numbered fourdigh eight seek to exclude “argument and
evidence” about the inventionsragment on the bases of paroldewnce, forfeiture, estoppel and
laches® These motions rehash the same argusnRatrett made in support of his motion for
partial summary judgment and which the court deag@recluded by genuinkésputes of material

fact*® All are untimely dispositive motions, and must be DENIED for that re¥son.

J. Docket No. 164, #9: Barrett's motion to exclde expert testimony regarding questions
of law by any expert and or lay witness

Barrett seeks to exclude witnes&esn opining as to questions of laiv. This would limit
witness Craig Stainbrook, who is not disclosed asx@ert, to testifying as time facts of what he

did, and exclude him from opining as to patemt, contract law or the operation of 1&fv.

*"See Fed. R. Civ. P. 26 (a)(2)(A), (B).
8 5pe Docket No. 164 at 3-7.
49 5ee Docket No. 81 at 18; Docket No. @617-21; Docket No. 98 at 10-11, 13 n.68.

°0 See Guzik Tech. Enters. v. Western Digitial Corp., Case No. 5:11-cv-03786-PSG, 2013 U.S.
Dist. LEXIS 171327 at **27-28 (N.D. Cal. Nov. 22013) (denying motion in limine seeking to
exclude “evidence and argument” because # amuntimely disguised dispositive motion).

®1 See Docket No. 164 at 7-@ummersv. A.L. Gilbert Co., 69 Cal App. 4th 1155, 1178 (1999)
(“There are limits to expert testony, not the least of which iselprohibition against admission of
an expert's opinion on a question of law.”).

52 gee Docket No. 164 at 7-8.
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Though the Ventures do not oppose entry obraer precluding witnesses from opining as
to the law, they object to theque of Barrett’s motion precludirfgtainbrook from testifying as to
the “operation of law>® Stainbrook should be able to describe the legal requirements he was
meeting in explaining his actions fmosecuting the patents at isStieHis opinions, rationally
based on his perceptions, are adrbissiunder Fed. R. Evid. 701(a).

The court GRANTS Barrett’s motion but dasst limit Stainbrook’s testimony as to his
understanding of the law if relevaiot what he did. If necessatie court will entertain a limiting
instruction.

SO ORDERED.

Dated: May 5, 2015

IJAULLS. GI;QEﬁAL 2

United States Magistrate Judge

53 See Docket No. 182 at 11.
> Seeid.
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