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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
GREGORY NICHOLAS STESHENKO CaseNo.: 13-CV-03400LHK

Plaintiff, ORDER GRANTINGMOTION TO
V. DISMISS
SUZANNE GAYRARD, et al,

)
)
)
)
)
g
Defendant. )
)

Plaintiff GregoryNicholasSteshenko (“Plaintiff”) brings this action for age discrimination
based on not beingdmitted tawo graduate programs at San Jose State UniveB#fendants
Suzanne Gayrard, Tzvina Abramson, #émeBoard of Trustees dhe California State University
(collectively, “Defendants”moveto dismis Plaintiff's Complaintpursuant to Federal Ruddé
Civil Procedure (“Rulg) 12(b)(6). ECF No. 12 (“Mot). The Court held a hearing on this motion
on May 15, 2014 Having considered the partid®’iefs and arguments, the relevant law, and the
record inthis case, the Court hereby GRAND8fendantsMotion to Dismiss
l. BACKGROUND

Plaintiff is a 5tyearold unemployecklectrical engineeseeking to reenter the job market
through a professional teaining ECF No. 1 (“Compl.”) at { 10. In addition to a Master of
Science degree in Electrical EngineeriR@gintiff earned a Bachelor of Sciengdegree in
Biochemistry and Molecular Biologyom the University of California, Santa Cruz, in 208ke

id. at{9 10, 15.
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On November 23, 201 PJaintiff applied tothe ClinicalLaboratoryScientist(“CLS”)
Training ProgramtaSan Jose State Universitgompl. § 15.TheCLS Training Program is a one-
year academic program combining theoretical training with an internsaipeaticipating clinical
laboratory. Id. at 11. On January 25, 201Blaintiff was notified that his application was denied
and that he would not be invited for an intervied. at  16. Acording to Plaintiffmuch
youngerapplicants, in thei20Os,with much moranferior academic credentials and work
experience, were invited fanterviewsand subsequently admitted to the progradh. Plaintiff
allegesthat he personally knew some of these applicants and observed how they “strugdked”
taking the prerequisas for the programld. Plaintiff later raised these issues wilie head of the
CLS Training ProgramDefendantSuzanndésayrard. Id. However, Gayrard refused to explain the
admission decision or to inform Plaintiff about the age statistics of the admittecaapgplid.
Accordingly, Plaintiff concluded that he was discriminated on the grounds of agepl.@bMh 17.
Plaintiff subsequently filed @omplaint with the U.S. Department of Education Office of Civil
Rights(“USDOE"). Id.

On February 3, 2013, Defendant Tzvia Abramson, the hetu@ &tem Cell Internships in
LaboratoryBased Learning'SCILL”) Programinvited Plaintiff to apply to th&CILL Program
Compl.at{ 18. The SCILL Program is a twgear Master of Science program with a year of
theoretical training and a year of an internship @ardicipating research laboratorkd. at § 12.
On February 28, 201®Jaintiff applied to the&SCILL Program.ld. at  18.

According to Plaintiff after Abramson contacted Gayrard and learned about Plaintiff's
complaint to the USDOEAbramson, Gayrard, and other university employees formed a
conspiracy to retaliate against Plaintiff for hamplaint. Compl. 1 19. On May 3, 2013,
Abramson notified Plaintiff that he was not selected as “a finalist forahisd;” butthat Plaintiff
is on a waiting list for Fall 2013ld. at 9 20. Abramson also stated that she widit provide any
information about Plaintiff’'s ranking on that waiting liskd. However, according to Plaintiff,
there was nguch thing as a waiting list and thiheé SCILL Program hadeen®struggling to find

theminimally qualified students willing to apply.ld. Plaintiff alleges that all of the admitted
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applicants to the SCILL Program were young, and “their academic credergralsnuch inferior
to those of Plaintiff.”1d.

On June 10, 201 laintiff notified Gayrard that Plaintiff will file a lawsuit against
Gayrard.Id. at  21. According to Plaintiff, “Defendants decided to retaliate further” toyirig
Plaintiff's admission to graduate studies at San Jose State University'srbepof Biological
Sciences Id.

Plaintiff alleges that the CLS Training Program, the SCILL Program, angdattticipating
laboratoriesheavily discriminate on the grounds of age.” Compl. at Rkntiff further alleges:
“No persons of the protected age have ever been admittédaoa [the CLS Training or the
SCILL] programs. The age discrimination is rampaid.”

Plaintiff alleges thahe has exhausted his administrative remedies with the USDOE on J
29, 2013. Compl. 1 7Plaintiff also alleges that he filed “several timely administrative claims w
California State University Chancellor’'s OfficeCompl.{ 8. However, Plaintiff's claims were
denied. Id.

On July 22, 2013, Plaintiff filed a Complaint agaiDsffendants.ECF No. 1. On October
22, 2013, Defendants filed a Motion to Dismiss pursuant to Rule 12(b)(6). ECF NoftéPthA
Court grantedhe parties’ motions to extend time to file a respdogbe Motionto Dismiss, o
January 23, 2014, Plaintiff filed an Opposition. ECF No. 26. On January 24, 2014, Plaintiff fi
an addendum to his Opposition. ECF No. 28. On January 31, 2014, Defendants filed a Repl
ECF No. 29. The Court held a hearing on May 15, 2014. Plaintiff filed a supmignetter brief
on May 16, 2014. ECF No. 35.

Il. LEGAL STANDARD

A. Motion to Dismiss Under Rule 12(b)(6)

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaintudearfa
shortand plain statement of the claim showing that the pleader is entitled to rédliebfmplaint
thatfails to meet this standard may be dismissed pursuant to Federal Rule &frGeetiure
12(b)(6). The Supreme Court has held that Rule 8(a) requires a plaintiff to plead “enaisgio fac

state aclaim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570

3
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(2007). “A claim has facial plausibility when the plaintiff pleads factual content that altbe
court todraw the reasonable inference that the defendant ie fiabthe misconduct alleged.”
Ashcroft vigbal, 556 U.S. 662, 678 (2009). “The plausibility standard is not akin to a probabil
requirement, but it asks for more than a sheer possibility that a defendantelasrdaivfully.”

Id. (internal quotation marks omitted). For purposes of ruling on a Rule 12(b)(6) motion, a co
“accept[s] factual allegations in the complaint as true and construe[s] thengkeadthe light

most favorable to the nonmovingrpa” Manzarek v. St. Paul Fire & Marine Ins. C619 F.3d
1025, 1031 (9th Cir. 2008). Moreover, pro se pleadings are to be construed lideeslhyck v.
Hayes 213 F.3d 443, 447 (9th Cir. 2000) (“[I]n general, courts must construe pro se pleading
liberally.”).

However, a court need not accept as true allegations contradicted by judwi@iable
facts,Shwarz v. United State834 F.3d 428, 435 (9th Cir. 2000), and the “[C]ourt may look
beyond the plaintiff's complaint to matters of public rearithout converting the Rule 12(b)(6)
motion into one for summary judgmefthaw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995).
Nor is the court required to “assume the truth of legal conclusions merely bélcaysee cast in
the form of factual afigations.” Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per
curiam) (quoting/V. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981 ere
“conclusory allegations of law and unwarranted inferences are insuffioielefeat a motion to
dismiss.” Adams v. Johnso®55 F.3d 1179, 1183 (9th Cir. 2004); acclyolal, 556 U.S. at 678.
Furthermore, “a plaintiff may plead herself out of cbifrshe “plead|[s] facts which establish that
[s]he cannot prevail on h[er] . . . claimWeisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (internal quotation marks omitted).

B. Leave to Amend

If the Court determines that the complainbsld be dismissed, it must then decide whethe

to grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Procedwg¢olamend
“should be freely granted when justice so requires,” bearing in mind that “thdyimgl@urpose
of Rule 15 . . . [is] to facilitate decision on the merits, rather than on the pleadings or

technicalities.” Lopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000) (en banc) (internal quotatio
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marks omitted).When dismissing a complaint for failure to state a clasgistrict court should
grant leave to amend even if no request to amend the pleading was made, unkessiitetethat
the pleading could not possibly be cured by the allegation of other fadtsat 1130 (quotindgpoe
v. United Statess8 F.3d 494, 497 (9th Cir. 1995)). Furthermore, the Court “has a duty to ensy
that pro se litigants do not lose their right to a hearing on the merits of their clabmignerance
of technical procedural requirement8Balistreri v. Pacifica Police Dep’'t901 F.2d 696, 699 (9th
Cir. 1990). Nonetheless, a court “may exercise its discretion to deny leave to amend cuwsiui® ‘U
delay, bad faith or dilatory motive on part of the movant, repeated failure to cwienaés by
amendments previously allowed, undue prejudice to the opposing party. . ., [and] futility of
amendment.” Carvalho v. Equifax Info. Servs., LL629 F.3d 876, 892-93 (9th Cir. 2010)
(alterations in original) (quotingoman v. Davis371 U.S. 178, 182 (1962)).
1. DISCUSSION

Plaintiffs Complaint assertsine causes o&ction against Defendants, but groups them in
the followingfive causes of actior{1) age discrimination iniolation of the Age Discrimination
Act of 1975 (ADA” ), Age Discrimination in Employment Act of 196 ADEA” ), and California

Fair Employmenand Housing Ac{“FEHA”) ; (2) retaliation for speech in violation of the First

Amendment to the U.S. Constitution pursuant to 42 U.S.C. 8§ 1983 (“Section 1983”) and 8§852.1

the California Civil Code“Bane Act); (3) denial of due procesmd equal proteittn rightsunder
the Fourteenth Amendment pursuant3ection1983 andhe Bane Act; (4) conspiracy to interfere
with civil rights pursuant to 42 U.S.C. § 1985(3) (“Section 1335; and (5) intentional infliction
of emotional distres§11IED”) . SeeComg. at7-9.

Defendants move to dismiBdaintiff's Complaintunder Rule 12(b)(6) on the ground that
Plaintiffs Complaint fails to state any claims upwhich relief can be grantedseeMot. at 415.
Specifically, Defendants contend théit) the Eleventh Amendment to the United States
Constitutionis a complete bar to alff Plaintiff's claimsagainst Defendant Board of Trustees of

the California State Universitjiot. at 4-8* and (2) each of Plaintiff's claims against Defendant

! Ninth Circuit cases have helldat dismissal based on Eleventh Amendment immunity should b
analyzed under Rule 12(b)(6) and not as a jurisdictional issue under Rule 128@¢1}lwood v.
Drescher 456 F.3d 943, 949 (9th Cir. 2006) (stating that “dismissal based on Eleventh

5
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Gayrardand Abramsoffail becaus€a) Defendants Gayrard and Abramson cannot be individuall
liable, and (b)Plaintiff has not pled sufficient facts to constitute a claiot. at 9-15. For the
reasons set forth below, the Court GRANTS Defendants’ Motion tmiBs$laintiff's Complaint

A. Defendant Board of Trustees of the California State University

Defendants argue thtte Eleventh Amendment to the United States Constitigian
complete bar to all claims agaii3¢fendant Board of Trustees of tGalifornia State University
(“Board of Trusteeg. Mot. at 4.

The Eleventh Amendment provides:

The Judicial power of the United States shall not be construed to extend to any suit in
or equity, commenced or prosecuted against one of the United States by ©ftiaeather
State, or by Citizens or Subjects of any Foreign State.

U.S. Const. Amend. XI.
Essentiallythe Eleventh Amendment erects a general bar against federal lawsuits lagaigkt a
state. Porter v. Jones319 F.3d 483, 491 (9th Cir. 2003). “The Eleventh Amendment bars suitg
which seek either damages or injunctive relief against a state, an ‘arm otdhdtsta
instrumentalities, or its agenciesFranceschi v. Schwarts7 F.3d 828, 831 (9th Cir. 1995)
(citation omitted). The Board of Trustees is an arm of the stt€aliforniaand thus the Board of
Trustees may invoke the Eleventh Amendment immurBtganley v. Trs. of the Cal. State Univ.
433 F.3d 1129, 1133 (9th Cir. 2006) (noting that the Ninth Circuit has previously held that the
Trustees of the California State University “are an arm of the state thatagserlprday claim to
sovereign immunity”) (citinglackson v. Hayakaw#®82 F.2d 1344, 13581 (9th Cir. 1982)).

State immunity under the Eleventh Amendment is not absolute, hqvesviirere are three
exceptions to the rulél) Congress may abrogate that immunity pursuant to its lawmaking pow

conferred bythe United States Constitutiokimel v.Fla. Bd. of Regen{$28 U.S. 62, 80 (2000);

Amendment immunity is not a dismissal for lack of subject matter jurisdiction, but instdadn
an affirmative defense.”) (quotation marks and citation omitfedtghler v. Cnty. of Lake358
F.3d 1150, 1153-54 (9th Cir. 2004})dting that “Eleventh Amendment immunity does not
implicate a federal court’s subject matter jurisdiction in any ordinary sedsthant should be
treated as an affirmative defense.”) (internal quotation marks omittdd} v. Cal, 320 F.3d 986,
988-89 (9th Cir. 2003) (ruling that “dismissal based on Eleventh Amendment immunity is not
dismissal for lack of subject matter jurisdiction”) (citidgl v. Blind Indus. and Servs. of Md.79
F.3d 754, 762 (9th Cir. 1999) (concluding that the Eleventh Amendment is not a jurisdictional
because it is a defense that can be waived by the state)).

6
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(2) the state may waive its Eleventh Amendment immumytgonsenting to suiCollege Sav.
Bank Floridav. Prepaid Postsecondary Educ. Expense B&7 U.S. 666, 670 (1999nd(3)
under theEx parte Youngdoctrine, immunity does not apply when the plaintiff chooses to sue a
state official in his or her official capacityrfprospective injunctive relieGeminole Tribe of Fla.
v. Florida, 517 U.S. 44, 73 (1996).

Here, Paintiff attempts to avoid the bar of the Eleventh Amendment by invakinigx
parte Youngloctrine exception against the Board of Trustédaintiff clarifies that he is only
pleading a claim of injunctive relief against the Board of Trustees as dlloyvineEx parte
Youngdoctrine. Compl{ 4(stating thatThe Eleventh Amendment permits citizens of any state
to seek an injunction or other form of equitable relief againesstate in federal court to ‘end a
continuing violation of federal laWand citing Ex parte Young209 U.S. 123 (1908)); Opp’'n at 3
(“Plaintiff is suing the Trustees of the California State University for injueatief only.”) For
the reasons set forth belothie Ex parte Youngloctrineexceptiondoes not applyo Plaintiff's
claims againsthe Board of Tusteesand the Court GRANTS Defendants’ Motion to Disnalis
of Plaintiff's claimsagainsthe Board of Trustees

1. Ex parte Young doctrine

While the Eleventh Amendment erects a general bar against federal lawsuits brought
against a stat¢ghe Eleventh Amendment does not bar actions for prospective declaratory or
injunctive relief against state officers in their official capacities for theigetleviolations of
federal law. See Ex parte Young09 U.Sat155-56. The exception to Eleventh Amendment
immunity recognized ifex parte Youndis based in part on the premise teaveregn immunity
bars relief against States and their officers in both state and fedartd, and thatestain suits for
declaratory or injunctive relief against state officers nhusteforebe permitted if the Constitution
is to remain the supreme law of the landlden v. Maine527 U.S. 706, 747 (1999).

As an initial matter,iie Ex parte Youngxception applies only where the state officials arg
allegedly violating federal law; it does not reach suits seeking relief agaitesofiaials for
violations of state lawPennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 106 (1984)

(stating thatwhen a plaintiff alleges that a state official has violated state law,” “the entiiee bas
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for the doctrine . . . disappears”). Accordingly, Eheparte Youngloctrine does not exemfsbm
Eleventh Amendment immunity Plaintiff's state law clatSEHA clam, Bane Act claim, and
IIED claim—against the Board of Trustees. Thus, the Eleventh AmendragsRlaintiff's state
law claims against the Board of Trustees.

With respect to Plaintiff'$ederal law claimsDefendants argue that tB parte Young
doctrine is inapplicable when a claim is asserted against a state or state ageppgsed to
against a state officialMot. at 8. According to Defendants, the Board of Trustees “is the State
is not a state officidland thus thdx parte Youngloctrine does not applySee dl.

In Ex parte Youngthe Supreme Court recognized that a “suit challenging the
constitutionality of a state official’s action is not one against the St&emhurst 465 U.S. at
103. Courts have held that a boardraétes is nota state official acting in its official capacity
and thus th&x parte Youngloctrine does not apply tdaims againsa board of trusteesSee, e.g.
Eubank v. Leslie210 Fed. Appx. 837, 844-45 (11th Cir. 2008a{ing“The University of
Alabama Board of Trustees is a state agency, not a state official acting ficiéd cpacity. . .
[h]ence, the exception to 11th Amendment immunity set out in Ex parte Young does not apply
claims against it[.]”) In the instahcase Plaintiff has named the Board of Trustessa defendant
Thus, kecause the Board of Trustees is not a state offictaig in its official capacitythe Ex
parte Youngloctrine does not apply, and the Eleventh Amendim&ntemainsn effect

Plaintiff, however, argues that “the question of whether or not the board members are
public officials is irrelevant” becauset]he California State University itself reges the legal
claims against the University designate the Board of Trustees as the defe@jzpin at 5.
However, Plaintiff cites no authority for that propositidPlaintiff alsocites aFirst Circuit case for
the proposition that “[a] suit againspablic official in his official capacity is a suit against the
government entity itself.” Opp’n at 5 (citirguprenant v. Rivagl24 F.3d 5, 19 (1st Cir. 2005)
However, he Suprenantourt did notmake that statement in the contextiegEx parte Young
doctrine or the Eleventh AmendmerRRather, that statement was made in the context of
unconstitutional conditions of confinement under the Eighth Amendment and Fourteenth

Amendment. ThusSuprenants inapposite.
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Because th&x parte Youngloctrine does not apptg state law claims anféderalclaims
against a board of trusteed|, of Plaintiff's claims against the Board of Trusteesiainbarred by
the Eleventh Amendment. According8ll of Plaintiff's claims against the Board of Trustees are
dismissd. Plaintiff, however, may invoke the other exceptimn&leventh Amendment immunity.
Thus, the dismissal is witlut prejudice.

B. Defendants Gayrard and Abramson

Plaintiff assers federal and state law claims against Defersi@atyrardand Abramson in
their individual capacitiesCompl. § 5.Plaintiff seekslamages against Gayrard and Abramson.
Compl. at 9.For the reasons set forth below, the Court concludes that Plaintiff failte¢@stkaim
for violations of federal law against Gayrard and Abramson. Having reachednhlasion, the
Court declines to exercise supplemental jurisdiction over Plaintiff's remasitatg law claims.
Accordingly, the Court GRANTS Defendantdotion to Dismiss Plaintiff's claimasto Gayrard
and Abramson.

1. Age Discrimination Act of 1975(*ADA”) Claim

Plaintiff allegeshat Gayrard and Abramsmmlatedthe Age Discrimination Act of 1975
(“ADA") by denying Plaintiff admission tine CLS Training Program and SCILL Program
because ofPlaintiff's age. Compl.{| 2425. Defendantshoweverargue thathe ADA does not
authorize recovery of monetary damages that Gayrard and Abramson are not the proper
defendantsn ADA actions Mot. at 9-10.

Under the ADA, “no person in the United States shall, on the basis of age, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination amger
program or activity receiving Federal financial assistance.” 42 U.S.C. § 6102. Tye AD
however, does not authorize the recovery of monetary damages as to individual defendants.
Rasmussen v. State DMNo. CV 08-1604-FMC (PLA), 2008 U.S. Dist. LEXIS 120895, at *14-1
n.3 (C.D. Cal. Nov. 25, 2008) (citifdontalvo-Padilla v. Wiversity of Puerto Rico498 F. Supp.
2d 464, 468 (D.P.R. 2007) (noting that the private cause of action created by the Age
Discrimination Act “is limited to injunctive relief and the recovery of attorney’s™leandTyrrell

v. City of Scranton134 F. Supp. 2d 373, 383 (M.D. Pa. 2001) (“the [Act] cannot support an acf
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for damages”)).Thus, Plaintiff may not seek monetary damages from individual defendants su
as Gayrard and Abramsamder the ADA.

Plaintiff argues that the cases abavedistinguishabléecause “the circumstances of
[those]cases are very differergriployment discrimination. educational discrimination that
precludes employmelit]” Opp’n at 6. However,Plaintiff does not explain hothe cases are
“very different” and how the purportddctualdistinctionchangeshe RasmusserMontalvo-
Padilla, andTyrrell courts’ holdings. Indeed, Plaintibncedesn his Opposition thdthe net
effect of both is the same: denial of employmend.” Plaintiff also argues thatwould be
“highly illogical” for the ADEA to authorize damages while the ADA does rie¢e id Plaintiff,
however, does not offer any authority to support his argument. Absent any authoritysathersy
Cout will follow the courts irRasmussemMontalvoPadilla, andTyrrell and also hold that the
ADA does not authorize recovery for money damages. Hiastiff may not seeknonetary
damages from Gayrard and Abramsmaer the ADA.

Defendants also argue tliae ADA’s enforcement provision, Section 6104(e), “nake
clear that the only proper defendaats the ‘program or activity receiving Federal financial
assistanc€ Mot. at 10. While the Ninth Circuit has naddresseavhether an individal
defendantan beheld liable under the ADAor attorneys’ fees or injunctive relied reviewof the
relevant provisions of the ADAemonstratethat Plaintiff cannot maintain an ADA claim against
Gayrard and Abramson. As set forth above, the ADA prohibiggs@gfam oractivity” receiving
federal financial assistance from discriminating against a person becanaeps#rson’s age. 42
U.S.C. § 6102. “Program or activity” is defined to include a college, university, ar othe
postsecondary institution, or a public system of higher educafiee42 U.S.C. § 6107(4)(B)(i).

Becauseschoolemployeesre not included in that definitioand becausschool employees do not

“receive federal financial assistanc&ayrard and Abramson are not the proper defendants under

the ADA.
Moreover, courts have held that claims may not be asserted against school esriployee
their individual capacities under statutes with siméaguagedirecting similar prohibitions to a

“public entity” and “any program or activity receiving Federal financialstance.” For example,
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under the Americans with Disabilities Act, “no qualified individual with a disabihigllsby
reason of such disability, be excluded from participation in or be denied the bendfés of t
services, programs, or activities of a public entity, or be subjected to disation by any such
entity” 42 U.S.C. 8 12132. School officials, however, may not be held liable undéntecans
with Disabilities Actbecause they are neither a “public entity” nor a “federal recipietassart v.

Lakeside Joint Sch. DistNo. 09-1131 JF, 2009 U.S. Dist. LEXIS 104971, at *39 (N.D. Cal. Sef

29, 2009) dismissing plaintiff's claimagainst the school superintendent, in his individual capacity,

because the school superintendent is neither a “public entity” nor a “fedepamec). Plaintiff
does not cite to angontraryauthority to demonstrate that schofficials such as Gayrd and
Abramsormmay be liable in their individual capacitiaader the ADA. Indeed, Plaintiffeglects to
address this argument in his Opposition.

Accordingly, Plaintiff may nosueGayrard and Abramsandividually under the ADA.
Because Plaintiff cannot allege additional facts to thisdeficiency,the Court dismisses
Plaintiff's ADA claim against Gayrard and Abramsaith prejudice.

2. Age Discrimination in Employment Act of 1967(*ADEA”) Claim

Plaintiff dso dleges thaGayrard and Abramson violated the ARBy denying Plaintiff
admission to the CLS Training Program and SCILL Program because of P&aagd. Compl{1
24-25. Plaintiff alleges that “both programs have dual characteristics of an echadatsiting ad
temporary workand thus the ADEA appliedd. at § 25.Plaintiff explains that “[e]ven if the
Court finds that the program is either purely educational or purely constituted worgethe a
discrimination was unlawful under [either the ADA or ADEA]d. Defendantshoweverargue
that ndividual defendants have no liability under the ADEA statutory scheme, andalms
againstGayrard and Abramsan their individual capacities may be properly dismisedailure
to state a claimMot. at 9.

The ADEA makes it unlawful for an employer “to fail or refuse to hire or tohdige any
individual or otherwise discriminate against any individual . . . because of suclluadisiage.”
29 U.S.C. § 623(a)(1)in Miller v. Maxwell, Int’l, the Ninth @Qrcuit held that individuatiefendants

cannot be held liable for damages under the ADEA. 991 F.2d 583, 587-88 (9th Cir. T883).
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Ninth Circuit reasoned th#he statutory scheme itself indicated that Congress did not intend to
impose individual liabily on employeesld. at 587. ADEA limits liability to employers with
twenty or more employees, 29 U.S.C. 8§ 630(b), in part because Congress did not want to bur
small entities with the costs associated with litigating discrimination cldiin@ongress decided
to protect small entities with limited resources from liability, it is inconceivable that €ssgr
intended to allow civil liability to run against individual employéekl. Here, Defendants
Gayrard and Abramson are not employérsyareindividual employees of San Jose State
University. Compl. § 3. Thus, Gayrard and Abramson cannot be held lialdethe ADEA.

Plaintiff appears to contertdatMiller was incorrectly decidednd, in supportcitesa 1995
law reviewarticle, which criticizes the holding iMiller. Opp’nat 56, Ex. A (Employment
DiscriminationMiller v. Maxwell, International, Inc: Individual Liability for Supenrasy
Employees Under Title VIl and ADEA, 17 W. New Eng. L. Rev., 143 (1993pwever,Ninth
Circuit case law-not lawreview articls—bind this Court. Therefore, the Court will follow
Miller.

Moreover, in Plaintiffs Addendum to hi®©pposition, Plaintiff cites tdones v. Continental
Corp, 789 F.2d 1225 (6th Cir. 1986), for the proposition that individual empl@redable under
the ADEA. Addendum to Opp’n at 3. However, mmescourt did not address individual
liability under the ADEA. Rather, thionescourt emphasized that indials may be liable for
violations of 42 U.S.C. § 1981 and Title VIl of the Civil Rights Act of 1964. 789 F.2d at 1231
(stating that “the law is clear that individuals may be held liable for woolsitof § 1981 . . . and as
‘agents’ of an employer under Title VII"). AccordingRlaintiff's reliance onJoness misplaced

Accordingly, Gayrard and Abramson cannot be held individuialbye under the ADEA
and Plaintiff's ADEA claim against Gayrard and Abramson is dismisBedause Plaintif€annot
allege any additional facts that would cure the deficiend3laihtiff's ADEA claim as to Gayrard

and Abramson, the Court dismisses with prejudice.

3. 42 U.S.C. § 1988 Section 1983")Claim (Retaliation for Speechand
Denial of Equal Protection and Due Process)
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“Section 1983 does not create any substantive rights, but is instead a vehicle by which
plaintiffs can bring federal constitutional and statutory challenges to acyi@state and local
officials.” Anderson v. Warnerd51 F.3d 1063, 1067 (9th Cir. 2006) (cit@polla Ready Mix,

Inc. v. Civish 382 F.3d 969, 978 (9th Cir.2004) (internal quotation marks omitt&thg.statutes
purpose “is to deter state actors from using the badge of their authority teededividuals of
their federally guaranteed rightsld. (quotingMcDade v. Wes223 F.3d 1135, 1139 (9th Cir.
2000)).

Plaintiff alleges that Gayrard and Abramson violated 42 U.S.C. § 1983 (“Section b983’
retaliatingagainstPlaintiff after Plaintiff exercisechis speech rights under the First Amendment.
Compl.q1 26-28. Plaintiff also alleges that Gayrard and Abramson violated Sectiorb{983
“violating Plaintiff's rights to equal protection of the laws and to due processvaimder the
Fourteenth Amendment” by denying Plaintifjprofessional reéraining” “ access to employmefit,
and ‘graduate educatioh.Compl. 129-30. The Court discusses eaalteged violatiorin turn.

a. Retaliation for Speech

Defendants argunat Plaintiff's Section 1983 claim fails because Plaintiff fails to
demonstrate a nexus between the retaliation and Plaintiff's exercise of prof@etett. Mot. at
10. Essentially, Defendants argue that Plaintiff “pleads nothing more than artngationship”
between the adverse action and Plaintiff's protected spédcht 10-11.

A plaintiff may assert a Section 1983 claivherea plaintiff alleges retaliation by state
actors for the exercise of the plaintiff's First Amendment rightse Mt. Healthy Citgch. Bd. of
Educ. v. Doyle429 U.S. 274, 283-84 (1977). In order to sustain a Section 1983 claim of
retaliation in violation of the First Amendment, the plaintiff must allege sufficient facts
demonstrating a nexus between the advacten by the defendant and the plaintiff's protected
speech.Huskey v. City of San Jqs204 F.3d 893, 899 (9th Cir. 200@¢taliation claim cannot rest
on the logical fallacy of post hoc, ergo propter hoc, i.e., “after this, therefcaadeeof this”).

Here,Plaintiff fails to alleganore than a temporal relationship between the adverse acti
by Gayrard and Abramson aRthintiff’'s speech Plaintiff alleges thaafter Plaintiff filed a

complaint withthe USDOE “Abramson, Gayrard, and other SJSU employees formed a conspif
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to retaliate [against] Plaintiff for his [USDOE] complainCompl. 17 and 19.Plaintiff further
alleges that Gayrard and Abramson retaliated by denying Plaintiffissain to the SCILL
Program and to San Jose State University. Compl. § 27.

Theseconclusory allegations, however, anadequate tallegethata conspiracy to
retaliate agaist Plaintiffexisted. See Twomb|y650 U.S. at 5657 (“an allegation of parallel
conduct and a bare assertion of conspiracy” are insufficient to plead amtitnggiracy)Burns v.
County of King883 F.2d 819, 821 (9th Cir. 1989) (a Section 198ptafmust state specific
facts to support the existence of the claimed conspirasg®also Gressett v. Contra Costa
County No. C-12-3798 EMC, 2013 U.S. Dist. LEXIS 70667, at *44-45 (N.D. Cal., May 17, 201
(“Whether a plaintiff has alleged sufficiefacts to sbw a conspiracy is generallycasef]specific,
factintensive inquiry. Courts look to a variety of factors, such as whether the plaastiset forth
facts from which a motive can be inferred, facts showing acts taken in furteexathe
conspiracy, and facts showing specific agreement to be part of a conspiracy.”

Plaintiff fails to allege additionapecificfacts regarding #alleged conspiracy, including:
(1) a specific agreement between Gayrard, Abramson, and university emp(8yéssscopeof
the conspiracy; (3) the role of Gayrard, Abramson, and the university empioyhesconspiracy;
and (4) when and how the conspiracy operatek Lacey v. Maricop&93 F.3d 896, 937 (9th
Cir. 2012) (conspiracy allegations insufficient when plaintiff did not plead the scape of
conspiracy, what role the defendant had, or when and how the conspiracy operated). Thus,
Plaintiff fails to allege sufficient facts demonstrating a nexus between Plaintfhplaint to the
USDOE andPlainiff’'s denial of admission to the SCILL Program and the university.

Because Plaintiff’s failuréo allege a causal nexus between Plaintiff's speech and Gayrg
and Abramson’s adverse actisnsufficient grounds to dismissSection 1983etaliation claim
the Court need not address Defendants’ other arguments. Accordingly, PlairttfienS1983
claimagainst Gayrard and Abramson for retaliai®dismissed Plaintiff may, howeverallege
additional facts to cure the deficiencidentified above. Thesfore,theCourt dismissewith leave
to amend

b. Denial of Equal Protectionand Due Process
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Defendamng arguehat Plaintiff's ADA and ADEA claims foreclose Plaintiff's Section 1983
claimfor alleged violatios of Plaintiff's equal protection and due process rights under the
Fourteenth Amendmetvecause the ADA and ADEA provide the exclusive remedies for claims|
age disamination SeeMot. at 12-13.

An alleged violation of federal law may not be vindicated under Section 1983 where
“Congress has foreclosed citizen enforcement in the enactment itself eaittheitly, or implicitly
by imbuing it with its own comprehensive remedial schemé&rison v. Thoma®88 F.3d 1145,
1155 (9th Cir. 2002) (citations omitted). “When the remedial devices provided in a paricula
are sufficiently comprehensive, they may suffice to destrate congressional intent to preclude
the remedy of suits under § 1983Vliddlesex Co. Sewerage Auth. v. National Sea Clammers
Ass'n 453 U.S. 1, 20 (1981)When Congress has created so many specific statutory remedies
“[it is hard to believe that @1gress intended to preserve the 8§ 1983 right of actiloin. Thus,

“the existence of these express remedies demonstrates not only that Congneleslito foreclose
implied private actions but also that it intended to supplant any remedy that otheowld be
available under § 1983 Id. at 21. “The provision of an express, private means of redress in th
statute itself is ordinarily an indication that Congress did not intend to leave opee axpansive
remedy under § 1983.City of Rancho Palos Verdes v. Abrafsé4 U.S. 113, 121 (2005).T6
preclude enforcement under section 1983, thesAetnedial scheme must be so comprehensive
to leave no room for additional private remedieBrickley v. City of Reddin§6 F.3d 188, 193
(9th Cir. 1995.

In Ahlmeyer v. Nev. Sys. of Higher Eddlke Ninth Circuit foundhat the ADEA*provides
a comprehensive remedial schemB55 F.3d 1051, 1060 (9th Cir. 2009). Thus, the Ninth Circu
held that “the ADEA precludes the assertion of age discriminatiemployment claims, even
those seeking to vindicate constitutional rights, under § 198834t 1057. Specifically, the Ninth

Circuit found the followingADEA remedial scheme comprehensive

A prerequisite to the bringing of a private action is that the Equal Employment
Opportunity Commission (EEOC) must be given sixty days notice. 29 U.S.C. §
626(d). This period is designed to give the EEOC time to mediate the grievsgnce “
informal methods of conciliation, conference, and persuasion.” 29 U.S.C. 8§ 626(b).
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The right to commence a private action, it should be noted, terminates upon the
filing of an action by the EEOC. 29 U.S.C. 8§ 626(c). Finally, notification to the
EEOC must be given within 180 days after the alleged unlawful actions took place,
unless the party is also seeking state relief. 29 U.S.C. 8§ 626(d)(1).

Id. at 1056 n.4citation omitted) Thus, Plaintiff's Section 1983 claim alleging age discriminatior
in employment in violation ofie Fourteenth Amendment is foreclosed. The Court dismisses
Plaintiff's Section 1983 claim based on age discrimination in employment wjtidjoe because
any amendment would be futile.

The Court next addresses Plaintiff's Section 1983 claim alleging agedisation by a
program or activity receiving federal financial assistance in violation dfaheieenth
Amendment. Defendants note that there are no kimases—and the Court has not found any—
that address whether the ADA’s remedial sch&safficiently comprehensive to preclude Sectioj
1983claims However,in determining whether the ADA created a private cause of action agai
federal agency or itsmployees for failure to remedy an alleged violation of the Ab&,Third
Circuit found that the ADA contains a comprehensive remedial sch8p® Sindram v. Fo874
Fed. Appx. 302, 305 (3d. Cir. 2010 ongress also created a comprehensive remedial scheme
that does not include a cause of action against a federal agency or its employeedelermine
whether the AIEA’s remedial scheme precludes Section 1983 actions, the Ninth Circuit in
Ahlmeyerstated that “courts must analyze the comprehensivehesstatuté andthe statute’s
“corresponding preclusion of other remedigstietermine whether the statute should be read as
precluding Section 1983 actions. 555 F.3d at 1060.

The ADA provides the following remedial scheme. Under Section 6102, “no person in
United States shall, on the basis of age, be excluded from participation in, be debigukfite of,
or be subjected to discrimination under, any program or activity receiving Fedanzial
assistance.” 42 U.S. 88 6102. Funding agencies have the authority to promulgate regulation
carry out the provisions of Section 6102 and to provide “appropriate investigative,atagiland
enforcement procedures.” 42 U.S.C. 88 6103(a)(1)[e agency cafseekto achieve
compliancé with its regulations by terminating, or refsing to grant or to continuassistance
under the program or activity.42 U.S.C. § 6104(a)(1).
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In addition to agency oversigahd enforcementhe ADA also providedeneficiariesvith
an administrative remedy and judicial remedy. Beneficiavies believe a recipient is violating
Section6102 can file an administrative complaint with the relevant agency. 42 U.S.C. § 6104
If, after 180 days, the agency either takes no action or finds in favor of thengcipe
beneficiary can seek tenjoin a violation of [the ADA] by any program or activity receiving
Federal financial assistantd2 U.S.C. § 6104(e)(Xf). Notably, theSection6104(c) private
cause of action allows@ourt to enjoin a violation dbection6102. The above provisions
expressly provide for a method of enforcing the rights created by the &iRyesng that
Congress intended to preclude other methods of enforceAleander v. Sandova32 U.S.
275, 290 (U.S. 2001) (stating that “[t|he express provision of one method of enforcing a
substantive rule suggests that Congress intended to preclude others.”).

Based on the U.S. Supreme Court’s decisioditidlesexand the Ninth Circuit’s decision
in Ahimeyey the Court finds that the ADA’s remedial scheme is sufficiently comprehetasive
foreclose Section 1983 claims alleging age discriminatiomolation of the Fourteenth
Amendmenby a program or activity receiving federal financial assistari¢es finding is
consistent with the Ninth Circuit’s recent decisiorOkwu v. McKim682 F.3d 841, 844-46 (9th
Cir. 2012), which found that the remedial schemthefAmericans with Disabilities Act was
sufficiently comprehensive to foreclose Section 18l88ns based on disability discrimination.
Accordingly, Plaintiff's Section 1983 claim alleging age discriminatowiolation of the
Fourteenth Amendmelty a program or activity receiving federal financial assist@desmissed
with prejudice because amendment would be futile.

4. Section 1985(3) Claim

Plaintiff alleges that Gayrard and Abramson conspioddterfere with Plaintiff's civil
rights pursuant to 42 U.S.C. 8§ 1985(3) (“Section 1985(3)"). Coffpd133. Defendants argue
thatthis claim should be dismissed because Plaintiff has nospledfic factdrom which a
conspiracy can be plausibly inferred under Section 1985(3). Mot. at 13-15.

Section 1985(3) prohibits conspiracies “for the purpose of depriving, either dmectly

indirectly, any person or class of persons of the equal protection of thgd'la®ep42 U.S.C. §
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1985(3);Griffin v. Breckenridge403 U.S. 88, 101-02 (1971A claim for violation of ®ction
1985(3) requires the existence of a conspiracy and an act in furtherance of theacgnblolgate

v. Baldwin 425 F.3d 671, 676 (9th Cir. 2005) (citiSgver v. Alaska Pulp Cor@78 F.2d 1529,
1536 (9th Cir. 1992))A mere allegation of conspiracy is insufficient to state a cldanat 676-

77. Allegations that identify “the period of the conspiracy, the object of the cong@ratcertain
other actions of the alleged conspirators taken to achieve that purdasetiese v. Umstead10

F. Supp. 2d 361, 371 (E.[Pa.2000), and allegations that identify “which defendants conspired,
how they conspired and how the conspiracy led to a deprivation of . . . constitutional rights,”
Harris v. Roderick126 F.3d 1189, 1196 (9th Cir.1997), have been held to be sufficiently partig
to properly allege a conspiracy.

As set forth above, Plaintiff's conclusory allegations that Gayrard and Abraconspired
to retaliate against Plaintifireinsufficientto allege that a capiracy to retaliate against Plaintiff
existed. See Twomb|y550 U.S. at 567-67 (“an allegation of parallel conduct and a bare asserti
of conspiracy” are insufficient to plead antitrust conspiya@&{aintiff hasnotalleged sufficient
specific facts regarding the alleged conspiracy, includibiga specific agreement between
Gayrard, Abramson, and university employees; (2) the scope of the conspirdbg; i@g of
Gayrard, Abramson, and the university employees in the conspiracy; (4) when and how the
conspiracy operated; and (5) whether the denial of Plaintiff’'s admission &Ctihé Program and
the university was an act in furtherance of that conspifey Lacey693 F.3cat 937.

Because Plaintiff fails to allege additionaltaérom which a conspiracy can be plausibly
inferredunder Section 1985(3), Plaintiff's Section 1985(3) claim is dismissed as to Gayhr
Abramson. Plaintiff, however, may allege additional facts to cure the defiegeidentified above.

As such, theCourt dismissewith leave to amend.

5. Plaintiff's Remaining State Law Claims (FEHAClaim, Bane ActClaim,
and IIED Claim)

Because the parties in this case arediwarse seeCompl.§f 23, the nowdismissed
federal lanclaims providethe sole baes for federal subject matter jurisdiction in this cagéhile

a federal court may exercise supplementasgliction over stataw claims ‘that are so related to
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claimsin the action within [the cour] original jurisdiction that they form part of thense case or
controversy under Article 11l ahe United States Constitutior8 U.S.C. § 1367(a), a court may
decline to exercise supplemental jdiction where it “has dismissed all claims over whitchas
original jurisdiction,”28 U.S.C. § 1367(c)(3¥ee also Albingia Versicherungs A.G. v. Schenker
Int’l, Inc., 344 F.3d 931, 9338 (9th Cir. 2003) (Section 1367(c) grants federal courts the
discretion to dismiss stataw claims when all federal claims have been dismiss&djourt, in
considering whether to retain supplemental jurisdiction, should consider factorssecbhrzomy,
cornvenience, fairness, and comitytri v. Varian Assocs114 F.3d 999, 1001 (9th Cir. 1997) (en
banc) (internal quotation marks omitted). However, “in the usualicageich all federalaw
claims are eliminated before trial, the balance of factors . . . will point towelididg to exercise
jurisdiction over tle remaining state law claimsExec. Software N. Am., Inc. v. U.S. Dist. Court
24 F.3d 1545, 1553 n.4 (9th Cir. 1994) (emphasis omitteg)ruled on other grounds by Cal.
Dep't of Water Res. v. Powerex Cqrp33 F.3d 1087 (9th Cir. 2008).

Here, the balance of factors weighdamor of dismissing Plaintiff semaining state law
claims. This case has y#¢b proceed beyond the pleadings, and thus few judicial resources are
wasted by dismissing the case at this st&gether, dismissal promotes comity by allowing the
California courts to interpret state law concerning the state law claims in thadiasice. Thus,
the Courtdeclines to exercise supplemental jurisdiction over the remaining state law-elaims
FEHA claim, Bane Act claims, and IIED clairn Plaintiff s Complaint. See Ove v. Gwinr264
F.3d 817, 826 (9th Cir. 2001) (court may decline to exercise supplemental jurisdiction atest re
statelaw claims under subsection (c)(3) once it has dismissed all claims over whashoitiginal
jurisdiction.)

Accordingly, because the Courtdliees to exercise supplemental jurisdiction as to
Plaintiff's state law claimdPlaintiff's state law claims again&ayrard and Abramsaare
dismissed.

IV.  CONCLUSION

For theforegoing reasonshe Court GRANTS Defendants’ Motion to Dismiss, as follows:
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(1) The Court GRANTS Defendants’ motion to dismiss Plaintiff's claims agt#iesBoard
of Trustees with leave to amend;

(2) The CourGRANTS Defendants’ motion to dismiss Plaintiffs ADA claim against
Gayrard and Abramson with prejudice;

(3) The Court GRNTS Defendants’ motion to dismiss Plaintiff's ADEA claim against
Gayrard and Abramson with prejudice;

(4) The Court GRANTS Defendants’ motion to dismiss Plaintiff's Section 198Batsin
claim against Gayrard and Abramson with leave to amend,

(5) The Court GRANTS Defendants’ motion to dismiss Plaintiff's Section 283
based on due process and equal protection violations against Gayrard and Abramson with
prejudice;

(6) The Court GRANTS Defendants’ motion to dismiss Plaintiff's Section (B)&%aim
against Gayrard and Abramson with leave to amend; and

(7) The Court GRANTS Defendants’ motion to dismiss Plaintiff's state law claifrEsHA

claim, Bane Act claims, antED claim.

Should Plaintiff elect to file an amendedmplaint addressing the deficiencies discussed

herein, Plaintiff shall do so within 14 days of the date of this Order. Plaintifinoiagdd new

claims or parties without leave of the Court or stipulation by the parties putsugaderal Rule of

Civil Procedure 15.Plaintiff’ sfailure to meet thd4-day deadline to file an amended complaint o

failure to cure the deficiencies identified in this Order will result in a dismissal vajdice.

United States District Judge

IT 1S SO ORDERED.

Dated:May 20, 2014
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