Palik v. Palik, et 4

United States District Court
For the Northern District of California
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ANTHONY J. PALIK. Case N013cv-03630HRL

Plaintiff,
ORDER THAT CASE BE
V. REASSIGNED TO A DISTRICT
JUDGE
MEGAN PALIK, a natural person and real
party in interest; and HON. KENNETH J. REPORT AND RECOMMENDATION
MELKIAN, Judge of the El Dorado County RE MOTION FOR PRELIMINARY
Superior Court in his individual capacity. INJUNCTION AND MOTION FOR
LEAVE TO FILE AMENDED
Defendars. COMPLAINT

[Re Docket Ne. 5, 26]

Plaintiff Anthony Palik (Mr. Palik) bringgd2 U.S.C. § 1983 claims against his estranged
wife and astate courjudgewho presided over their Dissolution of Marriage proceedings. Dkt. N
1 (Complaint). For the reasons stated below, the undersigned recommends thahthagamst
Ms. Palik be dismissed for lack of subject matter jurisdiction.

Mr. Palik alleges that his wife violated his due process rights by bringingtampt motion
against him, that the judge alsiohated his rights by orderingre-trial support without an
appropriate calculatigrand then holding Mr. Palik in contempt for failing to pay pre-trial supmrn

ordered Mr. Palik has two primary complaints: (1) the court did not use a “dissomastaittoate
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thepretrial support award and (2) there areappealproceduresvailableto immediately
challengehe contempt finding.

After filing his complaint, Mr. Palik filed a Motion for Preliminary Injunati, Dkt. No. 5,
asking that Ms. Palik beingnjoined frontaking anyfurtheraction to enforce thpre-trial support
order. The court reviewdtie papers and orded Mr. Palik to show cause whether this court had
subject matter jurisdiction over the claims asserted against Ms. Palik. Dkt. Ndne2€odrt’s
primary concern was that®83 claimgenerallydo not apply to private individualkl. at 1-2,
citing Gomez v. Toledal46 U.S. 635, 640 (1980) a@dizts v. Maryland Nat'l Ins. C0505 F.2d
547, 550 (9th Cir. 1974%ert. denied421 U.S. 949 (1975).

Mr. Palik responded, asserting he stated a § 1983 claim uandar v. Edmondson Qil Co,
Inc., 457 U.S. 922, 933 (1982 Lugar, debtor Lugar brought a 8 1983 claim against his creditg
Edmondson Oil Company alleging that Edmondsex’ parteattachment of his property deprived
him of property without due process of lad. Lugar’'s complaint alleged both misuse of Virginia’
attachment procedures and that the statutory procedure itself was ungonatitigt at 926. The
Supreme Court heldhat “private use off challenged state procedures with the help of state
officials constitutes state action for purposes of the Fourteenth Amendnerat’934. However,
the Supreme Court did not recognize a 8 1983 cause of action for misuse ofitongtistate
proceduresld. at 940-41.

Mr. Palik’s current complaint contains no allegations that California’s prexyedgsupport
procedures are unconstitutional. Therefore, he cannot rdlygar to infer that Ms. Palik actions
are attributable tahe stateandcannot establish subject matter jurisdictiBecognizing this, Mr.
Palik asks for leave of court to amend his complaint to allege that Californigisdgment support
procedurewiolate Due Process because “those statutes and rules areisgigly vague and
overbroad. Resp. at 4Ms. Palik states that she will oppose any amendment. Dkt. No. 38 at 5
Case Mgmt. Statement

First, the court notes thddr. Palik’s motion for leave to amendoes not comply with theg

Local Rules becaudee did not file a proposed amended complaint with his regdestocal Rule
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10-1 (“Any party filing or moving to file an amended pleading must reproduce the entire @do
pleading and may not incorporate any part of a prior pleading by reféjence.

Second, while leave to amend should be liberally granted, it is not required where
amendment would be futil&eelLeadsinger, Inc. v. BMG Music PubJ'§12 F.3d 522, 532 (9th Cir
2008) (a district court may deny leave to amend due to “undue delay, bad faith or dilatioeyon
the part of the movant, repeated failure to cure deficiencies by amendments pyeallousd,
undue prejudice to the opposing party by virtue of allowance of the amendment, [ditgpfuti
amendmeri) (quotingFoman v. Davis371 U.S. 178, 182 (1962)); Fed. R. Civ. Pro. 15(a). In thi
case, the court finds that allowing Mr. Palik to allege that the pre-trial Symeceedings were
unconstitutional would be futile.

Mr. Palik’s primary argument that the pteal support order as faulty because it failed to

attach a “dissomaster” calculation would be aapgslied due process challengegar does not

countenance azpplied challenges under § 1988cause a misapplication or unlawful use of state

procedures is not action “undewlor of state law.457 U.S. at 940-41.

Mr. Palik’'s second argument that contempt proceedings viothtedprocess because they
couldnot be immediately appealeeh facial challenge to state procedure&mnnot be attributed to
Ms. Palik! Ms. Palik may haviitiatedthe contempt proceedings against Mr. Palik, but she had
control over the outcome of those proceedings anghnticipationin preventing him from
appealingor in the denial of his various writ petitiori3ennis v. Spark49 U.S. 24, 28 (199
(“[m] erely resorting to the courts and being on the winning side of a lawsuit does not paakeaa
co-conspirator or a joint actor with the judfe.Ms. Palikwas not “jointly engaged with state
officials in theprohibited action” of failing to prade a right to immediate appe&lgar, 457 U.S.
at 941 citing U.S. v. Prince383 U.S. 787, 794 (1966)ee alsdMacFarlane v. Smith947 F. Supp.
572 (D.N.H. 1996gff'd, 129 F.3d 1252 (1st Cir. 199{@ismissinghusband’s § 1988laim against

! The court also seriously doubts the merit of this argument. Due process reqitesamban
opportunity to be hear&eel.ittle v. Kern Cnty. Superior Coyr294 F.3d 1075, 1080 (9th Cir.
2002)(“[T] he Supreme Court has held that due process requires that the contemnor be given
‘reasonable ' nate of the specific charges and opportunity to be heard in his own behalf.”) (qu
Taylor v. Hayes418 U.S. 448 at 500 n.9 (1974Y)r. Palik received &wvo day trial on the contempt
issue, at which he presented evidence and argument. Dkt. No. 1 dt i 24ficult to imagine
what additional procedures due process would require.
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ex-wife for failure to allege joint actiowith the state; also dismissingl883 claim against state
court judge on judicial immunity grounds).

Finally, in Plaintiff's Supplemental Brief re: Order to Show Cause, MikRalgests that
California Civil Procedure Code § 1211 allows for “summary contempt” in violation of duego
Dkt. No. 28. Mr. Palik has no basis for raising this claim because he was found in contengt a
two-day hearing. Dkt. No. 1 at 1 24. There is no suggestion that Mr. Palik was lcelsteémpt as a
result of #legedly invalid “summary contempt proceedings.” Dkt. No. 28 at 2.

As explained above, the undersigned finds that Mr. Palik’s current complaint doesenat
claim against Ms. Palik underl®83. The court recommends darf leave to amend to allege thg
Ms. Palik’s actions are attributable to unconstitutional state proceebdegmjse amendment woul
be futile. Accordinglythe court recommends thislr. Palik’s claims against Ms. Palide dismissed
for lack of subject matter jurisdiction and his Motion for a Preliminary Injondbieterminated.

At this point in the proceedings, both Mr. Palik and Ms. Palik have consented to this cg
jurisdiction. Dkt. Nos. 4, 22. It is unclear whetlterdefendant Honorable Kenneth J. Melkian hg

been properly served. Dkt. Nos. 14, 15 (Summons); Dkt. No. 38 (Joint Case Mgtament) af

(indicatingthe parties dispute whethdundge Melkian has be@noperlyserved). Regardless, Judge

Melkian has not appeared or consented to the undersigned’s jurisdiction. Mr. Palik ¢etedhdi
that if his claims against Ms. Palik are dismissed, he poasue a default judgment against Judgsg
Melkian. Dkt. No. 38 at 7.

Accordingly, this court ORDERS the Clerk of the Court to reassign thiscasBistrict
Judge. The undersigned further RECOMMENDS that the newly assigned judgé&elemytion
for preliminary injunction, deny leave to amend, and dismiss theagasest Ms. Palik Any party

may serve and file objections to this Report and Recommendation within fourteerftelaysiag

served. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72.
Dated: April 14, 2014

2 Such a motion is likely to be futil&eeMacFarlane v. Smith947 F. Supp. 572 (D.N.H. 1996)
aff'd, 129 F.3d 1252 (1st Cir. 199{®ismissing 81983 claim against stat®urt judge involving
divorce proceedingsn judicial immunity grounds).
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