COURT-ENFORCEABLESETTLEMENT AGREEMENT

AND GENERAL RELEASE

Rae Ellen Leonard v. City of Capitola and Capitola Successor Agency

U.S. Dist. Ct., N.D. Cal., Case No. 13-3714 BLF

This mutualsettlement agreement and release (Agreement) is entered iRlairuyff,
Rae Ellen Leonar¢hereafter referred to &keonard or “Plaintiff”), and Defendast City of
Capitola(“City”) and CapitolaSuccessor AgendySuccessor Agency; which includes without
limitation theirrespectivdegislative bodies, the City CouncBoard of Directorsandtheir
members, and atlepartments, commissions, agencies, boards, predecessors, successors,
subsidiaries, related entities, past, presentfande employeeslected officialspfficers,
directors, managers, agemnpresentativesffiliates, assigns, and insuretsefeafter
collectivelyreferred to as “Capitola” or “Defendai}, regarding Leonard’s clainagainst
Capitola in United StagDistrict Court Case Number C14314 BLF(the “Lawsuit”).

As of February 1, 2012, the Redevelopment Agency of the City of Capitola (the "Former
Agency") dissolved pursuant to California Health & Safety Code Section 34172 and the
Successor Agency was forth& serve as the successor agency to the Former Agency pursuant
to California Health & Safety Code Section 34173(d)(3). The Successor Agepdefead
and settleghe litigationin its own name in accordance with Section 368.5 of the Code of Civil
Procedure.

The Lawsuitalleges that Plaintifivas harmed when shdlfen a path inCapitolg on the
Rispin Property, ownedt the time of alleged injuyy SuccessoAgency. Leonard and her
attorneys filed suit for both personal injury and for federal and state cleliatsd toalleged
discrimination based on disabiliand access to public facilities

The City acquired the Rispin Property in 1985 and transferred it to theeFégency in
2003. The ownership of the Rispin Property transferred back to the City in March of 2011, then
to the Successor Agency in April of 2012 and then back to the City in fall of 2012. At the time
of the alleged injury and alleged violationstioé Americans with Disability Act requirements
the Successor Agency owned Rispin Property.

The parties now desire to resolve, fully and forever, any and all actual andglotenti
grievances, disputes, controversies, claims, actions and lawsuits whiciinesigj them, to
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settle all claims which were or could have been asserted by one against thanatherdismiss
the Lawsuit with prejudice, in order to avoid the uncertairgres expensef further litigation

THEREFORE he parties agree agliows.
TERMS

1. STIPULATED JUDGMENT AND ORDER PlaintiffandCapitolawill submit
to the Court the Stipulated Judgment and Proposed @itdehed hereto astachment A.

2. PAYMENT. As compensation for all claims of Plaintiffhich includes
damagesattorneys fees, litigation expenses and c&zt$endandg will pay to Plaintiff through
the trust account afhe Law Offices of Paul L. Reithe total sum ofwo hundred niny-five
thousand dollars ($295,000), to be allocated by Plaintiff and her gtsositbout further
involvment of Defendants. This total sum represents $193,598 in personal injury and cwil right
damages to Plaintiff and $101,402 in attorneys fees, litigation expenses, andPegstents
described in this paragraph shall be made by check payable to “PAUL L. REIRUSTFOR
RAE ELLEN LEONARD.” Payments shall be delivered to The Law Office of Paul L. Rein, 200
Lakeside Drive, Suite A, Oakland, CA 94618 .W-9 from Plaintiffs atorneys’ office shall be
provided to @fendantgor the payments described in this paragrdpie payment will be made
as follows:

o $147,500.00 from the Monterey Bay Area Self Insurance Authority;

J $88,500.00 from the Successor Agency, which amount will be loaned by the City
to the Successor Agency to allow for prompt payment to the Pland settlement of this
litigation at this time rather than waiting for the Successor Agency to process a reguest f
payment under the process set forth in the redesedapdissolution statute; and

J $59,000.00 from the City.

3. INJUNCTIVE RELIEE The Parties agree that the corrective work will be
performed in compliance with the standards and specifications for disabled ascget forth in
the California Code of Regulations, Title 24and Americans with Disabilities Act Standards
for Accessible Design, unless other standards are specifically agreed’ bpddity shall pay for
fifty percent of the costs of the corrective work and the Successor Agenkgash#dr fifty
percent of the costs of the corrective work.

(a) Remedial Measures. The corrective work agreed upon by the Parties is set forth in
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Attachment B, the engineering design of civil engineer Joe Akdiige Cityalso agrees to
maintain the accessible cortdins created by the work detailedAttachment B. The restrooms
shall remain closed unless and until they become compliant with the standards archspasif
for disabled access as set forth in the California Code of Regulations, Title r&diAmaricans
with Disabilities Act Standards for Accessible Design

(b) Timing of Injunctive Relief: Thecorrective work agreed upon by the parties will be
completedbn the following schedulefrom thebottom of the bridge crossing Soquel Creek to
the Nob Hill Shopping Centevill be completed within one year of the date that the Stipulated
Judgments filed and Order thereon is enterdém the top of the bridge té&/harf Road/Clares
Street will be completed within two years of the date that the Stolulaidgmenis filed and
Order thereon is enteredhe bridge itselandthe connectiofirom the bridge toRiverview Drive
will be completed within four years of the date that$tipulated Judgmend filed and Order
thereon is entered

(c) Unforeseen Difficulties: In the event that unforeseen difficulties preveatendants
from completing any of the agreed upmrective work as schebhd, Defendant®or their
counsel will notify Plaintiff's counsel in writing within 15 days of discoveringdie&ay.
Defendant®r their counsel will notify Plaintiff's counsel when the corrective work is
completed, and in any case will provide Plaintiff's counsel with a stapgst no later thath20
days from the entry of the Stipulated JudgméhtDefendantgail to provide injunctive relief
on the agreed upon timetable and/or fail to provide timely written status natificahd
Plaintiff files a motion with the Court to obtain compliance with these terms, Plaingfivess
the right to seek additional attorneys’ fees for any compliance work itateddy Defendants
failure to keep this agreement. If the Parties disagree, such fees sletlbppehe Court.

4. RELEASE. Except as set forth in Secti@abovePlaintiff hereby releasesd
forever dischargeBefendang, andheir respectiveofficers, elected officials, directors, all
employees, subsidiaries, agents, attorneys, representatives, succegs@sdlassigns of and
from any and all claims, debt, liabilities, demands, obligations, costs, expesesidmages,
actions and causes of action, of every nature, character and description, known and unknown,
which the parties now own or hold, or have at anytime owned or held, or may at any tiroe ow
hold, by reason of any matter, cause or thing whatsoever incurred, done, omittedred soff
be done prior to the date of this Agreement, which Plaintiff may have on account of, or in
anywayrelated to the.awsuit.

5. WAIVER OF CIVIL CODE 8§ 1542 Plaintiff is represented by attorneys at the
time of executing this release. Plaintiff amelattorneyshave spent considerable time
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examining the occurrences and transactions which are the subject of this, iheblsased upon
that examination Plaintiff expressly waives and relinquistiidger respective rights created
under California Civil Code 8§ 154%hich states:

"CERTAIN CLAIMS NOT AFFECTED BY GENERAL RELEASE- A general
release does not extend to claims which the creditor does not know or suspect to
exist in[her] favor at the time of executing the release, which, if knowfhbyj,

must have materially affectg¢ter] settlement with the debtor."

6. DISPUTED CLAIMS This Agreement is a compromise and settlement of
disputed claims, and nothing in this Agreement shall be construed at any time asssmoadni
liability on the part oDefendants.

7. RELIANCE UPON OWN JUDGMENT Plaintiff relies wholly uporherown
judgment, beliefs and knowledge of the nature, extent and duratimrddmages, if any, and
acknowledges thahe has not been influenced to any extent whatever in making this agreement
by any representations or statements regarding said damages or anyaitees,rmade by either
Defendantsn this case, or by any person or persons representing them.

8. MEDICARE LIENS.

A. General Statement for Protection of Medicare’s Interest

This settlement is based upon a good faith determination of the Plaintiff to resolve a
disputed claim. Plaintifand the Defendants Vmattempted to resolve this matter in compliance
with both state and federal law. Plainafid Defendantisave made every effort to adequately
protect Medicare’s interest and incorporate such into the settlement tachisg\ee not
attempted to shift responsibility of medical treatment to Medicare pursud@atU.S.C. 8
1395y(b).

B. Responsibility for Satisfaction of Alliens-General Statement

Plaintiff represents and warrants that all bills, costs, or liens resultimgdrarising out
of Plaintiff’s alleged injuries and all of the facts alleged in Plaintiff's compkia Plaintiff's
responsibility to pay. Plaintifigrees to assume responsibility for satisfaction of any and all
rights to payment, claims or liens, of any kind, that arise from or are rétapayments made or
services provided to Plaintiff, or on such Plaintiff's behalf, and expenses, costss andurred
in connection with the claims asserted by Plaintiff related to Plaintiff's allegetemand all of
the facts alleged in Plaintiff’'s complaint, including without limitation, all subrogat@ms,
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liens, or other rights to payment, relating to medical treatment or lost wegdwmte been or
may be asserted by any health care provider, insurer, governmental empityyer, or other
person or entity.

C. Settlement Funds

Plaintiff warrants and represents that settlement funds will be asadisfy any
Medicare lien(s) and will be put into a trust to be approved by the court.

D. Medicare Benefits Reimbursement

Plaintiff has received Medicareenefits for treatment related to Plaintiff's claims in this
action.

Plaintiff agrees to providBefendarg with a copy of all letters or other written
correspondence from Plaintiff’'s counsel notifying Governmental EnthegsPlaintiff's claims
have settled. Plaintiff and Plaintiff's counsel further agree to providenattsfior Defendar:

1. Copies of correspondence from and to CMS/MSPRC relating to Conditional
Payments made by Medicare associated with Plaintiff's alleged injudesllaof the
facts alleged in Plaintiff's complaint.

2. Once this settlement is finalized Plaintiff's counsel wilivkr to attorneys for
Defendand a Final Determination letter (FD) issued by CMS/MSPRC regarding
satisfaction of all Conditional Payments within five (5) days of FD being issued.

3. If Plaintiff is unwilling or unable to comply with number (1) above PI&isti
counsel will provide a letter to attorneys foefendang, authorizingoefendard to
withhold from the settlement monies an amount sufficient to satisfy any potential
Governmental Entities’ liens including Medicare Conditional Payments for pas
paymeits related to Plaintiff's injuries and/or treatment arising from the facts alleged
in Plaintiff's complaint, and that the monies so withheld will be used solely for the
purpose of satisfying any Governmental Entities’ liens including Medicare
Conditional Payments until all such liens and Conditional Payments have been
satisfied.

As to future medical payments, Plaintiff and Plaintiff’'s counsel agree that it is the
Plaintiff's sole and continuing responsibility to maintain an accounting of aliddeecovered
expenses relating to Plaintiff's claims.
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If the amounts the Plaintiff and Plaintiff's counsel withhold and set asidetfstysag
any Governmental Entities’ liens including Medicare Conditional Paymentsuturé medical
expenses prove to be insufént to finallycompletely satisfy all Conditional Payments and
future medical expenses related to Plaintiff's claiRigintiff agrees to indemnify and hold
Defendang and all of their attorneys harmless from any and all damages, claims and rights to
payment

9. ATTORNEYS FEES Except as set forth in Sect®fand3(c), Plaintiff and
Defendarg shall bear their own costs and attorneys fees. If it becomes necessgagi®ian
legal proceedings to enforce or interpret any of the provisions addghegment, the prevailing
partywill be entitled to recover har its reasonable attorney's fees incurred in connection with
such proceedings.

10. WARRANTIES. Plaintiff warrants that the settlement evidenced by this
Agreement and the execution of this Agreetnhas been approved and authorized by Plaintiff.
The representatigssigning forDefendantsvarrantthatthe agreemerttas been approved by the
respective Bards of Defendants.

11. SEVERABILITY. Should any provision of this Agreement be held invalid or
illegal, such illegality will not invalidate the remainder of this Agreement. ldstba
Agreement shall be construed as if it did not contain the illegal part, and the ndhts a
obligations of the parties shall be construed and enforced accordingly.

12. INTERPRETATION This Agreement shall be construed and enforced pursuant
to the laws of the State of California.

13. REPRESENTATION Plaintiff andDefendars acknowledge that they have been
represented by independent legal counsel of their own choice, thagtielsment was prepared
with the joint input of counsel, and shall not be construed in favor of or against any party to the
Agreement. Plaintiff further acknowledges that this Agreement was execlebdainel
voluntarily and with the consent of and on the advice of independent legal counsel. f Plaintif
hereby does authorize and dirbetattorney of record to dismiss &efendant and this lawsuit
with prejudice once all payments describe®aragrapl® are delivered to Plaintiff's counsel.

14. ASSIGNMENT. All parties warrant that no claims or causes of action arising out
of the event or occurrences recited herein have been assigned to any other pErstyn or
except to the extémequired by law for Medicare

15. SUCCESSORSN-INTEREST This Agreementhall be binding on Plaintiff, the

COURT-ENFORCEABLESETTLEMENT AGREEMENT & RELEASE- Leonard v. City of Capitola et al.
Page6 of 10



p8/12/2814 185:58 831--476-B356 FEDEX OFFICE 5138 PAGE 82

City, the Successor Agency and any of the parties” respective agents, assigns, attorneys, heirs,
personal representatives, executors, trustees, and snccessors-in-interest. The City and the
Successor Agency have a duty to so notify all such successors-in-interest of the existence and
terms of this Agreement during the period prior to completion of all settlement terms described
in this Agreement.

16, TAXES. Plaintiff acknowledges and agrees that (a) it is Plaintiff’s responsibility
to pay and satisfy taxes, if any, with respect to any sums payable under this Agreement: {b)
Plaintiff has not received any representation or advice from Defendants or their counsel
copcerning the taxable or nontaxable pature of any sums payable under this Agreement; and (c)
Plaintiff will not seck or make a claim for defense, indemaity, reimbursement, damages, or for
any other or additional payment against Defendants if a claim or determination is made that all or
part of any payment made under this Agreement should have been treated as taxable or subject to
withholding, or if Plaintiff is found liable for any taxes, costs, penalties, assessments, interest,
and/or loss,

17. DELIVERY. The parties agree that Plaintiff’s attorney will accept the sum of
money identified above as trustee for Plaintiff in this action, and that Capitola will not participate
in any way, or be responsible in any way for the ultimate distribution of the money.

18.  AGREEMENT. This document contains the entire agreement and the terms of
this settlement and release are contractual,

19. SIGNATURES. The Parties agree to execite in counterparts, with the same force
and effect as if execnted in a single, complete docapent. Facsimile or PDF signatures shall have
the same force and effect as original signatures.

20.  PAGINATION. This agreement consists of nine (9) pages with signatures
contained on Pages 7, 8 and 9.

“PLAINTIFE”

D ?’, [/ /M d{

RAEELﬁﬁgL NARD

_ /
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Reviewed and approved as to form. LAW OFFICES OF PAUL L. REIN

By:

Catherine Cabalo

RAHMAN LAW PC

By:

Shaana Rahman
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Reviewed and approved as to form., LAW OFFICES OF PAUL L. REIN

By:
Catherine Cabalo
RAHMAN LAW PC j
RN /
<ol
By: ‘\~> /\ /
Shaana Rahman
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Date: 8!/“(/("[ .

Date: g/ .[ “ (j A

- Reviewed and approved as to form.

“DEFENDANTS”

CITY OF CAPITOLA

CAPITOLA SUCCESSOR AGENCY

By: M

////Jamie Goldstein, Executive Director

ATCHISON, BARISONE, CONDOTTI &
KOVACEVICH

Anthony Condotti

yan

LAWgQ’f?FICE O VINCENT P, HURLEY

13

By:ff: ;f//” p / —

%&meanmHmiey At (oM
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ORDER
Pursuant to the above Colittforceable Settlement Agreement and Release, and for
good cause shown, the Court shall retain jurisdiction of this action to enforce the provisions of
thisagreement through completion of injunctive relief and payment of Piigimegotiated

damagesattorney fees, litigation expenses, and costs.

Dated: , 2014 M ﬁvﬂ@/ﬂm

HonorableBETH LABSON FREEMAN
United States District Judge
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