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*E-FILED: September 6, 2013*

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JPMORGAN CHASE BANK, N.A., as
successor in interest by purchase from the ~ Case No0.5:13€v-04064HRL
FDIC as Receiver of Washington Mutual
Bank, F/K/A Washington Mutual Bank,
F.A, ORDER THAT THISCASE BE
Blairtiff REASSIGNED TO A DISTRICT JUDGE
aintiff,

REPORT AND RECOMMENDATION
V. RE REMAND TO STATE COURT

KATHERINE L. WOODTHORP;
STEPHEN L. AUFDERMAUR; and DOES
1-50, inclusive,

Defendant.

On September 3, 2013, Katherine Woodthorp and Stephen Aufdermaw*f@ednplaint
andNotice of Removal,purporting to remove a state court action filed against them by JPMor
Chase Bank (Chase) in Santa Cruz County Superior Court. For the reasons stated below, th
court recommends that thsatterbe remanded to the state court.

Removal to federal court is proper where the federal court would have originatsubje
matter jurisdiction over the complaint. 28 U.S.C. 8 1441. The removal statutes ase strictl
construed against removal and place the burden on the removingopdetyonstrate that remova

was proper._Moore-Thomas v. Alaska Airlines, Inc., 553 F.3d 1241, 1244 (9th Cir. 2009) (cit

Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992)). Additionally, the court has a continui

duty to determine whether it has subject matter jurisdiction. Fed. R. Civ. P. 12(h3e Auaat be
remanded to the state court if it appears at any time before final judgmenttbatithlacks
subject matter jurisdiction. 28 U.S.C. § 1447(c).

Federal courts have original jurisdiction over civil actions “arising under dinst@ution,

laws, or treaties of the United States.” 28 U.S.C. 8 1331. A claim “arises unded! ladeif,
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based on the “welpleaded complaint rule,” the plaintiff alleges a federal claim for relief. Vade)

v. Discovery Bank, 129 S. Ct. 1262, 1272 (2009). Defenses and counterclaims asserting a f¢

guestion do not satisfy this requiremeid. The record reveals that Chaseriginal and first
amended complaints allege only state laarok fa relief. (SeeDkt. Nos. 8 and9). And, while
defendants have styled their Notice of Removal asffamative complainthere, theallegations

of that doeiment mirrors thse ina“CrossComplaint” they filed against Chase in the underlying
state court action.SgeDkt. No.14). Alegations inthe “Complaint and Notice of Removal”
made in response to Chasedmplaintcannot provide this court with federal question
jurisdiction.

There is also no basis for diversity jurisdictidfederal district courts have jurisdiction
over civil actions in which the matter in controversy exceeds the sum or value of $75,000
(exclusive of interest and costs) and is between citizens of differerst. sgidJ).S.C. §1332.

Here defendantadmit that they are California citizens. (Dkt. No. §df). As such, they cannot
remove the underlying state court action on the basis of diversity. 28 U.S.C. 8§ 1441(b)(2) (a
action may not be removed “if any of the parties in interest properly joined amdl ser

defendants is a citizen of the State in which such action is brouglsg nls®&pencer v. U.S.

Dist. Ct, 393 F.3d 867, 870 (9th Cir. 2004) (“It is thus clear that the presence of a local defen
at the time removal is soughais removal.”).

Because not all parties have consented to the undersigned’s jurisdiction, this court
ORDERS the Clerk of the Court to reassign this case to a District Judge. Thegmaedehsrther
RECOMMENDS that the newly assigned judgmaad the stateourt caseo the Santa Cruz

County Superior Court. Any party may serve and file objections to this Report and

Recommendation within fourteen days after being served. 28 U.S.C. 8§ 636(b)(1); Fed. R. Ciy.

72.
Dated: September 6, 2013
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5:13-cv-04064HRL Notice has been electronically mailed to:

Karla Gottschalk  dr.karlagottschalk@gmail.com




