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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
PAUL PERKINS et al., Case No.: 13-CV-04303-LK

Plaintiffs, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'S

MOTION TO DISMISS

V.
LINKEDIN CORPORATION,

Defendant.

N N N N N N e e

Paul Perkins (“Perkins”), Pennie Sempe$émpell”), Ann Brandwein (“Brandwein”),
Erin Eggers (“Eggers”), Clare Connaughton (fdaughton”), Nicole Crosby (“Crosby”), Jake
Kushner (“Kushner”), Natalie Rhstone (“Richstone”), and Leshgall (“Wall”), on behalf of
themselves and a putative class (collectively,iffilés”), bring the instant action against LinkedIn
Corporation (“Defendantor “LinkedIn”). SeeECF No. 55, Second Amended Class Action
Complaint (“SAC”). Plaintiffs Hege that Defendant, the operatdra popular social networking
website, harvested email addresses from Pltsntiontact lists and email history, including the
email addresses of every person that has ever enidetiffs, been emailed by Plaintiffs, or bee
carbon copied on emails to or from Plaintiffel. § 1. According to Platiffs, Defendant violated
several California laws by sending, without Pldistknowledge or consent, up to two messages
to those harvested email addresses reminding the recipients to join Linkedfi.6, 9-11, 92-93.
These reminder emails, Plaintiffs allege, uB&ntiffs’ names and likenesses to personally
endorse LinkedIn’s services for the commerbiefit of LinkedIn and to the detriment of

Plaintiffs. 1d. 11 83-86, 92-93, 104-05.
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Before the Court is Defendant’s Motion to Dismiss the SAC. ECF No. 60 (“Mot.”).
Plaintiffs opposed the motion, ECF No. 65 (“Opp.”), and Defendant replied, ECF No. 66
(“Reply”). Having considered theubmissions of the pags, the applicable law, and the record in
this case, the Court GRANTS in part and DEBIin part Defendant’s Motion to Dismiss.

. BACKGROUND

A. Factual Allegations

LinkedIn is a social networkg website geared toward pegkional networking with more
than 200 million users. SAC 1 42. LinkedIn memsb&ho maintain résurdée online profiles,
utilize the website to view eachhetr’s profiles and to exchange messages. LinkedIn is a for-pr
entity, generating revenue primarily throughethavenues: “Talent Solutions,” “Marketing
Solutions,” and the sale &Premium Subscriptions.Id. Talent Solutions fer to the variety of
products LinkedIn offers that allow employerslaecruiters to quicklgearch for and contact
prospective employeedd. Marketing Solutions consist aflvertising td_inkedIn users by
placing advertisements on the website. Premium Subscriptions arelddalirectly to individuals
or businesses that want to conduct advaseagching on LinkedIn’s website, enhance their
professional identities, and contact other membilers LinkedIn seeks to grow its membership
because the success of these thegenue streams is directly ridd to the number of registered
LinkedIn users.See id.

At this stage, the instant case centersiokedIn’s practice of sending reminder message
to email addresses that have been harvésiadLinkedln members. SAC 11 1, 9. LinkedIn
collects these email addresse$wio ways: during the sign upgmess for new users and through
the “Add Connections” feature for existing useld. { 44-59, 68-70. Plaintiffs are nine
professionals who seek to represenafionwide class of LinkedIn userkl.  22. Plaintiffs
allege that during the sign up process LinkedIn ésted the email addresses of Plaintiffs’ contag
as well as the email addresses of every persganhas either emailed Plaintiffs, been emailed by
Plaintiffs, or who has been carbon coptetan email to or from Plaintiffdd. {9 1, 63. LinkedIn
then sent an initial message (ting@tial invitation email”) tothose harvested email addresses,

purportedly on behalf of the LinkedIn usgyiting the recipient to join LinkedInld. § 71. If
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after one week the invitee had not joined, LinkedIn would send a second email (the “first remindel

email”) reminding the inviteef the outstanding invitationd. § 72. If after another week the
invitee still had not jmed, LinkedIn would send a thirehd final email (the “second reminder
email”) encouraging the invitee to do sa.' LinkedIn sent these minder emails, Plaintiffs
allege, without Plaintiffsknowledge or consentld. {4 10-11, 92-93. Agaihthat backdrop, the
Court now details the sign up, invitation, and reminder processes more fully.
1. LinkedIn Sign Up Process

When a new user signs up for LinkedIn, théogiee prompts her to provide her first name,
last name, email address, and a passwordC $A5 fig.1 (pictured bel). Underneath the
prompts for this information is a button titlégbin LinkedIn,” adjacent to which is a small
asterisk.Id. The asterisk directs the user to a linthatbottom of a page ahstates: “By joining
LinkedIn, you agree to Linkedls User Agreement, Privacy Policy, and Cookie Polidg.’{ 45.
A new user can only view the terms of servicesbrolling down the page and clicking on a link

beneath the “Join LinkedIn” button, which thiakes the user to a separate screeén.

1 To be clear, the “first reminder email”tise second overall email sent by LinkedIn to the
invitee—the “initial invitation email” being the first. Likewise, the “second reminder email” is t
third and final email the inviteeeceives from LinkedIn. Per tl@ourt’s prior ruling, only the two
“reminder emails” remain at issue in this ca&€F No. 47, Order Granting in Part and Denying i
Part Defendant’s Motion to Dismiss witleave to Amend (“First MTD Order”) at 30-32.
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Figurel

Last Name: |

Emeil: |

First Name: || I
|
|
|

Mew Password: |

Alrady on LinkedIn® Sign in

Once a new user enters the prompted in&tiom and clicks the “Join LinkedIn” button,
she is directed to a second paghich states “let’s start creat] your professional profile.” SAC
1 48 fig.2 (pictured below). This page asksubker to provide LinkedIn with her country of
residence, ZIP code, employmerdtss, job title, and industryid. Below these fields is a button

titled “Create my profile.”ld.

Figure2
Build Your Profile | Linkedin
ild Your Profile | Linkedin h + L
& hugs | fwww.linkedin.com/req/basic-profile? |=eniflow=1ofgap?-16ka1id ~ + ¢ (8- Google. Q&
Linked}}.

Simon, let's start creating your professional profile

*llive in: | United States

« ALinkedin profile helps you...

*ZIP Code: [ 10025

0.0 gana%

= Showcase your skills and exparence

= Be found for new opporiunities

lam currenily: (=) Employed Job Seeker | Student + Stay In touch with colleagues and frisnds

*Job title: [ Softwara Tosting
™ | am self-emploved

* Indusiry: | Computar Networking

* [ndicates requred Deld

A new user who clicks the “Createy profile” button is next dected to a page that states
“Grow your network on LinkedIn.” SAC { 50 fig.3 (pictaréelow). On this page, the user is told
to “Get started by adding your email addressder which the field for “Your email” is pre-

populated with the user’s email addreds,which the user already provided to LinkedIn on the
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first screensee suprdigure 1. The “Grow your network dnnkedIn” page contains a button
titled “Continue” under the pre-populated emaldi. SAC q 50 fig.3. Importantly, under the
“Continue” button is a statemetiiat reads: “We will not store your password or email anyone
without your permission.ld. According to the SAC, each ofetmine named Plaintiffs “read and
relied on” this representation, belieg as a result that they “ditbt grant LinkedIn the right to
send multiple follow-up emails” on their behalfl. Y 24, 26, 28, 30, 32, 34, 36, 38, 40. Further

under that statement is an option for new users to “Skip this sig"50 fig.3.

Figure3
Upload Webmail Contacts | Linkedin
Webmail Contacts | Link... l-l + |
wiw'[inkedin.com/req /abook-impartffiow=lofggp /~iwjz4x s ' Coogle Q
Linked [[3].
Grow your netwaork on Linkedin Step 2 of 7 [l

Get sterted by adding your email address

Your email:  simonshamales! @gmail.com

Whe will ol siore pour passsord or eemal anpone wiiboud oo eieission

Skip this step =

A new user who clicks “Continue” andhw signed up with LinkedIn using an email
address from Google’'s Gmail system is led to a screen from Google AcoBAR.{ 51 fig.4
(pictured below). This page states that “Lidikecom is asking for some information from your
Google Account” and then listee user's email addrestd. The page also displays two bullet
points. The first bullet point states “Email ads’eand contains the email address of the uskr.
The second bullet point sést “Google Contacts.Id. The user then hasgloption of selecting the

“Allow” or “No thanks” button. Id.

2 Plaintiffs Perkins, Sempell, BrandweimdaEggers claim to have registered with
LinkedIn using Gmail accounts. SAC {1 23, 25, 27, 29.
5
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Figure4

e 00 Google Accounts
i@ https://accounts.google.com/o/openid2 JauthTzt=ChQINERTNWxnTIU4RFRIUUINSESLeRIfSXNGcEdSeUhH
- simom
Google Accounts 5

(i Linkedin.com & [ Google
Linkedin.com is asking for some information from your Google Account simonshamatest@gmail.com
» Email address: simonshamatest@gmail.com

= Google Contacis

Allow | 'I'glo thanks

™ Remember this approval

A new user who clicks “Continue” on the f@v your network on LinkedIn” page and who
signed up with LinkedIn using a Yahoo! emaibaess is led to a screen from Yahoo! MaBAC

1 52 fig.5 (pictured below). This page promite user to “Click ‘Agree’ to sign in to
www.linkedin.com using your Yahoo IDnd allow sharing of Yahoo info.1d. The page also tells
the user that she is “sharing” her Yaheaiail address and “authorizing access to: Yahoo!

Contacts.”ld. The user may then click on the “Agree” button to grant LinkedIn acégss.

Figure5
YAHOO! E simonsh Halp

Click "Agree” to sign in to www linkedin com using your Yahoo ID and allow
sharing of Yahoo info

You are shanng the following

E simonshama@yahoo.com

I T e
You are authorizing access fo

4“ Yahoo! Contacts

3 Plaintiff Wall claims to hae registered with LinkedIn using a Yahoo! email account.
SAC 1 39.
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A new user who clicks “Continue” on the f@v your network on LinkedIn” page and who

signed up with LinkedIn using a Microsoft email address is led to a Microsoft accounts®screer.

SAC 1 53 fig.6 (pictured below). This page aslesuser, “Let thispp access your infoAd. The
page states that “LinkedIn needs your permisgoNiew your profile info and contact list,”
informing the user that “LinkedIn will be able see your profile info, including your name,
gender, display picturepntacts, and friends.ld. The page also says that LinkedIn needs the
user’s permission to “Access email addresseganing that “LinkedIn will have access to your
and your contacts’ email addressekl” The user then has the option of selecting the “Yes” or
“No” button. Id.

Figure 6
m Let this app access your info?
www.linkedin.com

Linkedin needs your permission to:
View your profile info and contact list
Linkedin will be able to see your profile info, including your
name. gender, display picture, contacts. and friends.
— Access emall addresses
Linkedin will have access to your and your contacts' email

addresses.

You can change these at any time in your
account settings,

=
inkedin Privacy & Cookie Tairié

A new user who clicks “Continue” on the f@v your network on LinkedIn” page and who
signed up with LinkedIn using an AOL emadldress is led to an AOL Sign In scréeSAC § 54
fig.7 (pictured below). This page prompts tiser to “Sign In,” informing her that she is

“currently signed in as [Member Name]ld. Unlike the previous email provider screens, the

* None of the named Plaintiffs claim to have registered with LinkedIn using a Microsoft
email account, but the putative class covers Litkkeders who signed up using any email addres
including Microsoft accounts. SAC | 43.

® Plaintiffs Connaughton, Crosby, and Richstetem to have registered with LinkedIn
using AOL email accounts. SAC 11 31, 33, 37.
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AOL screen provides no explicit indication thahkedIn will be accessing the user’'s email addre
or contact$. The user may then clickeifContinue” button to proceedd.
Figure7
3 Sign In - Google Chrome ' e S

api.screenname.aol.com/a £

Sign In

Once LinkedIn has obtained access to a new ueer&l address and contacts, the user is
led to a screen titletConnect with people you know on LinkedIn.” ECF No. 18-2, Ex. F (picturg
below as Figure 8). This page contains a list of the user’s contacts who are already on Linked
described as “people you know on LinkedInd. LinkedIn provides this list by matching the
user’s contacts’ email addresses, which Linkdtis harvested from the user’s email account,
against LinkedIn’s own membership database, whantains email addresses of existing Linked
members. The page contains images andtek bf email contacts of the user who have a
LinkedIn account, with check bogaext to their namedd. The boxes are all checked by default

Id. The user may then choosdween two options: “Add Connectia){ or “Skip this step.”ld.

® Further, a new user who clicks “Continu®t the “Grow your netwdron LinkedIn” page
and who signed up with LinkedIn using an Apple Maitount, such as Plaintiff Kushner, will not
be led to a popup screanall. SAC 11 35, 55.

’ A screenshot of this page daest appear in the SAC. In ifgior motion to dismiss order,
however, the Court took judiciabtice of a screenshot showingtbage. First MTD Order at 15
(citing Knievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 2005)).
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Figure8

Llnked‘-,. Case5:13-cv-04303-LHK Document18-2 Filed12/06/13 Page3s of 38
Connect with people you know on Linkedin Steplof 2 |
We found 218 people you know on Linkedin. Select the people you'd like to connect to.

™ Select All 218 Selected

Joe DeLucchi { Debra Niemann
~ " Business Insurance Broker / Corporate Vice | Consultant at MJM Management Group
: President / CAL insurance & Associates, Inc. s J

- Michael Allen , i Meredith Mandell
~ w Managing Principal at Lateral Link 4 < lournalist

(W

LY
WY Erin Cambeiro Ron Wong

g Writer v B Realtor, Hill & Co. Real Estate

\

| Ed Alter
@ B EERN VP Sales at Speechskilis

Lr LR b TRV or Skip this step »

% Tom Ryglinski
T Sales Associale at Alain Pinel investment
d B Group

Next, the new user is directed tpage titled “Why not invite some peopl&?8AC { 59
fig.8 (pictured below as Figure 9). Beneathhlkading on this page ike following statement:
“Stay in touch with your contactgho aren’t on LinkedIn yet. Inie¢ them to connect with you.”

Id. Below that statement is a list of the user'sag¢montacts (names and email addresses) who 3
not already registered on Linkedlid. There is a checkbox nexteéach, and the “Select All” box
is checked by defaultld. While only the first tenantacts appear, there iseroll bar to the right,
signifying that additional entriesan be found by scrolling downd. Furthermore, next to the
“Select All” box is a statementdicating the total number of conta¢hat have been selectdd.
The screenshot in the SAC, fexample, reads “1132 Selectedd. At the bottom of the page, the

user may choose between two options: “AaldNetwork” or “Skip this step.”ld.

8 In the SAC, Plaintiffs allege that signing for LinkedIn in the first instance is not the
only way that users are l¢d this page. IndeeéxistingLinkedIn users are greeted on the
LinkedIn homepage by a link that states “SeleoWWou Already Know orinkedIn.” SAC 1 68
fig.9. Under that title is a screémat allows the current user tgput her email address. Like for
new registrants, this field is ppwpulated with the email address affiliated with the existing user
LinkedIn account. If the user clicks the “Cont#ilbutton under the emaitldress, she is directed
to the “Why not invite some people?” padd. 1 70.
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Figure9

Flgoback=mnmz *1 *1 *1_*1_*1_*1_*1 =1 *1_*1&nrigin=gmail&fiow=labwngl-u Byl (B~ coogi=
Linked[f].

Why not invite soms peopla? Step 2 of 2 |

Stay in touch with your contacts who aran't on Linketin vet. nvite tham 1o connact with yeu,

i Baloct Al 432 Sancied
(¥ Edgar Cho ety ek
T Judy Wacht fwathidPogioning. com
|v| Alaska Airlines slsin @ alashaninoem
# Chalsoa Slack CEEISEHE Y R0 LM
¥l Chapman Dean dehepmen@akingum con
# joy sebe subod@u washinglon o
¥l Maria Ralstan mralstonE pannarong
™ John Amature ot D Wi et oo
¥l Leah LaPorte miR125@cchs iz ed
¥ Kathleen Pakuszawski stk Lo P Pk ol ek

" Add o Netword  ETRaT n thig step «

If a user chooses the “Add to Network” aptj LinkedIn sends the initial invitation email tg
all of the email addresses affiliated with the checked boxes. SAC { 71. These emails, which
Plaintiffs label “endorsement email$¢ome from the user's name via LinkedIn and contain the
following text: “I'd like to addyou to my professional network.3eeECF No. 63-2, Ex. A
(pictured below as Figure 18). This text is followed by a sigture line that contains the LinkedIn
user's nameld. Beneath the signature line is dtbn that says “Coivin that you know
[LinkedIn user],” which the recipient can click a@cept the user’s invitath and begin the process

of joining LinkedIn. Id.

® The Court has already ruled that “the tsrinvitation emails’ and ‘endorsement emails
are “synonymous” for purposes of this case, andtbe@Court will use therfinterchangeably.”
First MTD Order at 29. The Cauwill also use “reminder emails” interchangeably because thes
emails endorse LinkedIn as muas the initial initation email.

19 Figure 10 does not appear in the SAC. HaevePlaintiffs requegtdicial notice of a
screenshot showing the initial invitation email, whtbe Court grants for threasons stated in Part

1, infra.
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Figure 10

Invitation to connect on LinkedIn

Dorian Berger
T me

Linked|[il.
From Dorian Berger
Dorian

I'd like o add you to my professional network on Linkedin.

- Dorian

Confirm that you know Dorian

2. Linkedln Reminder Emails

If one week after receiving theifiial invitation email, the recipient has not joined LinkedIn
LinkedIn sends the first reminder emaiktenraging the recipient to join. SAC72. At the top,
the first reminder email is titled “Reminddvaut your invitation from [LinkedIn user].'SeeECF
No. 63-2, Ex. A (pictured below as Figure 11)Under the LinkedIn logo, the email continues:
“This is a reminder that on [date ipitial email], [LinkedIn user] sent you an invitation to becoms
part of their professiom@etwork at LinkedIn.”ld. If the recipient, after receiving this reminder,
desires to accept the user’s invitation and jomkedIn, he may do so by clicking the button titled
“Accept [LinkedIn user’s] invitation.”ld. Beneath that button, hkedIn republishes the initial
invitation email. Id. According to Plaintiffs, these firseminder emails were sent by Defendant

without Plaintiffs’ consent. SAC61, 67, 71, 92.

" Figure 11 does not appear in the SAC. HemvePlaintiffs requegtdicial notice of a
screenshot showing the first reminder email, whighCourt grants for the reasons stated in Part

1, infra.
11
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Figure1l

Reminder about your invitation from Dorian

Dorian Berger (LinkedIn Invitations)

me

Linked|(}].

This is a reminder that on April 17, Dorian Berger sent you an invitation to become part of their
professional network at Linkedin

Accept Dorian Berger's Invitation

On April 17, Dorian Berger wrote

> To: Dorian Berger [simonshama@yahoo.com]
> From: Dorian Berger [dorianberger@gmail.com]
> Subject: Invitation to connect on Linkedin

> Dorian
= I'd like to add you to my professional network on Linkedin

> - Dorian

Reminder emails for pending invitations Unsubscribe

If after a second week, the rpmnt of the prior endorsemestails still has not joined
LinkedIn, LinkedIn sends the second reminder iearecouraging the recipient to do so. SAC
1 72. At the top, the second reminder ematitisd “[LinkedIn user’s] invitation is awaiting your
response.”SeeECF No. 63-2, Ex. A (pictured below as Figure 2)Under the Linkedin logo,
the email continues: “[LinkedIn user] would like connect on LinkedIn. How would you like to
respond?”ld. Unlike the initial invitation email or #hfirst reminder email, the second reminder
email may include a photograph of the LinkedIn user—namely, her LinkedIn profile picture if
has uploaded one—to the left of the user’s nalde(empty box in Figure 12). If the recipient,
after receiving this final remindedesires to accept theser’s invitation and ja LinkedIn, he may
do so by clicking the button titled “Confirm you know [LinkedIn used” This time, LinkedIn
does not republish the initial invitation email below the button. According to Plaintiffs, these
second reminder emails were sent by Defahdathout Plaintiffs’ consent. SACT61, 67, 71,

92.

2 Figure 12 does not appear in the SAC. HeevePlaintiffs requegtdicial notice of a
screenshot showing the second reminder email,hnthie Court grants for the reasons stated in

Part Ill, infra.
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Figure 12

Dorian Berger's invitation is awaiting your response

Dorian Berger (LinkedIn Invitations)
To me

Linked|f}].

Dorian Berger would like to connect on LinkedIn How would you like
to respond?

Dorian Berger
Attorney at Russ. August & Kabat

Plaintiffs allege that “[e]ach of the remirrdemails contain the Linkedln member’s name
and likeness so as to give the recipientitipgression that the Linkedin member is endorsing
LinkedIn and asking the recipientjmin LinkedIn’s social network.” SAC { 67. As indicated
above, however, the judicially noticed screarishreveal that only a user's name—not her
likeness—appears in the first reminder em8&ike suprdrigure 11. By contrast, in the second
reminder email, a user’'s name appears along withikeness, so long as the user has previously
uploaded a profile picture to her LinkedIn accouBée suprdigure 12.

Plaintiffs allege further thaince the invitation process hasen set into motion, it is
virtually impossible for users to stop Defentl&rom sending the reminder emails. SALC6Y, 75-
77. Specifically, Plaintiffs claim: “The onklyay LinkedIn users could stop the two follow-up
endorsement emails (assuming the user foundbmuttahe initial emails in the first place) from
going out would be to individually open up eankifation from within his or her LinkedIn account
(which LinkedIn has intentionally made diffitwo find within the usr’s account) and click a
button that allows the user to withdraw that single invitatidd.”] 76. LinkedIn offers no
mechanism, Plaintiffs allege, by which useas withdraw all reminder emails at ondd. | 77.
Plaintiffs claim that it would take hours togwent LinkedIn from sending the reminder emails to

the hundreds or thousands of contacts a user may khvie76. Plaintiffs allege further that

13
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LinkedIn does not take promptmedial action when users hawentacted LinkedIn to try and stop
the reminder emails from being seid. § 77.

In addition, plaintiffs allegéhat Defendant’s sending céminder emails to addresses
harvested from LinkedIn usersdentrary to several of Defendant’s own policies. SAC |1 46, 7

74. In particular, Plaintiffeiighlight the following:

e LinkedIn’'s statement on the “Grow yourtm@rk on LinkedIn” screen: “We will not
store your passworar email anyone without your permissiorSee suprdigure 3
(emphasis added).

e LinkedIn’s statements oofficial blog postings:

0 “Ensuring more privacy and control owssur personal data remains our highest
priority.” Id.  73.

0 “Ensuring you more clangt consistency and controver your personal data
continues to be odrighest priority.” 1d.

0 “We take spam very seriouslyld.

e An official LinkedIn blog post titled “How teeport abusive behavior on LinkedIn,” in
which LinkedIn states that examples btiaive behavior in violation of LinkedIn’s
terms of service include “not using a realme/person as the profile owner, falsifying
info, creating fake profiles, trgg to use someone else’s accoumssively inviting
people they don’t knavand using the data in a wagt authorized or intended by
LinkedIn’s Terms of Service. This behavyitliough infrequent, strileat the very root
of a trusted professional netvkorWe take these violationgry seriously and will not
tolerate this behavior.1d. (emphasis addedy.

e Three sentences from LinkedIn’s Privacy Policy:

o “[T]he amount and type of informatiofou decide to share, and with whom you
share it, is up to you.ld. Y 46.

0 “You decide how much dmow little you wish to commmicate to individuals or
groups.” Id.

o0 “We do not rent, sell, or otherwise provigeur personally identifiable information
to third parties without youramsent unless compelled by lawd. § 74.

Plaintiffs also point to aumber of user postings onnkiedin’s Help Center pages
complaining about Defendant sending remmelaails. SAC 1 50, 57, 62, 67, 75, 77, 90. Thes
postings, Plaintiffs contend, proteat LinkedIn knew about the harm caused by its practice of
sending reminder emails to prospectingers but nevertheless took no actith.{{ 57-58. For

example, on one message board thread an upsetvrote: “at thipoint I'm finding LinkedIn

13 plaintiffs selectively quote thislog post in the SAC, but th@ourt took judicial notice of
the entire document, which is availabléh&ip://blog.linkedincom/2009/03/27/how-to-report-
abusive-behavior-on-linkedin/, irsiprior motion to dismiss ordeBeeFirst MTD Order at 9 &
n.5.
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more of a problem in terms of hurting my repigiatrather than helping. What's more the
invitations are NOT people in my address bookeyTare people | don’'t knowl. find this entire
issue extremely unprofessional on LI's part. Yeauld think with all these members with the
same problem LI would respond with a fixd. § 77. Another angry usamrote: “There is a
specific group of people whom | absolutely muatid for ethical reasons. This feature has sent
out invitations on its own initiative twice, amay first notice each time was that one of these
people ‘accepted’ my invitations. Terribleld. § 62.

Finally, Plaintiffs advance a number ottiries regarding howinkedIn’s sending of
reminder emails injured Plaintiffs. First, PlaintifBege that the reminder emails are valuable to
LinkedIn. SAC | 85. Specifically, &htiffs note that attracting memembers is integral to the
business model of LinkedIn, which actively advertigesize, and that reminder emails containin
personalized endorsements of LinkedIn are a criticaiponent of attracting these new members
Id. 11 83-85. Plaintiffs quote Josh Elman (“Elmatinkedin’s former head of growth, who has
said: “[I]t took several emails to a person brefthey would actually sign up for LinkedIn. It
would average about 3.2 in the early dayisl’] 16. According to Elman, “That number 3.2 was
actually really really irportant that’'s how many emails you ndedjet before you sign up and so
we kept the email importer and it still workdd. § 17. Absent these reminder emails, Plaintiffs
suggest, LinkedIn would have to pay for enaaitiresses to advertise and promote LinkedIn’s
services.ld. 11 86, 89. Second, Plaintiffs allege thatcéntain instances.inkedlIn charges its
existing users a $10.00 fee to send reminders vikediIn’s internal messaging system (known ag
“InMail”) to other LinkedIn ugrs to whom the sender wantsctinnect but is not already
connected.ld. § 87. Relying on this fact, Plaintiffsasin that “LinkedIn acknowledges the value
of sending multiple reminder emailsltl. Third, Plaintiffs note thathe increased membership
resulting from the reminder emails further bétsdfinkedIn by expanding the audience to which
LinkedIn can market its PremmuSubscriptions, which cost tweeen $39.95 and $49.95 per montH.
Id. 7 88.

B. Procedural History
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On September 17, 2013, Plaintiffiedl a class action complairsigeECF No. 1, which
Plaintiffs amended on October 2, 20$8eECF No. 7, First Amended Complaint (“FAC”). The
FAC contained five causes of action: (1) violation of California’s comfaw right of publicity;

(2) violation of California’s Unfair Competitiobaw (“UCL”), Cal. Bus. & Prof. Code 8§ 17200;
(3) violation of the federal Stored CommunicasdAct (“SCA”), 18 U.S.C. § 2701; (4) violation
of the federal Wiretap Act, 18 U.S.C. 8 2511¢l 48) violation of California’s Comprehensive
Data Access and Fraud Act (“section 50Zgl. Penal Code § 502. FAC { 88-138.

On December 6, 2013, Defendant moved to @isihe FAC. ECF No. 17. Plaintiffs
opposed the motion on January 13, 2014, ECR2Mpand Defendant replied on January 31, 201+
ECF No. 30. The Court heldnaotion hearing on April 10, 20145eeECF No. 39.

On June 12, 2014, the Court granted in padt denied in part Defendant’s motion to
dismiss with leave to amend. First MTD Ordé 39. The Court begaby denying Defendant’s
motion to dismiss for want of Article Il standinfipding that Plaintiffs had “adequately alleged”
injury-in-fact, causation, and rezfisability “with respect to labf their causes of action.Id. at 23.
As to Plaintiffs’ federal claims, the Court gratit®eefendant’s motion, disissing Plaintiffs’ claims
under the SCA and the Wiretap Adt. at 23-27. The Court grant@dpart and denied in part
Defendant’s motion as to Plaintiffs’ statevlalaims. Concerning the common law right of
publicity cause of action, the Court held that itiéis had consented to Defendant’s sending of th
initial invitation email, but that Plaintiffs plausib&lleged that they had not consented to the first
and second reminder emailsl. at 28-32. Accordingly, the Caugranted Defendant’s motion as
to the initial invitation email but denied thaotion as to the subsequent reminder eméddsat 32.
Next, the Court granted Defendantnotion on the section 502 afaj concluding that “Plaintiffs
have not adequately alleged that Defendant breaches a technical or code-based ldaaie35.
Concerning Plaintiffs’ UCL claims, the Courtagited Defendant’s motion as to Plaintiffs’
“misrepresentation-based UCL claims” because “Hfésrhave not alleged that they read any of
LinkedIn’s purported misrepresentationsd. at 36-37. However, the Court denied Defendant’s

motion as to Plaintiffs’ “unlawful prong [UCL] clai to the extent that the claim is premised on
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LinkedIn’s invasion of Plaintis’ common law right of publicity when LinkedIn sends the
[reminder] emails.”ld. at 37.

Plaintiffs filed another ammeled complaint on August 28, 2018eeSAC. In the SAC,
Plaintiffs now allege just three state law causfesction: (1) violatiorof California’s common law
right of publicity; (2) violationof California’s statutor right of publicity (“section 3344”), Cal.

Civ. Code § 3344; and (3) violation of Calihia’s UCL. As required by the CousgeFirst MTD
Order at 39, Plaintiffs obtainddlefendant’s consent to add thection 3344 cause of action, ECF
No. 56 at 2-3. With Plaintiffs etting not to renew any of théaderal claims, the Court’s basis
for jurisdiction is the Class Action FairnesstAtCAFA”), 28 U.S.C. § 1332(d). SAC 1 20.
Unlike in their FAC, Plaintiffs now allege thateyreach “read and relied on” some of Defendant’
alleged misrepresentationkl. {1 24, 26, 28, 30, 32, 34, 36, 38, 40.

In response to the SAC, Defendant filed thstant Motion to Dismiss on September 18,
2014. Mot. at 26. In its motion, Bendant asks the Court to dissithe entire SAC with prejudice
or, in the alternative, to dismiss Plaintiffsgreest for minimum statutprdamages under section
3344.1d. at 1. At the same time, Defendant alsadfiéerequest for judicial notice. ECF No. 61.
Plaintiffs opposed the Motion to Dismiss ont@uer 9, 2014. ECF No. 63. That same day,

Plaintiffs filed their own requesor judicial notice, ECF No. 64nd an objection to Defendant’s

judicial notice request, ECF N62. On October 13, 2014, Plaintiffs filed a corrected Oppositior].

Opp. at 26° Defendant replied on October 23, 20R4ply at 16, and filed a supplemental
judicial notice request #t same day, ECF No. 67.

. LEGAL STANDARDS

4 In addition to relying on CRA as a basis for this Cdig subject matter jurisdiction,
Plaintiffs erroneously assertrjsdiction under “28 U.S.C. 8 1331ifie federal question statute.
SAC 1 20. The Court assumes this assertion is a typographical error because Plaintiffs no lo
allege any claims arising under federal lanccérdingly, the Court susponte STRIKES reference
to 8§ 1331 in the SACSeeFed. R. Civ. P. 12(f)(1) (permittindpe Court “on its own” to “strike
from a pleading . . . any redundant, immatermbertinent, or scandalous matter”).

In its Reply, Defendant prests that Plaintiffs’ corrected Opposition “contains several
substantive additions.Reply at 2 n.1see alsd&ECF No. 66-1, Declaration of Rosemarie T. Ring
11 3-5. Defendant, however, has not moved thesRlaintiffs’ correctd Opposition or otherwise
requested that the Court take atyion to address this matter. The Court declines to do so sua

sponte.
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A. Motion to Dismissunder Rule 12(b)(6)

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaint to include “a
short and plain statement of the claim showing tivatpleader is entitled to relief.” A complaint
that fails to meet this standard may be dss®d pursuant to Federal Rule of Civil Procedure
12(b)(6). The Supreme Court has held that R(d#¢ requires a plaintiff to plead “enough facts to
state a claim to relief that is plausible on its fadgé€ll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007). “A claim has facial plaibility when the plaintiff pleadfactual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). “The plausibiltyandard is not akito a probability
requirement, but it asks for more than a sheer pitisgithat a defendarttas acted unlawfully.”

Id. (internal quotation marks omitted). For purposksriling on a Rule 12(b)(6) motion, the Court
“accept[s] factual allegations in the complaintrag and construe[s] the pleadings in the light
most favorable to the nonmoving partyMlanzarek v. St. Paul Fire & Marine Ins. €619 F.3d
1025, 1031 (9th Cir. 2008).

The Court, however, need not accept as atlegations contradicted by judicially
noticeable factssee Shwarz v. United Stat@84 F.3d 428, 435 (9th Cir. 2000), and it “may look
beyond the plaintiff's complaint tmatters of public record” wibut converting the Rule 12(b)(6)
motion into a motion for summary judgme8taw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir.
1995). Nor must the Court “assume the truth ofllegaclusions merely because they are cast in
the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per
curiam) (internal quotation marks omitted). Mé&eenclusory allegations of law and unwarranted
inferences are insufficient tiefeat a motion to dismissAdams v. Johnsei855 F.3d 1179, 1183
(9th Cir. 2004).

B. Requestsfor Judicial Notice

The Court generally may not look beyond the fooimers of a complaint in ruling on a
Rule 12(b)(6) motion, with the exception ofadimnents incorporated into the complaint by
reference, and any relevant matteubject to judiial notice. See Swartz v. KPMG LL.B76 F.3d

756, 763 (9th Cir. 2007),ee v. City of L.A.250 F.3d 668, 688-89 (9th Cir. 2001). Under the
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doctrine of incorporation by reference, the Canaty consider on a Ruli2(b)(6) motion not only
documents attached to the complaint, but distuments whose conterare alleged therein,
provided the complaint “necessarily relies” on theusnents or contents thereof, the document’s
authenticity is uncontested, and thedment’s relevance is uncontestétbto Settlement v.
Eisenberg593 F.3d 1031, 1038 (9th Cir. 2018gcord Lee 250 F.3d at 688-89. The purpose of
this rule is to “prevent plaintiffs from surviving a Rule 12(b)(6) motion by deliberately omitting
documents upon which their claims are basetlwartz 476 F.3d at 763 (alterations and internal
guotation marks omitted).

The Court also may take judicial noticeroétters that are either (1) generally known
within the trial court’s territorigjurisdiction or (2) capable @ccurate and ready determination by
resort to sources whose accuraeyinot reasonably lpiestioned. Fed. R. Evid. 201(b). Proper
subjects of judicial notice wheamling on a motion to dismiss inae legislative history reports,
see Anderson v. Holde873 F.3d 1089, 1094 n.1 (9th Cir. 201&)urt documents already in the
public record and documents filed in other cowség Holder v. Holder305 F.3d 854, 866 (9th
Cir. 2002); and publicly accessible websiwse Daniels-Hall v. Nat'l Educ. Ass’629 F.3d 992,
998-99 (9th Cir. 2010).

C. Leaveto Amend

If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Procedure, leave to ¢
“shall be freely given when justice so requitdsaring in mind “the unerlying purpose of Rule
15 to facilitate decisions on the merits, ratthem on the pleadings technicalities.”Lopez v.
Smith 203 F.3d 1122, 1127 (9th Cir. 2000) (en bankgi@ions and internal quotation marks
omitted). When dismissing a complaint for failtmestate a claim, “a district court should grant
leave to amend even if no request to amengligeding was made, unless it determines that the
pleading could not possipbe cured by the allegation of other factid” at 1130 (internal
guotation marks omitted). Accordingly, leave to amend generally shall be denied only if allow

amendment would unduly prejudice the opposing padyse undue delay, or heile, or if the
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moving party has acted in bad faitheadsinger, Inc. v. BMG Music Pub/'§12 F.3d 522, 532
(9th Cir. 2008).
1.  REQUESTSFOR JUDICIAL NOTICE

In connection with thénstant Motion to Dismiss, Defendiarequests that the Court take
judicial notice of a screenshot of a first renher email sent by LinkedIn. ECF No. 61 at 1.
Plaintiffs opposed Defendant’sgeest, arguing that the scretnt Defendant provided was
“inauthentic.” ECF No. 62 at 2. &htiffs also filed their own requefir the Court to take judicial
notice of the following: (1) a California Assdly Committee on Judiciary document analyzing
Assembly Bill 826 (“AB 826”), enacted later as section 3344a(€plifornia Senate Committee
on Judiciary document describing AB 826; (3)adircial press release from Assemblyman John
Vasconcellos (“Vasconcellos”) regarding AB 824) a letter from Vasancellos to Governor
Ronald Reagan regarding AB 826; and (5) screessifa@n initial invitatbn email, first reminder
email, and second reminder email. ECF No. 64 at 1. Defendant filed a supplemental reques
asking the Court to take judiciabtice of the legislate drafting history of AB 826. ECF No. 67 af
1.

The Court DENIES Defendant’s request for fidi notice of the scenshot of the first
reminder email. Plaintiffs dispute the screat'shauthenticity, ECF N2 at 1-2, so the Court

cannot conclude that the screenshotdes@ment “whose accuracgnnot reasonably be

guestioned,” Fed. R. Evid. 201(b). The Court GRANTS Plaintiffs’ unopposed request for judi¢

notice of the screenshots of iaitial invitation email, first reninder email, and second reminder
email. Defendant does not dispute the aacyior relevancy of these screenshe¢gReply at 8

n.8, and the SAC “necesdsutelies” on themCoto, 593 F.3d at 1038. The Court GRANTS
Defendant’s supplemental request for judiciaicedf AB 826’s draftig history and GRANTS
Plaintiffs’ request for judicial notice of the {ffarnia Assembly and Senate Judiciary Committees
documents analyzing AB 826, as well as Vasconcetifiial press releasand letter to Governor
Reagan.See Andersqr673 F.3d at 1094 n.1 (“Legislative histasyproperly a subject of judicial
notice.”); Montantes v. Inventure Fooddo. CV-14-1128-MWF RZX2014 WL 3305578, at *1
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(C.D. Cal. July 2, 2014) (takingiglicial notice of Califania assemblyman’s preselease and letter
to Governor Reagan).
V. MOTION TO DISMISS

Defendant moves to dismiss the SAC on sevmaes. First, Defelant argues that the
Court should dismiss Plaintiffs’ request fminimum statutory damages under section 3344,
California’s right of publidy statute, because Plaintiffs hafegled to allege any “mental harm”
arising out of Defendant’s alleged conduct. Mdt6-10. Second, Defendant contends that all of
Plaintiffs’ claims are barred by the Commeations Decency Act (“CDA”), 47 U.S.C. § 230,
which provides immunity to “interactive computensgees” from tort liability arising out of their
publishing third-party content. Mot. at 10-1%hird, Defendant arguesahthe First Amendment
bars all of Plaintiffs’ claims because the remingi@ails implicate the public interest and are thus
noncommercial in nature, or, if they are comonr because the emails publicize protected
speech. Mot. at 19-24. Finally, f@adant argues that all of Plaffg’ claims should be dismissed
because any use of Plaintiffs’ names and likerseissthe reminder emails was “incidental” and
therefore not actionable und€alifornia law. Mot. at 24-25The Court addresses each argumen
in turn.

A. Minimum Statutory Damages Under Section 3344

California’s statutory right opublicity “complement[s]” the common law right of publicity
but “neither replaces nor codifiise common law cause of actionNewcombe v. Adolf Coors
Co, 157 F.3d 686, 691-92 (9th Cir. 1998). The stgputeides, in relevant part: “Any person whd
knowingly uses another’'s name, voice, signatpinetograph, or likeness, in any manner . . . for
purposes of advertising or selling. , without such person’s prioonsent, . . . shall be liable for
any damages sustained by the person.” Cal.@bde § 3344(a). To staa claim under section
3344, a plaintiff must first allege ¢relements of the common lawi: “(1) the defendant’s use of
the plaintiff's identity; (2) the appropriation pfaintiff's name or likeness to defendant’s
advantage, commercially orhatrwise; (3) lack of conserdand (4) resulting injury."Downing v.
Abercrombie & Fitch 265 F.3d 994, 1001 (9th Cir. 2001h addition, section 3344 requires a

plaintiff to allege (5) “a knowig use by the defendant”; and (&)direct connection between the
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alleged use and the commercial purpodd.” When section 3344 hasdreviolated, a plaintiff
may recover “in an amount equal to the greateseotn hundred fifty dollars ($750) or the actual
damages suffered by him or her as a resuti@lnauthorized use.” Cal. Civ. Code 8§ 3344(a).

Plaintiffs here do not claim “actual damages” urgiction 3344; Plaintiffs assert only that
they are entitled to minimum statutory damatjeshe amount of $750 per Linkedin member.”
SAC 1 143. Defendant argues tRéintiffs seek this remedy lety on the basis of economic
injury. Mot. at 9-10. As a result, Defend@ontends, “Plaintiffs’ claim for minimum statutory
damages should be dismissed because Sections3&&dutory damages provision applies only to
claims for mental harm, whidplaintiffs do not allege.ld. at 6.

The Court agrees. The text of section 3344, tits, contains no exess requirement that
a plaintiff plead mental harm in order t@ith the minimum statutgrdamages figure. A
California Court of Appeal, however, has infsirsuch a requirement from section 3344’s
legislative history.See Miller v. Collectors Universe, Ind59 Cal. App. 4th 988 (2008). This
Court should followMiller’s interpretation of a California stge absent convincing evidence “that
the California Supreme Cduwould reject it.” Muniz v. United Parcel Serv., In@.38 F.3d 214,
219 (9th Cir. 2013)see also In re Watt298 F.3d 1077, 1082 (9th Cir. 2002) (explaining that
federal courts “are bound to follow [Californigénmediate appellate courts] absent convincing
evidence that the California Supreme Court wouldctdfee[ir] interpretatiorof [a state statute]”).

In Miller, an authenticator of memorabilia suad former employer for knowingly issuing,
without his consent, certificates afithenticity bearing his nam&eel59 Cal. App. 4th at 991.
As a result, Miller sought minimustatutory damages under section 33&H. After reviewing the
statute’s legislative history, the courthhller concluded that by enacgjrsection 3344’s provision
for minimum statutory damagethe Legislature provided a priazal remedy for a non-celebrity
plaintiff whose damages are ddilt to prove and who suffers primarily mental harm from the
commercial misappropriation of his or her namé&39 Cal. App. 4th at 1002. “To the extent
Miller suffered commercial loss,” the court explad, “his recourse was to prove actual damageg
like any other plaintiff whose name has commercial vallg.’at 1006. Relying on these

findings, the court held that “statutory minimulamages were meant to compensate non-celebr
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plaintiffs who suffer . . . mental angln yet no discernible commercial los$d. Contrary to
Plaintiffs’ assertion, Opp. dtl, this holding was not dictage, e.g.J. Thomas McCarthyl, Rights
of Publicity and Privacyg 6:46 (2d ed.) (explaining thistiller “held that the statutory minimum
damages could not be recoveredayyerson as a measure of damages for injury to the commer
value of his or her identity” because “the statytminimum could be useahly when a plaintiff
seeks damages for injury to mental feeling and peace of nithd”).

In holding that minimum statutory damages under section @844 meant to compensate
for mental anguish, the courtMiller distinguished “injury to the character or reputation” from
“injury to the feelings” resulting from harto one’s reputation. 159 Cal. App. 4th at 1002.
Quoting from the statuts’legislative history, thMiller court explained that section 3344’s

minimum statutory damages remedy only compensates the latter injury:

Unlike [an] action for defamation, “The gist the cause of action in a privacy case

is not injury to thecharacter or reputation, but a direaong of a personal character

resulting in injury to the feelings withouegard to any effect which the publication

may have on the property, business, pé&y interest, or the standing of the

individual in the community. The right of privacy concerns one’s own peace of

mind, while the right of freedom frondefamation concerns primarily one’s

reputation. The injury is mental and seddjve. It impairs the mental peace and

comfort of the person and may cause suffering much more acute than that caused by

a bodily injury.”
Id. (ellipses omitted) (quoting ECF No. 64-1, Asde Comm. on Judiciary Analysis of A.B. 826
(“Assemb. Comm. Analysis”), Re&ess., at 1 (Cal. May 3, 1971 Minimum statutory damages,
thus, do not recompense mere reputational hatimerahis remedy compensates for the effect a
such reputational harm might haveame’s feelings or peace of min&ee idat 1008 (concluding
that the real injury to Miller wanot to his reputation per se, bthée worry and uncertainty
regarding his reputation” (emphasis added)).

Plaintiffs have not provided convincing evidernthat the California Supreme Court would
rejectMiller’s interpretation of section 3344’s minimum statutoryndges provisionSee Muniz

738 F.3d at 219. Plaintiffs argue first thataaextual matter, “[dading a mental harm

5 Miller also held that the plaintiff was entifléo only $750 in statoty damages, rather
than $750 for each certificate afithenticity bearing his nam#iller, 159 Cal. App. 4th at 1008.
That holding is not at issue here, and@wairt expresses noexw on its correctness.
23
Case No.: 13-CV-04303-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT’S MOTION TO DISMISS

-

Cial

y



United States District Court
For the Nathern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

requirement into Section 3344 would impermisgibhport a limitation where none exists.” Opp.
at 7. Nothing in the text, however, precluiéifier’s interpretation, and other courts have found
Miller’s statutory analysis to be perfectly prop&ee, e.qg.Starbucks Corp. v. Super. C168 Cal.
App. 4th 1436, 1450 (2008) (exptang that the court iMiller, “[a]pplying basic precepts of
statutory construction,” determined that sect8344’s “minimum statutory damages intended to
remedy the alleged injury to [a plaintiff’'s] mental feelings and peace of mind”).

Plaintiffs assert next thata#@n 3344’s legislative history foectly contradicts LinkedIn’s
argument that damages must be tied to mentaiah.” Opp. at 9. The Court disagrees for two
reasons. First, Plaintiffs appdarhave confused the availatyilof minimum statutory damages
under section 3344 with the availklyi of damages more genenallinder the statute. Defendant
does not argue, arMiller did not hold, that “damages mus# tied to mental anguishld.

Instead Miller concluded that theinimum statutory damagesvard of $750 must be tied to
mental anguishSeel59 Cal. App. 4th at 1006. A plaifitalleging economic injury has every
right to seek “actual damages” under section 33d4.seeCal. Civ. Code § 3344(a) (allowing
recovery for “actual damages”).

Second, the legislative history of section 3344, on whidler relied heavily, supports the
conclusion that minimum statutodamages were meant to compensate only for mental anguish.
SeeAssemb. Comm. Analysis at(éxplaining that section 334&minimum statutory damages
provision was intended to remedy “injury teetfeelings” and to one’s “peace of mind and
comfort” (QuotingFairfield v. Am. Photocopy Equip. Cd.38 Cal. App. 2d 82, 86-87 (1955))).
Plaintiffs, in contrast, identify no piece ofjislative history suggéisg that section 3344’s
minimum statutory damages remedy was aimed @apensating anything other than mental harm,.
The documents Plaintiffs citedicate only that section 3344 centplates class action lawsuits,
seeOpp. at 8 n.8, a proposition tHaéfendant does not dispute. The other authorities Plaintiffs
cite suggest that section 3344’'snimum statutory damages remedyswa fact meant to solve the
“proof problems” associated with non-ebtity claims of “mental suffering.1d. at 8 n.9 (quoting

John R. Braatz, Note, White v. Samsung Electronics AmeFioza Ninth Circuit Turns A New
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Letter in California Right of Publicity Laywi5 Pace L. Rev. 161, 180 n.134 (1994¢eStilson v.
Reader’s Digest Assn., In@8 Cal. App. 3d 270, 274 (1979).

Plaintiffs argue next that this Courtkmaley v. Facebooklready “rejected LinkedIn’s
argument that pleading economic injury is instiéfnt to sustain a cliaa for statutory damages
under Section 3344.” Opp. at 9 (citiRgaley v. Facebook, Inc830 F. Supp. 2d 785 (N.D. Cal.
2011)). Plaintiffs are mistaken. Fraley, the plaintiffs, as here, “alie[d] not that they suffered

mental anguish as a result offBredant’s actions, but rather thhey suffered economic injury

because they were not compensated for Facebookismercial use of their names and likenesses$

in targeted advertisementstteeir Facebook Friends.” 830 F. Supp. 2d at 806. In holding that t
non-celebrity plaintiffs had sufficiently allegedatitheir names had “provable commercial value,
id. at 810, this Court concluded: fO©ourse, at summary judgmentatdrtrial, Plaintiffs may not
simply demand $750 in statutory damages in rekaon a bare allegationahtheir commercial
endorsement has provable value, but rather fpuste actual damageke any other plaintiff
whose name has commercial valueld’ at 809 (quotingMiller, 159 Cal. App. 4th at 1006).
Critically, the plaintiffs inFraley had claimedoth minimum statutory damages and actual
damages in their complainSeeNo. 11-1726, ECF No. 22 { 118 (requesting “the greater of $75
per incident, or actual damages$®) For this reason, the Court, quotiigler, determined that the
plaintiffs could not simply “demand $750 in statytolamages”; they would have to “prove actua
damages” at trialFraley, 830 F. Supp. 2d at 809. Plaintifiere, by contrast, claim only the
minimum statutory damages awar8eeSAC 1 143. Without claiming acil damages, Plaintiffs

cannot state a claim under sect88414 based on economic harm alone.

7 Plaintiffs’ citations ta_ugosi v. Universal Picture$03 P.2d 425 (Cal. 1979), and
Comedy Il Productions, Inc. v. Gary Saderup, li2d. P.3d 797 (Cal. 2001gre also unavailing.
These cases suggest only thatdtautory right of publicity is “e@nomic in nature.” Opp. at 9.
This is unsurprising because to succeed ontagse®344 claim, a plaintifinust prove “a direct
connection between the alleged use aeddiefendant’s] commercial purposedowning 265
F.3d at 1001 .LugosiandComedy lllsay nothing, however, about whether section 3344’s
provision for minimum statutory damages may compensate for economic injury.

18 The Court takes judicial notice of the complainEmaley. See Holder305 F.3d at 866

(taking judicial noticeof court documents ithe public record).
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Plaintiffs argue further thatourts generally presume thgury requiremenhas been met
so long as the other elementsacfection 3344 cause of action have been satisfied. Opp. at 10.
Del Amo v. BaccastiNo. CV 07-663-PSG, 2008 WL 4414514, at *6 (C.D. Cal. Sept. 16, 2008),
instance, the court concluded that a pl#fiseeking minimum statoty damages “need not
demonstrate injury” so long as she has shown that the defendant, without her consent, knowi
used her identity to the direct commercial benefit of the defendinThe Court does not read
Del Amoto suggest that just becausental anguish may be difficult to prove, it need not even b

alleged by plaintiffs seeking to recovermmum statutory damageunder section 33445ee

Cohen v. Facebook, In@Cohen ), 798 F. Supp. 2d 1090, 1097 (N.D. Cal. 2011) (concluding that

to state a claim for minimustatutory damages under sentRB344, “plaintiffs must, at a

minimum, plead that they suffetenental anguish as a resulttioé alleged misappropriation, and 3
plausible supporting factual basis for any saskertion”). Nocould the Court reabel Amoto
suggest in any way that a plafhalleging solely economic injury may avail herself of section
3344’s minimum statutory damages remedyatlibsue was simply not before thel Amocourt.

To the extenDel Amomight be read to the contrary, thelgt finds such a reading inconsistent
with Miller and declines to adopt iBee, e.g.Starbucks168 Cal. App. 4th at 1450 (citing with
approvalMiller’s conclusion that section 3344’s “minimwstatutory damages intended to remedy

the alleged injury to [a plaintiff's] nreal feelings and peace of mind”); McCartsypra § 6:46°

19 plaintiffs’ additional citations are unpersuasive Clrhen v. Facebook, InfCohen ),

No. C 10-5282 RS, 2011 WL 5117164, at *2 (N.D. @adt. 27, 2011), Judge Seeborg clarified h
prior order interpretind/iller: “Nothing in the June 27, 2011 Order, noMiller, represents a
holding that non-celebrity plaitits can never pursue claims for economic loss and are instead
limited to emotional damages.” True enough. ifgkcated above, a non-edrity plaintiff may
very well recover for economicjury under section 3344 if she cprove “actual damages.” Cal.
Civ. Code § 3344(akee Fraley830 F. Supp. 2d at 809 (quotiMiller, 159 Cal. App. 4th at
1006). Cohen || therefore, is entirely consistent wikkiller.

Section 3344 authorizes “profiloom unauthorized use” of aghtiff's name or likeness in
addition to either minimum atutory damages or actual damages. Cal. Civ. Code § 3344.
Plaintiffs’ citation toOrthopedic Systems, Inc. v. Sch]él@2 Cal. App. 4th 529 (2011), is
inapposite.Orthopedic Systemwhich citesMiller approvingly, merely hdls that a plaintiff
eligible for minimum statutory damages undettisec3344 may also be awarded profits from the

unauthorized use of the plaintiff's name or likeneSee idat 546-47.
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Lastly, Plaintiffs assert thately have in fact alleged “mental anguish.” Opp. at 11-12. T
Court is not convinced. As Defdant correctly points out, Plaiff§’ allegations of injury under
section 3344 focus solely on economic ha®eeSAC § 104 (“Each Plaintiff was deprived the
monetary value of having his or her endorsemappear in the endorsemeanrhails, and therefore
was deprived of money to which he or she was entitled."}} 136 (“Plaintiffs received no
compensation or other consideoatifor LinkedIn’s use thereof.”)¢l. 1 138 (“Plaintiffs were
deprived of the earnings they would otherwiseebtgtled to.”). Although the Court has already
found that Plaintiffs have plauBy alleged “reputational harm”iamng out of LinkedIn’s sending
of reminder emails, First MTD Order at 31, the coutvliler made clear that section 3344’s
minimum statutory damages remedy, unlikeragdy for defamation, was not meant to cover
“injury to the character or reputan” but rather an “injury to th feelings,” 159 Cal. App. 4th at
1002 (internal quotation marks omitted). As indéchhbove, the real injury compensatetMitier
was not the reputational harm itsetfyvas the effect of that re@ttonal harm on Miller’s feelings
and mental well-beingSee idat 1008. This is an injury &l Plaintiffs have not alleged.

For the reasons stated above, the CGERANTS Defendant’s Motion to Dismiss
Plaintiffs’ claim for minimum sdtutory damages under section 3344. Because Plaintiffs raise t
section 3344 claim for the first tenn their SAC, and amendmenowd not necessarily be futile,
the Court grants leave to amerfdee AE ex rel. Hernandez v. Cnty. of Tuléb F.3d 631, 637-
38 (9th Cir. 2012) (“[A] court abuses its discretiwhen leave to amend is denied and amendme
would not be futile.”).

B. Immunity Under the CDA

As the Ninth Circuit has explained, “Sexti230 of the CDA immunizes providers of
interactive computer services against liabiitising from content created by third partieg4ir
Hous. Council of San Fernando Valley v. Roommates.Com,321CF.3d 1157, 1162 (9th Cir.
2008) (en banc). Section 230 was enacted to éptfjtwebsites from liability for material posted
on the website by someone els®@be No. 14 v. Internet Brands, InZ67 F.3d 894, 897 (9th Cir.
2014). Specifically, section 230 states: “No providleuser of an interactive computer service

shall be treated as the publisher or speakangfinformation provided by another information
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content provider.” 47 U.S.C. § 230(c)(1). Imiamtly, section 230’s “grardf immunity applies
only if the interactive computer service proviéenot also an ‘infanation content provider,’
which is defined as someone who is ‘responsiblevhole or in part, for the creation or
development of’ the offending contentRoommates.Cond21 F.3d at 1162 (quoting 47 U.S.C.

8 230(f)(3)). CDA immunity, thus, does not apply to “dreationof content” by a websiteld. at
1163. Because a “website operator can be both eegmovider and a content provider,” it “may
be immune from liability for some ahe content it displays to tipeiblic but be subject to liability
for other content.”ld. at 1162-63.

LinkedIn claims immunity under the CDA, arggithat it is an “interactive computer
service” but not an “informationonitent provider” because Plaintiffs, not LinkedIn, are responsil
for the “substantive content” of the reminder emahN&ot. at 12-19. Plaintiffs do not dispute that
LinkedIn is an “interactive computerrsece” under the meaning of the CDAeeReply at 7 n.6.
Instead, Plaintiffs argue that LinkedIn is notitéed to CDA immunity because Linkedin is an
“information content provider” regmsible “in whole or in part” fothe creation or development of
the reminder emails. Opp. at 12 (quotgommates.Cond21 F.3d at 1162).

The Court agrees with Plaintiffs. To start, Plaintiffs allegeé thnkedIn, without
Plaintiffs’ consent and for the commercial benefitinkedIn, sent reminder emails to thousands
of recipients making @sof Plaintiffs’ names and likenessas personalized endorsements for
LinkedIn. SAC {1 92-93, 122-28. Plaintiffs alldgether that LinkedIn was “solely responsible
for the creation and development of each [remipelmail,” and that each reminder email “was
new, original, and unique content created ancliged in whole or in part by LinkedInId.

11 99-100. LinkedIn, Plaintiffs say, generated thg tayout, and design of the reminder emails
and sent them to hundreds if bbusands of recipientdd. {1 64, 99-100. Because, as Plaintiffs
allege, LinkedIn sent the reminder emavishout Plaintiffs’ knowledge or consemd. 1 92-93,

the text and layout of these emails were crebtedinkedIn without anynput from the user.
Significantly, Plaintiffs claim tht LinkedIn provided no means by which a user could edit or
otherwise select the languagelirded in the reminder emails. True authorship of the reminder

emails, Plaintiffs allege, lay with Linkedlr5eeSAC {1 99-100.
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Furthermore, Plaintiffs claim that Linked&lone chose to includeuser’s photograph in
the second reminder email, but mothe first reminder email or ithe initial invitation email.
Compare suprdigure 12 (second reminder email wiibace for photograph if one has been
uploaded)with supraFigure 10 (initial invitation embwith no space for photograptgnd Figure
11 (first reminder email with no space for pbgriaph). Likewise, only LinkedIn decided how
many reminder emails it would send and how frexdjyat would do so. Rlintiffs, who allegedly
relied on LinkedIn’s statement that it would netemail anyone without [Platiffs’] permission,”
SAC 1 50 fig.3, had no idea the reminder emails Link@tims Plaintiffs atlhored even existed.
Taking all these allegations as triaintiffs have plausibly algged that LinkedIn was responsible
at least “in part” for “the creation alevelopment of” the reminder emailRoommates.Cond21
F.3d at 1162 (quoting 47 U.S.C. § 230(f)(38e also Fraley830 F. Supp. 2d at 801-02 (holding
that Facebook “is not at this stage entitle@€@A immunity” because “Plaintiffs allege that
Facebook contributes, at leaspiart, to the creation or developnt of the Sponsored Story that
ultimately appears on other members’ Faceboglegan the form of a product or service
endorsement”).

LinkedIn argues nevertheless that bec&la@tiffs provided the substantive content of thq
initial invitation emails, and coesated to those emails being sdPiaintiffs had already provided
the essential content that LinkedIn only republisineithe reminder emails. Mot. at 14-17; Reply
at 7-11. As long as a user “Gorides the essential published contémdefendant asserts, “the
website ‘receives full immuty.” Reply at 7 (quotingCarafano v. Metrosplash.cqrinc., 339
F.3d 1119, 1124 (9th Cir. 2003)). The Court disagreesvo reasons. First, “the fact that users
are information content providers does not préelfLinkedIn] from also being an information
content provider by helping ‘develop’ laast ‘in part™ the reminder emailflRoommates.Com
521 F.3d at 1165. The mere fact that Plainpfigvided their names, photographs, and email
contacts for purposes of thatial invitation email, does natonfer blanket CDA immunity on
LinkedIn for the alleged harm caused by Link€dlunilateral decisioto send subsequent
reminder emails. Those emails, Plaintiffs allegere written, designed, and formatted “in whole

or in part by LnkedIn.” SAC { 100.

29
Case No.: 13-CV-04303-LHK
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION TO DISMISS




United States District Court
For the Nathern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Second, the Court is not coneed that the reminder emadse, as Defendant argues,
substantively identical to theitial invitation email. Mot. at 16-17, 19.The initial invitation
email, written in the first person, reads: “I'd like add you to my professional network.” Figure
10,supra The first reminder email, written in thdrthperson, states: “This a reminder that on
[date of initial email], [LinkedIn user] sent you anvitation to become part of their professional
network at LinkedIn.” Figure 1kupra The second reminder email, also written in the third
person, reads: “[LinkedIn usesjould like to connect on LinkedIn. How would you like to
respond?” Figure 13upra Contrary to Defendant’s asserts, then, the first reminder email
appears to transform the subst@mf the initial invtation email from “Do you want to connect
with me?” to “You never responded to the uséirst invitation so l¢ us ask you again, do you
want to connect with her?” The second remindeaikim arguably more transformative still, as th
substance changes from “Do you want to conndtt nve?” to “You never responded to the user’s
first invitation or to our remindeconcerning that invitation, sotlas ask you for a third time, do
you want to connect with he®” It is precisely this changesharacter of the reminder emails—
from invitation at first to pantially annoying by the end—thattiCourt found could contribute to
the additional harm the reminder emails alleg@diused. First MTD Ordet 31 (noting that
“individuals who receive second and third emailitations to join LinkedIn after declining one or
two previous email invitations to join Linkedfrom the same sender may become annoyed at th
sender”);see also Fraley830 F. Supp. 2d at 802 (rejecting CDA immunity where Facebook
allegedly “transformed the character” of Pldistisubmissions). For these reasons, the Court
rejects LinkedIn’s claim that the reminder emails smbstantively identical to the initial invitation
email.

Nor is the Court convinced that LinkedIn,sanding the reminder emails, was performing

only a “traditional editoriafunction.” Mot. at 15-16; Reply at 9-11. Askinaley, Plaintiffs here

Y The Court notes that rather than asking reminder recipients if they want to “accept” t
LinkedIn user’s invitation to@nnect, the second reminder emailelike initial invitation email,
prompts the recipient to “[c]onfirm &t you know” the user. Figures 10, $Bpra This language,
which Plaintiffs allege was authored solelylbgkedIn, strikes the Court as confusing, at a

minimum, and potentially misleading.
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“do not allege merely that [LinkedIn] ‘ed&fl] user-created content—such as by correcting
spelling, removing obscenity or trimming for length830 F. Supp. 2d at 802 (second alteration
original) (quotingRoommates.Cond21 F.3d at 1169). Rather, Piiifs allege that LinkedIn
created and developed the caritof the reminder emails,ranged Plaintiffs’ names and
likenesses in those emailsgive the impression that Pldiifis were endorsing LinkedIn, and
offered no opportunity for Plaintiffs tedit those emails. SAC {1 99-103.

Additionally, Defendant’s citations do not peasle the Court. LinkedIn’s alleged conduct
goes well beyond merely adding HTMheta tags to make user-provided text more visgde,
Asia Econ. Inst. v. Xcentric Ventures LIXD. CV 10-01360 SVW RUX, 2011 WL 2469822, at
*6-7 (C.D. Cal. May 4, 2011); placing a wateriknan photographs and printing the website’s
address on advertisements created by fharties but published on the websgeeRamey v.
Darkside Prods.Inc., No. CIV.A. 02-730 (GK), 2004 WL 5550485, at *6-7 (D.D.C. May 17,
2004); or instructing a search engioanake copies of user-gen@atreports and authorizing their
display so as to maximize the number of page vieas,Small Justice LLC v. Xcentric Ventures
LLC, No. 13-CV-11701, 2014 WL 1214828, at *7-8. (dass. Mar. 24, 2014). Plaintiffs’

allegations suffice at this stage to e Defendant’s clairaf CDA immunity. See Fraley830 F.

Supp. 2d at 802 (rejecting CDA immunity at the motio dismiss stage because “Plaintiffs allege

not only that Facebook rearranged text and asggovided by members, but moreover that by
grouping such content in a particular way wvithird-party logos, Facebook transformed the
character of Plaintiffs’ words, photographs, aations into a commercial endorsement to which
they did not consent”).

The Ninth Circuit’s ruling incCarafang which predates the Court of Appeals’ en banc
decision inRoommates.Condoes not counsel otherwise. In thase, a third party created a fake
dating profile of a popular Hollywood actresgjich included sexually suggestive comments and
the actress’s home address and contact informa@amnafang 339 F.3d at 1120-22. Affirming
the district court’s grant cfummary judgment to Matchmaker.com, the court found CDA
immunity because the “critical information ab&drafano’s home address, movie credits, and th

e-mail address that revealed her phone number tnaremitted unaltered to profile viewerdd.
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at 1125. “Thus,” the court concluded, “Matchmiael not play a signifiant role in creating,
developing or ‘transforminghe relevant information.’ld. Here, by contrast, Plaintiffs have
sufficiently alleged that Linkedlwas responsible “aeast in part” for crdang or developing the
reminder emails endorsing LinkedIRoommates.Cond21 F.3d at 1165. As discussed above,
Plaintiffs allege that LinkedIn generated the text, layout, and design of the reminder emails ar
deprived Plaintiffs any opportunity to edit trosmails, which Plaintiffs had no knowledge were
being circulated on their behalld. 11 92-93, 99-100Carafanq therefore, is distinguishable.

For all these reasons, the Court DENIESdddant’s Motion to Dismiss on grounds of
CDA immunity.

C. First Amendment Defenses

No right of publicity cause of action “will & for the publication of matters in the public
interest, which rests on the righttbe public to know and the freedarhthe press to tell it.””
Downing 265 F.3d at 1001 (quotirigontana v. San Jose Mercury News, |32 Cal. App. 4th
790, 793 (1995))accord Hilton v. Hallmark Cardss99 F.3d 894, 912 (9th Cir. 2010). “This Firs{
Amendment defense extends to almost all repgmif recent events,” but it “is not absolute.”
Downing 265 F.3d at 1001 (internal quotation masksitted). Courts “must find a proper
accommodation between the competing concerngetlrm of speech and the right of publicity.”
Id. (alteration and internal quotation marks omitteHyen though the public interest exception to
a right of publicity causef action should be “broadly cansed,” it “do[es] not apply where a
defendant uses a plaintiff's name and likenessknowingly false manner to increase sales of th
publication.” Solano v. Playgirl, In¢.292 F.3d 1078, 1089 (9th Cir. 2002). As the Ninth Circuit
has explained, “False or misleadingrouercial speech is not protecteddbffman v. Capital
Cities/ABC, Inc.255 F.3d 1180, 1184 (9th Cir. 2001).

Defendant advances three defenses rootétkifrirst Amendment. The Court addresses
them one by one. First, Defemdargues that the reminder dlaat issue here “facilitate
associations among people and thenettoncern matters of public inést.” Mot. at 20. As the
reminder emails “convey[] information that directBlates to . . . matters of public interest,”

Defendant claims that these emails “cangtf] noncommercial speech subject to the full
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protection of the First Amendmentld. In contrast to the reminder emails, Defendant says,
commercial speech “does no more tlmapose a commercial transactionld. (quoting
Hoffman 255 F.3d at 1184). Because the reminder emails were nossélyfor advertising
purposes,” Defendant argues that they canncbb@mercial speech under the meaning of the Fir
Amendment.Id. at 22.

The Court is not persuaded. Although tbere notion of commercial speech” involves
“speech which does no more than propose a comahé&ransaction,” speech that “cannot be
characterized merely as [a] proposal[] to engagsmmmercial transactions” may still be deemed
commercial for First Amendment purposé&olger v. Youngs Drug Prods. Coyg63 U.S. 60, 66
(1983) (internal quotation marks omitted). The nfac that the reminder emails may implicate
the public interest does not, as Defant suggests, end the inquiry.Bolger, for instance, the

U.S. Supreme Court held that “informationahgahlets” containing “disussions of important

public issues such as venereal disease and fataiying” were nevertheless commercial speech.

Id. at 67-68. Th@olgerCourt so held because the pamphlets (1) were conceded to be
advertisements; (2) referred to specific contraceptive products manufactured by Youngs; and
were mailed to members of the publth an “economic motivation.’ld. at 66-67. The presence
of all three characteristic)e Court concluded, provided “strg support” for a finding that the
pamphlets were “properly characterized as commercial spetthat 67;see also Downing265
F.3d at 1002 (rejecting First Amendment defense to a catalog’s ussdl-dhown surfers’
photographs even though “the theme of Aberdrie’s catalog was surfing and surf culture, a
matter of public interest”)Yeager v. Cingular Wireless LL.673 F. Supp. 2d 1089, 1098 (E.D.
Cal. 2009) (holding that a wirede provider's emergency preparedness publication was comme
speech even though it “did not directly propose @mymercial transactions or offer any products
or services”).

So too here. Plaintiffs hay#ausibly alleged that the reminder emails, just like the initial
invitation email, function as advertisements for LinkedbBeeSAC 11 94, 96, 99, 103. The Court
has already said so, finding tHaintiffs sufficiently alleged for Article 11l standing purposes that

their names had been “used to endorsadoertise a produdb [their] friends and contacts.” First
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MTD Order at 22 (emphasis added). The remiraesils also clearly refer to a product or
service—namely, LinkedIn. The first reminder entallls the recipient, undehe official LinkedIn
logo, that an existing user has “sent you an invitation to become pheioprofessional network
at LinkedIn.” Figure 11supra The second reminder email informs the recipient, under the
official LinkedIn logo, that arxisting user “would like to emect on LinkedIn,” asking the
recipient, “How would you lik to respond?” Figure 12upra There can be no doubt what
product or service is being promoted.

Furthermore, Plaintiffs have sufficiently ajled that LinkedIn’s motivation for sending the
reminder emails is primarily economic. 6AY 12, 15-17, 83-86, 90. Specifically, Plaintiffs
claim that attracting new members is integoathe business model of LinkedIn, which actively
advertises its size, and that reminder emailsatoimy personalized endersents of LinkedIn are
a critical component of dramg in these new memberSee idf{ 83-85. According to the SAC,
LinkedIn’s 2012 Form 10-K states that “our member base lwasngvirally based on members
inviting other members to join our network” an@ttecause “our member base has grown virall
.. . we have been able to build ouathd with relatively low marketing costslt. 1 83, 86
(ellipsis in original). As Elman, LinkedIn’s foren head of growth, hasaid: “[I]t took several
emails to a person before they would actualiysip for LinkedIn. It would average about 3.2 in
the early days.”ld. § 16. According to Elman, “That nin@r 3.2 was actually really really
important that's how many emails you need tblagfore you sign up and so we kept the email
importer and it still works.”ld.  17.

These acknowledgements come as little surpoiske Court, espedlg in light of the
similar comments uttered by Facebook executivégatey. In that case, this Court found
particularly persuasive the complaint’'s quaatof Facebook CEO Mark Zuckerberg, who had
stated, “A trusted referral inflmees people more than the blestadcast message. A trusted
referral is the Holy Gail of advertising.” Fraley, 830 F. Supp. 2d at 808. Thealey complaint’s
guotation from Facebook COO Sheryl Sandberg wasléy convincing: “[m]arketers have always
known that the best recommendation comes froreadr . . . This, in many ways, is the Holy

Grail of advertising.”Id. (alterations in original) As the Court observed in its prior order in this
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case, “an advertisement bearing the imprimaturtaisted or familiar source, such as a friend or
acquaintance, has concrete value in the mplket.” First MTD Order at 22-23. Accordingly,
Plaintiffs have sufficiently alleged each oétthree characteristics the U.S. Supreme Court in
Bolgeridentified as lending “strong support” tdiading of commercial spech. 463 U.S. at 67.
Thus, Plaintiffs have sufficiently alleged thabkedIn’s reminder emails constitute commercial
speech.

In addition, Plaintiffs havelausibly alleged that bkedIn’s reminder emails are
misleadingcommercial speech, for which thegtiAmendment provides no protecticBee
Hoffman 255 F.3d at 1184ee also Bolger63 U.S. at 68 (“Advertisers should not be permitted
to immunize false or misleading product infation from government regulation simply by
including references to public issues.”). particular, Plaintiffs olgct to LinkedIn’s alleged
“unique and misleading advertisipgactice of sending emails tHatsely appeared to be endorsed
by Plaintiffs.” SAC 1 94. In addition to claimirtigat Plaintiffs themselves were misled by, inter
alia, LinkedIn’s representation thiatvould never “email anyoneithout [Plaintiffs’] permission,”
id. 1 50 fig.3, Plaintiffs allege tha#e recipients of the reminder emails were misled into thinking
that Plaintiffs were the ones who kept spamgrthe recipients’ inboxes with reminders to join
LinkedIn,id.  94. As the Court previously explained, ehélaintiffs’ “key allegations” is that
the reminder emails “have a deleterious effeciggrs’ reputations by maig the users’ contacts
believe that the user is sending ttontact multiple endorsement elsi& First MTD Order at 31.
One of the many user testimonials is illustrativefie8l the need to apologize to all the people thg
Linkedin has been spamming witlvites in my name.” SAC §7. “This type of reputational
harm,” uniquely associated with LinkedIn’s semglof reminder emails, “is precisely the harm
against which the common law riglot publicity seeks to protect.First MTD Order at 31 (citing
Lugosi 603 P.2d at 431). Because Plaintiffs hastequately alleged that LinkedIn’s reminder
emails are not just commercial speech, but misleading commercial speech that causes them
the First Amendment provides LinkedIn no refuge.

None of Defendant’s citations epels a contrary conclusion. Hoffman L.A. Magazine

used a computer-altered picture of Dusfimffman, as he appeared in the filmotsige in a
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contemporary designer dress and heeldustrate one of its articleddoffman 255 F.3d at 1183.
The Ninth Circuit held that the photograph’s useswat commercial speech because “the article|as
a whole is a combination of fashion photographynby and visual and verbal editorial comment

on classic films and famous actordd. at 1185. Nothing comparable can be said of the remind

1%

emails here, and, unlike the magazinéloffman LinkedIn stands to gaifinancially as a direct
result of the personalized endorsementsubatPlaintiffs’ names and likeness&eeDowning
265 F.3d at 1003 (distinguishimtpffmanand explaining that “L.A. Mgazine was unconnected to
and received no consideration froine designer for the gown depictedhe article”). Further, in
Dora v. Frontline Video, In¢.15 Cal. App. 4th 536, 546 (1993), the California Court of Appeal
held that the use of a well-known surfer’s likenesa “surfing documentary” was exempt from
liability under section 384(d)’s “public affairs” exceptionAs the Ninth Circuit explained in
Downing however, thé®ora documentary’s chief purpose in using the surfer’s likeness was
noneconomic: to explain his “contribution to thevelopment of the surf life-style and his
influence on the sport.Downing 265 F.3d at 1002. Here, by contrdaintiffs plausibly allege
that LinkedIn’s use of Plaintiffs’ namesadlikenesses in reminder emails is primarily
economically motivatedSeeSAC { 83-85.

The second argument Defendant advancesatsetien if the reminder emails amount to
commercial speech, Defendant’s uédlaintiffs’ names and likenesses *“is only actionable ‘when
the plaintiff's identity is usedyithout consent, to promote amrelated product’ Mot. at 22
(quotingGionfriddo v. Major League Basebai4 Cal. App. 4th 400, 413 (2001)). Defendant,
though, provides no authority stagithat commercial uses aely actionable when a plaintiff’'s
name or likeness is used to promote an atedl product. Neither the common law right of
publicity cause of action nor its statutoiyuniterpart contains any such requiremesge Downing
265 F.3d at 1001 (listing the elements of ead¢h)ejecting Abercrombie’s First Amendment
defense irDowning the Ninth Circuit never even hintedatlthe appellants, well-known surfers,
could not recover because the cajaddvertised products relatedtke surfers’ pradssion: surfer-

inspired apparel. Presumably, it was the surfeekbrity that would Hp Abercrombie sell that
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apparel. See idat 1000 (noting that the catalog “adverti$edsale” tee-shirtsexactly like those
worn by the Appellants”).

Defendant’s argument is premised an overly broad reading Gionfriddo, which held
that the First Amendment protected Major LeaBaseball's use of “factual data concerning
[Major League Baseball] playertheir performance statisticsyéverbal descriptions and video
depictions of their play.” 94 Cal. App. 4th4%0-15. To be sure, tlwurt there stated: “A
celebrity’s likeness may be e, however, to advertiseg@atedproduct.” Id. at 414. What the

court inGionfriddo said next, however, fsr more instructive:

Courts have consistently held thae thews media may use celebrity photographs
from current or prior publications asdwertisements for theeriodical itself,
illustrating the quality and content of tiperiodical without the person’s written
consent. If a video doclentary contains an uncarged, though protected, use of

a person’'s likeness, there is little question that an advertisement for the
documentary, containing a clip of thateusiould be permissible. Thus, even if
Baseball used depictions of playersayphg the game or recited statistics or
historical facts about the game to adisertthe game and promote attendance, the
commercial speech cases relied on lainpiffs would be inappositeThe owner of

a product is entitled to show thatqatuct to entice custmers to buy it.

Id. (emphasis added) (citations omitted). Confednwith this language, Defendant maintains that
its use of Plaintiffs’ names and likenesses is not actionable because “such use promotes an
invitation themember requesteéd Reply at 15. This argumefdils. Plaintiffs’ whole case is
premised on their allegation that LinkedIn seret reminder emails without Plaintiffs’ knowledge
or consent. SAC 11 92-93. In other words, Rilésnsay they never re@sted that LinkedIn send
these reminder emails. The Court, moreoverdh@ady held that Plaintiffs’ alleged lack of
consent as to the reminder emails supported a plaudaim that Plaintiffscommon law right of
publicity was violated. st MTD Order at 31-32.

The third and final argument Defendant advansdkat even if the reminder emails are
commercial speech, “they are protected by the Bmstndment because reminders merely refer to
and publicize connection invitations which #nemselves protectexttivity under the First
Amendment.” Mot. at 23 (citinBage v. Something Weird Vid&60 F. Supp. 1438, 1443-44
(C.D. Cal. 1996)Guglielmi v. Spelling-Goldberg Prod€03 P.2d 454, 462 (Cal. 1979) (Bird,

C.J., concurring)Rezec v. Sony Pictures Entm’t, Irk16 Cal. App. 4th 135, 140-44 (2004)).
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These cases, Defendant argues, establish &kt Amendment protects advertisements of
protected works because the commercial promasiéadjunct” or “incidental” to the underlying
protected expressionidd. Because the reminder emails “promote the rights of free speech and
association,” Defendant claims that the First Amendment shields LinkedIn from liabdlitgt 23-
24.

Defendant is mistaken. The Ninth Circietently explained the principle animating the
exception for “adjunct” use: “if advertisements é&xpressive works were not entitled to the same
immunity from tort as the undgrhg work, publishers would benable to truthilly advertise
certain protected works.Charles v. City of L.A697 F.3d 1146, 1155 (9th Cir. 2012). Citing
Rezeas one of the “lower courts [to] have odoaslly used imprecise, overbroad language in
describing” this exception, the court@harlesheld that “it is only in the narrow context of this
principle that we have recognizétat the noncommercial First Angment status of an underlying
expressive work extends to adwsements for that work.ld. In Page for example, the court held
that the First Amendment barred liability for a vad#istributor that had used an actress’s likenes
to advertise a film in which shead starred. 960 F. Supp. at 1444e court so held because “the
videos themselves are protected by the First Amemntlnand the advertising is incidental to the
protected publication of the videosld. In this case, on the other hand, Plaintiffs do not allege
that the reminder emails advertise any woik@ctable under the First Amendment; they allege
that the reminder emails advertise LinkedIn, mdmfit corporation. S& 1 94-95. As there is
no underlying protected work to which the advertieata here could be “adjct” or “incidental,”
Defendant’s argument founders.

Accordingly, the Court DENIES Defend&Motion to Dismiss on First Amendment
grounds.

D. Incidental Use

Under California law, th&incidental use of a plaintiff's namer likeness does not give rise
to liability under a common law claim of commi misappropriation oan action under Section
3344.” Yeager 673 F. Supp. 2d at 1100. Although “[t]hentours of the incidental use doctrine

are not well-defined in CaliforniaZligo v. Time-Life Books, IndNo. C 94-20707 JW, 1994 WL
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715605, at *2 (N.D. Cal. Dec. 19, 1994), the Seconst&ement of Torts offers the Court some

guidance:

Incidental use of name or likenes§he value of the plaintiffs name is not
appropriated by mere mention of it, by reference to it in connection with
legitimate mention ofhis public activities;nor is the value of his likeness
appropriated when it is published for purgssother than takingdvantage of his
reputation, prestige, or otlhesalue associated with im, for purposes of publicity.
No one has the right to object merely bessabiis name or his appearance is brought
before the public, since neither is inyaway a private matter and both are open to
public observation. It is only when the publicity is given for the purpose of
appropriating to the defendant’s benefié ttommercial or other values associated
with the name or the likeness thie right of pivacy is invaded.

Restatement (Second) of Torts 8 652C cmt. d (emphasis added).

Defendant contends that “theubject’ of reminder emails isonnection invitations sent by
Linkedin members themselves, and their ‘purpost isemind’ recipients that those invitations
... are pending.” Mot. at 24-25. Citing aret#nth Circuit case farpreting Florida law,
Defendant argues that the reminder emails arelsn&incidental to, and customary for’ the
business of online networking.” Mot. at 25 (quotigheida v. Amazon.com, Ind56 F.3d 1316,
1326 (11th Cir. 2006)).

The Court cannot agree. Ameida the Eleventh Circuit held that Amazon.com was not
liable for using the plaintiff’'s photograph inrtberance of selling the book on whose cover the
photograph appeared. 456 F.3d324-26. Crucial to the court’s laing was its conclusion that
“Amazon’s use of book cover images is noteaglorsement or promotion of any product or
service.” Id. at 1326. In contrast, Plaiffs here have sufficiently aliged that LinkedIn’s reminder
emails serve as personalized endorsements for LinkedIn’s ser@eeSAC {1 94, 96, 99, 103.
The Court has already so hel8eeFirst MTD Order at 22, 29, 31-32n addition, Plaintiffs
plausibly allege that LinkedIn values the reminder emails precisely because they make use o
Plaintiffs’ names and likenesseSeeSAC {{ 83-85. Once again, the Court has already held as
much,seeFirst MTD Order at 22-23, arttie Court did so for good reas@@eSAC 9 83 (quoting
LinkedIn documents discussing the importancgrofving Linkedln membership “virally”)see
also Fraley 830 F. Supp. 2d at 808 (quoting Facebook exeesias saying that “the best

recommendation comes from a friend” and that tipessonalized referrals are “the Holy Grail of
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advertising”). LinkedIn’s alleged use of Ritiffs’ names and likenesses was critical, not
incidental, to Defendaist commercial purpose.

As a result, the Court DENIES Defendaristion to Dismiss on grounds of incidental
use.

V. CONCLUSION

For the foregoing reasons, the Court rule®efendant’s Motion to Dismiss as follows:

e The Court GRANTS Defendant’s Motion to Dims Plaintiffs’ section 3344 claim with

leave to amend,

e The Court DENIES Defendant’'s Motion Rismiss on grounds of CDA immunity;

e The Court DENIES Defendant’'s Motion to Dismiss on First Amendment grounds; a

e The Court DENIES Defendant’s Motion Baismiss on grounds of incidental use.

The Court also GRANTS in part and DENIESpart the parties’ epuests for judicial
notice. The Court sua sponte STRIKEfrence to 28 U.S.C. § 1331 in the SAC.

The Court grants Plaintiffs leave to ameéhd SAC for the limited purpose of correcting
the deficiencies to the section 3344 claim bec#us€ourt does not find undue delay, bad faith ¢
dilatory motive by Plaintiffs, repeated failure taeuleficiencies, or undysejudice to LinkedIn.
Further, additional allegations may cure the deficiencies identified in this Order, and therefore
amendment would not necessarily be futile. Should Plaintiffs elect to file a Third Amended
Complaint curing the deficiencies identified hereimytishall do so within thirty (30) days of the
date of this Order. Failure to meet the 30-degdiine to file an amended complaint or failure to
cure the deficiencies identified this Order will reslt in a dismissal of Plaintiffs’ section 3344
claim with prejudice. Plaintiffsnay not add new causes of act@rparties without leave of the

Court or stipulation of thparties pursuant to FedeRlile of Civil Procedure 15.

Fuey H. oy

LUCY H
United St es District Judge

ITISSO ORDERED
Dated:Novemberl3,2014
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