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SAN JOSE DIVISION
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s 11 EQUAL EMPLOYMENT OPPORTUNITY ) Case N05:13¢v-04507BLF-PSG
£33 COMMISSION )
o0 12 ) ORDER GRANTING -IN-PART
Os Plaintiff, ) EEOC’'S MOTION TO QUASH
g 13 V. )
DS )  (Re: Docket Na 24)
a2 14 1
apS PETERS’ BAKERY, )
i )
%&E) 15 Defendant. )
2; 16 )
(O]
-‘%E 17 Before the court is PlaintitEqual Employment Opportunity Commission’s motion to
I_BL 18 quash® Defendant Peters’ Bakery opposes. Yesterday, the parties appeared farg’hAgsr
19 considering the arguments, the court GRANTS EEOC’s motion, but onBAIRT, aslaid out
20 below.
21
22
23
24
25
26 ! SeeDocket No. 24.EEOC specifically moves to quash filequash five document subpoenae
issued by Peters’ Bakery demanding: (1)dharge investigation files &fim Alvernaz and?2)
27 MarcelaRamirezas well as (3) Ramirez’s psychotherapy, (4) mediadl (5) medical billing
records SeeDocket No. 25-1, Exs. A
28 || 2 seeDocket No. 36.
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A. The Charge Investigation Files of Kim Alvernaz and Marcela Ramirez

Peters’ Bakery does “not contest the motion to quash” the subpoenae of the Alvernaz
Ramirezcharge investigation file$.Thecharge investigation files therefore need not be produce

B. Ramirez’s Pyschotherapy Records

Under the federal psychotherapisttient privilege, “confidential communications betweel
a licensed psychotherapist and her patients in the course of diagnosis or trepesieated
from compelled disclosure under Rule 501 of the Federal Rules of Evidkritié other
testimonial privileges, the patient of course may waive the protectidmé question before the
court is whether Ramirezfssychotherapispatientprivilege has been waived by the EEOC'’s civil
case seking recovery for emotional damages. The answer to that question, it turnshaut, is t
subject of considerable disagreement among the district courts.

Judge Spero explains the split:

In the wake oflaffee courts have struggled to determine the circumstances under which
waiver of the psychotherapist-patient privilege occi8se Fitzgerald v. Cassill

216 F.R.D. 632, 640 (N.OCal. 2003) (reviewing case law addressing waiv&pme

courts have taken a broad approach to waiver, finding, for exampgler¢ha assertion of a
claim for emotional distress damages is enough to justify a finding of wébeerid.

(citing Sarko v. Peniel Directory Co, 170 F.R.D. 127 (E.D. Penn. 199Dpe v. City of
Chula Vista 196 F.R.D. 562 (S.BCal. 1999)). These cases focus on fairness
considerationsld. Other courts have taken a narrow approach, holding that there must be
an affirmative reliance on the psychotherapistient communication before the privilege is
waived. See id(citing Vanderbilt v. Town of Qimark, 174 F.R.D. 225 (DMass.1997)).
These latter cases are based on the primacy of the privacy interest thateistimhtre
privilege. Id. Finally, some courts have taken a “limited broad view” in which they have
found waiver where a plaintiffas alleged more than “garden variety” emotional distress
and has instead alleged emotional distress that is “complex” or has resulterdfln spe
disorders.Id. at 637 (citing Weinstein'Sederal Evidence § 504 .07[8] & n.22%).

3 SeeDocket No. 34 at 11 (“Defendant Peters’ Bakery will not contest the EBE€X®f Marcela
Ramirez in this forum. The files produced during discovery are incomplete and Defesitia
pursue its Rule 34 remedy. With respect to the file of Kim Alvemaigridant Peters' Bakery will
not contest the motion to quash that subpoena.”).

* Jaffee v. Redmon&18 U.S. 1, 15 (1996) (footnote omitted).
®|d. at 15 n.14.

® Boyd v. City & Cnty. of San FrancisoBase No. 3:04v-05459MMC-JCS, 2006 WL 1390423,
at *5 (N.D. Cal. May 18, 2006).
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EEOC urges that Ramirezmtientpsychotherapyrivilege has not been waive&ome
courtsevaluatehewaiver of thepsychotherapigpatientprivilege under standardsticulated
within Fed.R. Civ. P. 35(a). Rule 35 requires a showiingtanissue is “in controversy” anthere
is “good cause” for the discovefyAny psychological or counseling records should only be
prodwced if Ramirez has placed heental condition “in controversy’”Bareallegations of mental
anguish, embarrassment and humiliatioa insufficient Because (1) EEOC has not asserted a
separate claim fdantentional or negligent infliction of emotional distreé®) there is no claim for
a specific psychiatrimjury or disorder (3) there isno claim of unusually severe distress é&hdno
mental halth experis expected to testify at triaf, EEOCconcludesRamirez’smental condition is

not “in controversy” despite her prayer for damages related to emotional pain femhgof

" Fed. R. Civ. P. 35(a).

(a) Order for an Examination.

(1) In General. The court where the action is pending may order a party waotsg m
or physical conditiorincluding blood groupis in controversyto submit to a
physical or mental examination by a suitably licensed or certified examireer. Th
court has the same authority to order a party to produce for examination a person
who is in its custody or under its legal control.

(2) Motion and Notice; Contents of the Orddihe order:

(A) may be made only on motion fgpod causend on notice to all parties and the
person to be examined; and

(B) must specify the time, place, manner, conditions, and scope of the examination
as well as the person or persamho will perform it.(emphasis added).

8 See O’Sullivan v. State of Minnesat&6 F.R.D. 325, 327 (D. Minn. 1997) (denying Rule 35
examination because plaintiff, who alleged emotional distress incident to engoiby
discrimination, had not put her mental condition “in controversy”).

® SeeSchlagenhauf v. HoldeB79 U.S. 104, 118-19 (1964) (concluding that the “in controversy’
and the “good cause” requirements of Rule 35, were not satisfied “by mere conellesgaitions

of the pleadings nor by mere relevance to the caseut require an affirmative showing by the
movant that each condition as to which the examination is sought is really and gemuinely i
controversy and that good cause exists for ordering each examination.).

19The EEOCalso relies orfFitzgerald v. Cassilto support the narrow view. 216 F.R.D. 632. Th¢
Fitzgeraldcourt adopte@ narrow approach to waivand concludethat because the plaintiffs
(1) did not allegéunusually severe emotional distress”(2)intend to affirmativelyrely on
communications between themselves and their health care providers, the psgpisithatient
privilege had nobeen waived and plaintiffs’ mental heatdtords were not discoverablil. at
639. The court went on to note thathie “the privilege may baaccess to medical records, the
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Peters’ Bakery disagreet.citesDoe v. City of Chula Vistd and urges morepermissive
perspectivef psychotherapispatient waivers warranted The Chula Vistacourtalsonotedthe
splitin authority and the lack of appellate court guidantiee court concluded, howevdhatif
the Supreme Counvere to takeup the issue it would likely adopt tpbermissive takéecause,
although Congress declined to adopt the rule, the Supreme Court submitted a P3oposexd
Court Standard 504(b) on the parameters of the psychothguapett privilege taCongress with
“exceptions to the privilege for conditions included in an element of a claifeferse”** The
Chula Vistacourt explained thdbr the plaintiff to recover emotionalamages against her
employer, Doe mustprove that her employer’s conduct proxtelg caused her specific injury”
and thus her emotionahealth,near the time of the Defendasitonduct is an issue in the
litigation.”** At bottom, the tliscovery procegsnust “be fair to both parties, so theich side is

able to present an effective and complete case to th&'jury.

Defendant may crossxamine the Plaintiff about other stressorsamtributing factors that may
explain or have contributed to the alleged emotional distrédsat 638.

1 SeeDocket No. 1 at E (“Order Defendant to make whole Charging Party by providing
compensation for past and future nonpecuniary losses resulting from the unlaaticepra
complained of above including, but not limited to emotional pain and suffering, ieciemce,
loss of enjoyment of life and humiliation, in amounts to be determined at trial.”).

12196 F.R.D. 562 (S.D. Cal. 1999).

131d. at 565.

The Supreme Court had submitted a proposed Rule of Evidence on the
psychotherapispatient privilege to Congres®lthough Congress declined to adopt the
rule, the language of the proposed rule illuminates the Supreme Court’s vision of the
parameters of the privilege and the instances in which the privilege would be waheed. T
general rule of privilege was thensa announced idaffeg that is, the patient has the
privilege to refuse to disclose “confidential communications, made for the pwpose
diagnosis or treatment of his mental or emotional condition.” Proposed Supreme Court

Standard 504(b). The Court proposed exceptions to the privilege for conditions included i

an element of a claim or defense. Specifically, “[t]here is no privilege umdeute as to

communications relevant to an issue of the mental or emotional condition of the patient in

any proeeding in which he relies upon the condition as an element of his claim or
defense.”ld. 504(d)(3).

141d. at 568.

151d. at 569 (emphasismitted.
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Another recent district court opini@tsobolstersPetersBakery’s position EEOCv.
California Psychiatric Transition® In that case,\n though “no specific emotional injury was
alleged, or no claim of intentional infliction of emotional distress was made, thecomégdy the
EEOC sought on behalf ahe gaintiff was for ‘emotional distress damage¥ Emotional
distress damages therefmenstitutecthe “crux” of the plaintiff's claim*®> Thecourt did not
permit theEEOCto seek recovery for emotional distress and “shield information related” to hel
claim or otherwiséhide the detailsof her injury®

Based on the record before the coBdters’ Bakery has the better of the argument. The
facts of this case tradRalifornia Psychiatric Transitionghe only damages sought the EEOC

arefor emotional distressRamirez already has been financially compensidweaigh a union

16258 F.R.D. 391, 400 (E.D. Cal. 2009).

7d.

Given the facts of this case, the Court finds that the broad approach to the psychotherapig
privilege should apply. Although no specific emotional injury was alleged, or no afaim
intentional infliction of emotional distress was made, the only renfeglf£EOC is seeking

on behalf of Plaintiff Kennedy is emotional distress damages resulting froafidbed

sexual harassmenthus, the emotional distresardages is the crux of Plaintiff's claim.

The fact that Ms. Kennedy is being treated for depressiggests that multiple causation

for her emotional distress may exigthe emotional distress she allegedly suffered as a
result of the sexual harassment could have been effected by her depressioa eaidais
Defendant should be able to deténe whether Plaintif6 emotional state may have been
effected bysomething other than Defendanélleged actions:For each item of damages

.. . the plaintiff must show that the damage was iprately caused by the defendant’
unlawful conduct. In turn, the [defendant] is entitled to show that other factors contributed
to the plaintiff's damages.’Doe v. City of Chula Vistdl96 F.R.D. at 568 (S.D. Cal. 1999)
(citations omitted).

181d.

9 Sanchez v. U.S. Airways, In202 F.R.D. at 136.

To allow Plaintiffsto make a claim for emotional distress, but shield information related to
their claim, is similar to shielding other types of medical recofds. instance, if the injury

at issue were to the knee, and Plaintiff had sustained a subsequent knee igjtingreq
treatment, Plaintiffs would not be able to hide the details of the subsequent knee injury
because of privilege or privacy considerations. In order to allege and recoadraion,
Plaintiffs need to show the existence and extent of the h@lhma particular value of the

harm is best left to the fatinder, after a careful view of the fact¥he only way to
adequately review the facts is to bring to light relevant information.
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arbitration for the loss of her jotRamirez also haturned to her joB° EEOCnow seeks
damages for stress and anxiety on behalf of Ramirez that were treated immyaétatéler
termination. To substantivelyevaluatehe merits of the EEOC’s claimBeters Bakeryneeds
access to Ramirez’s psychotherapy recoRiEscause these records are at the he&EQIC's
theory of recovery, and the EEOC bears the burden to establish that the Ramw#éefedias not
been waived* it would be inequitable tbar discoveryn this issue.

As Judge Austin explained @alifornia Psychiatric Transitions‘To protect the records
would allow Plaintiff to proceed with a claim on unequal terihishe EEOC wants a jury to
compensate Plaintiff for emotional distress, Defendant should be able to erplseavery, other
circumstances that may haeaused the injuryThe[presiding judgefan be the gatekeeper of the
ultimate admissibility of the evidence through a Rule 403 balancing anatysial*> A protective
order?® and a direction that any of the disclosed material filed with the court must be done un(
24

seal, willprotect[Ms. Ramirez’§ privacy rights.

Ramirez’s psychotherapy records shall be produced.

20 seeDocket No.32 at T 7 (“At all times relevant, Charging Party MaacRamirez was a
unionized employee of Peters’ Bakery and through collective bargaining @obifpeoceedings,
she was returned to work with full backypend benefits|.]").

21 SeeStallworth v. Brollinj 288 F.R.D. 439, 443 (N.D. Cal. 2012) (explaining that the burden f3
on the party asserting the psychotherapattent privilege) (citindgritzgerald v. Cassil,

216 F.R.D. 632, 636 (N.OCal. 2003)) cf. United States v. Martir78 F.3d 988, 999-1000

(9th Cir. 2002) (noting that burden is on padgserting attorneglient privilege to establish all
elements of privilege, which includes no waiver).

2 The undersigned’s decision that certain information is or is not discoverable stpadste and
apart from the presiding judge’s subsequent evalnatf admissibility of evidence at trial. That
decision remains for another day.

23 As previewed at the hearing, counsel shall meet and confer to work out a suitablé/protect
order in this case without delay.

24 California Psychiatric Transitions258 F.R.D. at 400 (internal footnote omitted).
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C. Ramirez’s Medical Records

Here, too, the court is persuaded that the EEOC’s allegations and claims have placed

Ramirez’s medical records “in controversy.” As such, they are necessary for Peters” Bakery to

substantively evaluate the EEOC’s claims. Ramirez’s medical records shall be produced.

D. Ramirez’s Medical Billing Records

Because the EEOC does not seek reimbursement for any of Ramirez’s medical expenses,

and Peters’ Bakery has not articulated an otherwise compelling justification for their production,

Ramirez’s medical billing records need not be produced.

All documents required by this order shall be produced no later than August 20, 2014.

IT IS SO ORDERED.

Dated: August 6, 2014

Case No. 5:13-cv-04507-BLF-PSG

EAUL S. GREWAL i

United States Magistrate Judge
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