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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

LYNNE A. BUI, ) Case N0.5:13-CV-04939EJD
)
Plaintiff, ) ORDER GRANTING DEFENDANTS’
) MOTION TO DISMISS
V. )
)
GOLDEN BIOTECHNOLOGY )
CORPORATION, a New Jersey Corporation,) [Re: Docket Na 30]
andGOLDEN BIOTECHNOLOGY )
CORPORATION a Taiwan Corporation, )
)
)
Defendars. )

Presently before the Court is Defenda@olden Biotechnology Corporation, a New Jerse
Corporation (GBC New Jerséy and Golden Biotechnology Corporation, a Taiwan Corporagion
(“GBC Taiwatri) (collectively,“Defendans”) Motion to Dismiss Plaintiff Lynne A. Bls

(“Plaintiff’) Amended Complaint pursuant to Federal Rule of Civil Procedure 12(b)(2). Docke

Item No. 30. The Court has subject matter jurisdiction pursuant to 20 U.S.C. § 1332. Per Ciyi

Local Rule 71(b),the Court finds the matter suitable for decision without oral argument. Hauvir
fully reviewed the partiedbriefing and for the following reasons, the Court GRANTS Defendant
Motion. The hearing scheduled for August 22, 2014 is VACATED.
l. Background
This action involves an employment agreement between GBC New Jersey andfPlaintif

Plaintiff resides in Santa Clara, California.’'$Compl. 1, Docket Item No. 1. Plaintiff is a
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licensed physician who owns and operates a medical clinic in Santa Clararasodvisd in the
treatment of cancer patientkl. at 2. GBC New Jersey is a U.S. subsidiary of GBC Taiviéurat
3. GBC Taiwan is a Taiwanese corporation, founded in 2002 to develop drugs for purposes
including thetreatment of cancer and atherosates. Decl. of Alex Liu (Liu Decl.”) 1 3, Docket
Item No. 30-1. GBC Taiwan subsequently formed GBC New Jersey to headquaftertgsee
enter the U.S. marketd. 1 4. GBC New Jersey maintains one office in Jersey City, New Jerse
Id. 1 5. Neither GBC Taiwan nor GBC New Jersey has sold or marketed any protledtist
Seeid. 1 6.

Around January 28, 2013, Plaintiff entered a tyear employment agreement with GBC
New Jersey to serve as GBC New Jersenief medical officer. Pk First An. Compl. Ex. A at
1, Docket Item No. 21 (Employment Agreement). Five months @erfo an unexpected lack of
funding, GBC New Jersey terminat@&daintiff's employment; Plaintiff advised GBC New Jersey
that doing so would constitute a breach of theleympent agreement. F.Compl. at 4, Dkt. No.
1. Two weeks later, GBC New Jersey sent Plaintiff a letter stating that heraeomiwvas due to
the“unsatisfactory results of [her] project proceeding and job duty performaiate.”

On October 24, 2@, Plaintiff filed a Complaint alleging a breach of contract against GB
New Jersey. P& Compl. at 1, Dkt. No. 1. On March 31, 2014, Plairftiéfid a First Amended
Complaint,adding GBC Taiwan as a defendant to the action on the basis that GBC Neyv Jer
served as the alter ego of GBC Taiwan. Bke No. 21. On April 24, 201D efendand filed the
instant Motion to Dismisthe Amended Complaint for a lack of personal jurisdiction, pursuant t
Federal Rule of Civil Procedure 12(b)(2). Dkt. No. 30.

Il. Legal Standard

Federal Rule of Civil Procedure 12(b)(2) allows a party to file a motion tastismmen
there is a lack of personal jurisdiction. Fed. R. Civ. P. 12(b)(2). There are twoidinstttat
restrict a coufs power to exercise personal gdiction over a nonresident defendant: the
constitutional principles of due process and the applicable state personattonsdile. _Sher v.

Johnson, 911 F.2d 1357, 1360 (9th Cir. 1990). The Ninth Circuit has held that because
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Californid s personalyrisdictional rule is'co-extensive with the outer limits of due process,”
personal jurisdictional inquiries under California law are constrained solalgristitutional
principles. Id. at 136061; Cal. Civ. Proc. Code § 410.10.

The Supreme Court has held that constitutional due process is met when a nonresider
defendant has sufficient minimum contacts with the forum state suchiaiatenance of the suit

does not offend traditional conceptions of fair play and substantial justitd.Shoe Co. v.

Washington, 326 U.S. 310, 316 (1945). In applying the minimum contacts analysis, a court n

exercise either general or specific jurisdiction over a nonresident defendamt.. Dnocal Corp.,

248 F.3d 915, 923 (9th Cir. 2001). When the defendautvities in theforum state are
substantial, continuous and systematic, a court may exercise genedgattjonsover the
defendant, even if the cause of action is unrelated to defendant’s contacteviaitum. Id. at
923. A defendant may also be suj specific jurisdiction if the defenddfttas sufficient
contacts with the forum state in relation to the cause of att®mer, 911 F.2d at 1361 (citations
omitted).

When faced with a personal jurisdiction challenge by the defendant, the plasatiff the

burden of proof to show that jurisdiction is appropridteve v. Associated Newspapers, L 611

F.3d 601, 608 (9th Cir. 2010). When a motion to dismiss is based on written materials withou
evidentiary hearing, a plaintiff need only makerima facie showing of jurisdictional factil. In
this context, a prima facie showing means that the plaintiff has produced sufitieissible

evidencethatif believed,would establish personal jurisdiction. China Tech. Global Corp. v.

Fuller, Tubb, Pomeroy & Stokes, No. @v-1793-JW, 2005 WL 1513153, at *1 (N.D. Cal. June

27, 2005) (citations omitted). The Ninth Circuit has also held that a district colractept as
true uncontroverted allegations in the complaint and draw all reasanédriences in favor of the
plaintiff. Love, 611 F.3d at 60&her 911 F.2d at 1361. In doing so however, the court need nd

assume the truth of mere conclusory allegations. China Tech. Global Corp., 2005 WL 15131

*1 (citing Nicosia v. De Rooy, 72 F. Supp. 2d 1093, 1097 (N.D. Cal. 1999)).
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II. Discussion

GBC Taiwan moves for dismissal on the basis that personal jurisdiction is improper
California because Plaintiff cannot establish either general or speciidiption over GBC
Taiwan. Def.s Mat. to Dismiss Am. Compl. at3, Dkt. No. 30. In response, Plaintiff puts forth
two arguments in her Opposition, that (1) because GBC New Jersey is eithter ag@lbr agent
of GBC Taiwan, GBC New Jerssyfailure to challenge personal jurisdiction stitutes a waiver
that may be imputed to GBC Taiwan; and (2) GBC Taiwan has sufficient minimuactowith
California to support personal jurisdictioBeePl.’s Oppn to Mot. to Dismiss Am. Compl.,
Docket Item No. 33. The Court turns to both arguments.

a. Whether GBC New Jerseys Waiver may be Imputed to GBC Taiwan

The Ninth Circuit has recognized that because “directors and officers holdingm®siith
a parent [company] and its subsidiary can anccarige hatgo represent the two corporations
separately, despite tm@ommon ownership,d pareris mere ownership of a subsidiary does not
confer personal jurisdiction over the parent. Unocal Corp., 248 F.3d at 925-26_(citing United
States v. Bestfoods, 524 U.S. 51, 69 (1998)). A parent may be involved in its sulssidiary’

activities to the extent‘garent investor statuss maintainedyhich may include monitoring the
subsidiary’s performance, supervising the subsidiary’s finance and captgtidecisions, and
articulating general policies and procedures of the subsidiary. Unocal Corp., 248 F.3d at 926
(citing Bestfoods, 524 U.S. at 72). The Ninth Circuit has held that a subssdcantacts may be
imputed to the paremither when the alter ego exceptisrmet, or when an agency relationship
exists between the parent and subsidiary. Unocal Corp., 248 F.3d at 926.
i. Whether GBC New Jersey is an Alter Ego of GBC Taiwan

Plaintiff alleges that because GBC New Jersey is an alter ego of GBC Ta@&®a@new
Jersg’s failure to challenge personal jurisdiction is imputed to GBC Taiwan, effgciixgving
GBC Taiwans rights to raise a jurisdictional challenge.’sHtirst Am. Compl., Dkt. No. 21.
When alleging an alter ego exception, the plaintiff must pr@l/ethat there is such unity of

interest and ownership that the separate personalities of the two entities nelosfgeand (2)
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that failure to disregard their separate entities would result in fraud or iejudtinocal Corp.,

248 F.3d at 926 (citing Am. Tel. & Tel. Co. v. Compagnie Bruxelles Lambert, 94 F.3d 586, 59

(9th Cir. 1996)). As to the first prongp&aintiff must show that the parent company exercises
such high degree of control that the subsidiary is reducadéce‘instrumentality. Unocal Corp.,
248 F.3d at 926 (citations omitted). This prong may be satisfied when a parent uses dieerpubs
“as a marketing conduitd shield itself from liabilitywhen the parent dictates every facet of the
subsidiarys daly operations, or when the subsidiary is undercapitalizeédat 92627 (citations
omitted). This is a difficult burden for a plaintiff to overcome._In Unocal Ctmp.Ninth Circuit
held that the plaintiffailed to makea sufficient showing of an alter ego exception, even when th
plaintiff alleged that (1) the parent was involved in its subsidiadies'stments and capital
expenditures, (2) the parent formulated general business policies andestrateti subsidiaries,
(3) the parent provided loans and financing to its subsidiaries, (4) the parent mdintaine
overlapping directors and officers with its subsidiaries, and that (5) thelsules were
undercapitalizedld. at 927.

Looking at the first prong in this cgdelaintiff argues that anity of interest and ownership
exists mainly because GBC Taiwan exercised a high degree of control in theemanagf GBC
New Jersey. Specifically, Plaintiff alleges that Alex Liu, the chief exeewatificer and chairman
of GBC Taiwan initiated contacsolicited employment, and negotiated Plairgi#mployment
terms and responsibilities, and that throughout employment, Plaintiff reported tauNand

received support from Charles Wang, the vice president of GBC Taiwags.Opph to Mot. to

Dismiss Am. Compl. at 4-5, Dkt. No. 33. Even though Mr. Liu serves as chief executive office

and chairman to both GBC New Jersey and GBC Taiwan, Ninth Circuit precedénthas
allowed officers holding positions with both a parent and its subsidiaghtmte hat$j.e.,

separately represent the corporations. Liu Decl. § 1, 8, Dkt. No. 30-1; Unocal Corp., 248 F.3(

925-26 (citations omitted). A review of the employment agreement at issue show®that th
agreement explicitly states that the agreememttsween GBC New Jersey and Plaintiferth is

no mention of GBC Taiwaar the ternt Taiwar’ in the agreement. F.First Am. Compl. Ex. A
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at 1, Dkt. No. 21 (Employment Agreement). Similar to the plaistitiilure to present evidence
that the parent corporation dictated the daily operations of its domestic sybisidignocal Corp.,
Plaintiff here has not presented evidence that GBC Taiwan dictates the dealyonyzeof GBC
New Jersey, but rather has only provided a conclusory statattesnihg that GBC Taiwan
“dictates every facet of [GBC New Jersgypusiness—from broad policy decisions to routine
matters of dayjo-day.” Pl.s First Am. Compl. at 5, Dkt. No. 21. Furthatthough Plaintiff
allegeshat GBC New Jersey is undercapitalized, Plaintiff has provided no sdpptiré
proposition. SeePl.’s First Am. Compl. at 6, Dkt. No. 21; F.Oppn to Mot. to Dismiss Am.
Compl. at 4-6, Dkt. No. 33. While a district court draws all reasonablendes in favor of the
plaintiff when determining a motion to dismiss, the court need not assume mereooncl
allegations to be trueSher 911 F.2d at 136Nlicosig 72 F. Supp. 2d at 1097. The Court thus
finds that Plaintiff has not satisfied thestiprong of the alter ego exception. The Court also note
that Plaintiffdid not discusshe Ninth Circuits second prongf the alter ego exception testhat

failure to disregard separate entities of the parent and subsidiary wouldrrdéisaltd or inpstice.

SeePl.’s Oppn to Mot. to Dismiss Am. Compl. at 4-6, Dkt. No. 33. Accordingly, Plaintiff has not

established that GBC New Jersey is the alter ego of GBC Taiwan and GB&ideysJailure to
challenge personal jurisdiction may therefore noigauted to GBC Taiwan on this basis.
ii. Whether GBC New Jersey is an Agent of GBC Taiwan
The Ninth Circuit has set forth a twong test to determine whether an agency
relationship exists between a parent and its subsidiary. First, the plausifishowhat the
subsidiary “performs services that are sufficiently important to thegiofgiarent] corporation that
if it did not have a representative to perform them, the [parent] corporation’s owalsfiwould

undertake to perform substantially similangees’ United States v. Pangang Grp. Co., Ltd., 879

F. Supp. 2d 1052, 1058 (N.D. Cal. 2012) (citing Bauman v. DaimlerChrysler Corp., 644 F.3d {

920-21 (9th Cir. 2011)yevd on other grounds bRaimler AG v. Baumanl34 S. Ct. 746 (201}1)

Second, the plaintiff must show that the parent exercises a measure of control subsitiary.

Pangang Grp. Co., 879 F. Supp. 2d at 1059. Here, Plaintiff has not presented a prima facie ¢
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that GBC New Jersey is an agent of GBC Taiwan because Plaintifidraty alleged in a
conclusory and concise manner without additional factual allegations, that the fdistence of
GBC New Jersey, GBC Taiwan would have performed the activities anddcari its plans for
clinical trials and FDA approval in the 8. PI's Oppn to Mot. to Dismiss Am. Compl. at 6, Dkt.
No. 33. The main reason GBC Taiwan formed GBC New Jersey was to headquarter tssteffor
enter the U.S. marketLiu Decl. § 4, Dkt. No. 30-1. Accordingly, the Court finds that because
Plaintiff has not made a sufficient showing te&C New Jersey is an agent of GBC Taiwan, GB
New Jerseg failure to challenge personal jurisdiction may not be imputed to GBC Taiwan.
b. Whether GBC Taiwan has Sufficient Minimum Contacts with California

Plaintiff also alleges that GBC Taiwan has sufficient minimum contacts with California {
support personal jurisdictiorBeePl.’s Oppn to Mot. to Dismiss Am. Compl. at 5, 7-8, Dkt. No.
33. The Ninth Circuit has held that personal jurisdiction inquiriegmu@dlifornia law are co
extensive with the constitutional principles of due proc&er 911 F.2dat 1360-61; Cal. Civ.
Proc. Code 8§ 410.10. Constitutional due process is met when the nonresident defendant hag
sufficient minimum contacts with the forum statat’l Shoe Co., 326 U.S. at 316. In assessing g
nonresident defendastminimum contacts, a court may exercise either general or specific
jurisdiction over the defendant. Unocal Corp., 248 F.3d at 923.

I. General Jurisdiction

The parties do not appear to seriously dispute that this Court does not have general

jurisdiction over GBC Taiwan, as Plaintiff has not countered with argumentpionssto

Defendantsargument that no grounds exist for general jurisdiction over GBC Tai®aaP!|.'s

Oppn to Mot. to Dismiss Am. Compl., Dkt. No. 33; Def.’s Mot. to Dismiss Am. Compl. at 4, Dkt.

No. 30. The Ninth Circuit has held that general jurisdiction applies only when a defendant’
contacts with California areontinuous and systeatic’ to the point the contact@appropriate

physical presenckallowing the defendant to be haled into court for any action. King v. Am.
Family Mut. Ins. Co., 632 F.3d 570, 579 (9th Cir. 2011) (citations omitted). Without more,

Plaintiff's arguments do not meet this burden to establish general jurisdiction.
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ii. Specific Jurisdiction
The Supreme Court has held that a court may exercise specific personal jansuiet a
defendant when the suidfises out of or relates to actions by the defendant hithsglére
purposefully directed toward forum residents, and where jurisdiction would not oféenglay

and substantial justicé. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985) (citations

omitted). The Ninth Circuit has established a tipag test to determine specific jurisdictidt)
the defendant must purposkyudirect his activities tdhe forum or to aesident thereofor must
purposefully avail himself of the privilege of conducting activities in the forawgking the

benefitsand protections of its laws; (2) the claim musse@pout of or relate tdefendaris forum

related activities; and (3) ¢hexercise of jurisdiction must be reasonalil@llegeSource, Inc. v.

AcademyOne, In¢653 F.3d 1066, 1076 (9th Cir. 2011) (cita@mitted) If a plaintiff meets the

first two prongs, the burden shifts to the defendant in the third prong to make a cagnpellin
showing that an exercise of jurisdiction is unreasondble.

1. Purposeful Availment

The first prong refers to methods of purposeful availment and purposeful direction.tA ¢

typically applies dpurposeful availmentanalysis in cases of contract dispute, asking whether t
defendant ha¥performed some kind of affirmative conduct which allows or promotes the

transaction of business within the forum statiel’ at 1077(citations omitted)Schwarzenegger v.

Fred Martin Motor Co., 374 F.3d 797, 802-03 (9th Cir. 2004). In cases of tortious conduct, a

typically applies &purposeful direction” analysis, considering the effects of the defersdant’

conduct. SchwarzeneggeB74 F.3d at 802-03. Here, because Plaistd6le cause of action goes

to an alleged breach of contract, the Court will apply a purposeful availmengianaly

Generally, a contract in and of itself dasot establish minimum contacts with a forum
state. Burger King, 471 U.S. at 478. A court must consider factors surrounding the contract, S
as whether there were any prior negotiations and contemplated future cossgtiee terms of
the contractand the parties’ course of dealindd. at 478-79. In Unocal Corghe Ninth Circuit

determined that the contacts between the parent and its subsidiary wdreiensud constitute
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purposeful availment of the benefits and protections of Califoetause (1) the contracts were
entered through negotiations by fax, phone, or meetings in Asia, France and &g@2htine
contract specified that the law of England, Bermuda or Burma was thengmykw, and (3) all

contracts made no mention of California. 248 F.3d at 924 (citiMc@linchy v. Shell Chemical

Co., 845 F.2d 802, 816 (9th Cir. 1988)). Here, Plaintiff alleges GBC Taiwan demonstrated
purposeful availment by seeking out Plaintiff, a doctor licensed in and edugaBadifornia, who
owned and operated a business of providing services to support clinical trials fEnpadientsin
California. Pl.'s Oppn to Mot. to Dismiss Am. Compl., Dkt. No. 33. Similar_to Unocal Corp.,
Plaintiff s employment agreement at issue was negotiatedrdaaced through phone and largely
email. Decl. of Lynne A. Bui“Bui Decl”) in Oppn to Mot. to Dismiss Attach. 1, Docket Item
No. 33-1. The employment agreement makes no mention of GBC Taiwan but rathert)yexplici
states that the agreement is between GBC New Jersey and Plaintiff, hed dp#gcifies that the
applicable governing law is the law of New Jersey. PI's First Am. Compl. Bx1A3, Dkt. No.
21. None of the “major job duties” defined in the agreement require Plaintiff to mpentarduies
in California; the agreement merely specifies that Plaintiff is employ&thagc]hief [m]edical
[d]octor in [the] United States.ld. Ex. A at 1. Finally, in performing Plaintif’employment
duties, neither GBC New Jersey nor GBC Taiwan utilized a clinic owned or apbsakaintiff.
Liu Decl. in Reply to PIs Oppn 1 9, Docket Item No. 35. Accordingly, in considering the factol
surrounding the employment agreement, the Court finds that the parties’ coursengsdpaor
negotiations, the contract terms, and contemplated future consequences do not shB@ that G
Taiwaris contacts with California constituted purposeful availment.
2. Claims Arising Out of, or Related toForum Activities

Turning to the second requirement for specific jurisdiction, the Ninth Circuit hagdjapli
“but for test.” Unocal Corp., 248 F.3d at 924. Specifically, the court considers whether the
plaintiff’s claims would have arisen but for the foreign parent corporatimoritacts with the
forum state.ld. (citations anitted). As discussed supra, the Court finds that aside from the fact

that Plaintiff happens to reside in California, GBC Taiwan has almost no conttctSalifornia.
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Accordingly, Plaintiff has not satisfied the typoong requirement to establish sgiegurisdiction;
the Court will grant the Motion to Dismiss.
3. Reasonableness

Turning to the final requirement, because the Court has already found thatffasmtibt
met the Ninth Circuis required burden in establishing specific jurisdiction, ndranalysis is
necessary.

V. Plaintiff 's Request for Transfer

Plaintiff has requested in her Opposition that should the Court determine that personal
jurisdiction is lacking, a transfer of the matter to a New Jersey court woalpoepriate, pursuant
to 28 U.S.C. § 1406(a). H.Oppn to Mot. to Dismiss Am. Compl. at 9, Dkt. No. 33. Under 28
U.S.C. § 1404(ah district court mayransferany civil matter to any other district or division
where it might have been brought, but in doing so, the moving party bears the burden of shoy
thattransferwill serve the purposes of convenience of pardied witnesses, as wellthg interests

of justice. Jaffe v. Morgan Stanley & Co., Inc., No.@8-3903-TEH, 2008 WL 2782713, at *1

(N.D. Cal. July 16, 2008) (zng Commodity Futures Trading Comm’n v. Savage, 611 F.2d 270,

279 (9th Cir. 1979)) Should Plaintiff wish to do so, Plaintiff may file a motion to transfer venue
with the Court and make the appropriate showing
V. Conclusion

The DefendantdVotion to Dismiss for lack of personal jurisdiott over GBC Taiwan is
GRANTED. For the foregoing reasonSBC Taiwan iDISMISSED WITHOUT PREJUDICEso
that Plaintiff may pursue her claims in the correct farurhe hearing scheduled for August 22,
2014 is VACATED.
IT IS SO ORDERED
Dated: August 14, 2014

EDWARD J. DAVILA
United States Districiudge
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