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Dod.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
FRANCISCO ALCAZAR Case No.: 06--00095-LHK
Civil Case No.: 13-CV-04974-LHK
Petitioner,
V. ORDER DENYING PETITIONER'S (1)
MOTION FOR DOWNWARD
DEPARTURE PURSUANT TO 28 U.S.C.
§ 2255; (2) MOTION FOR
EVIDENTIARY HEARING; AND (3)
MOTION FOR APPOINTMENT OF
COUNSEL

UNITED STATES OF AMERICA

Respondent.

N N N N N N e N e

On October 24, 2013, Petitioner Fraana Alcazar (“Petitioner”), actingro se, filed a
“Motion for Downward Departure” (hereinaftdPetition”) asking the Court to modify his
sentence. (“Pet.”) ECF No. 18%etitioner claims that a lesser sentence is warranted because:
his status as a deportable alienders him ineligible for a “residential drug abuse program” and
“timely half-way house release;” drf2) there have been changesh® United Stated Sentencing
Guidelines regarding “Federal Guideline[s] for ingmaition offender[s] who ardeportable to there
[sic] native country after serving prison sentendd.’at 2. Petitioner also filed a motion for
appointment of counsel. (“Mot. to AppoinbGnsel”) ECF No. 167. Although Petitioner originally
pleaded guilty and was sentenced before Jddgemy Fogel, the Petition was assigned to the

undersigned judge in light of Judgegel’s service as director of the Federal Judicial Center.

L All ECF citations refer to Cadéo. 06-CR-00095-LHK unless otherwise noted.
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On November 8, 2013, this Court issued adgddirecting the Unitk States to respond.
ECF No. 168. The United States filed@pposition on March 6, 2014. ECF No. 173.
l. BACKGROUND

A. Petitioner’s Binding Plea Agreement

On September 28, 2009, with the assistan@®ohsel and an imgreter, Petitioner
executed a plea agreement pursuant to Federal Rule of Criminal Procedure 11(c)(1)(C). (“Ple
Agreement”) ECF No. 123. Rule 11(c)(1)(C) provides that where the patje=e that a specific
sentence . . . is the appropridisposition of the case . . . sugllecommendation or request binds
the court once the court accepts the plea agrreinhe Plea Agreement provided, in part:

The Defendant’s Promises

1. | agree to plead guilty t€ounts 1 and 2 of the capti@heformation charging me
with using a communications facility in the commission of an act constituting a
controlled substance offense, that is, th&tribution of 1 gram of pure or actual
methamphetamine, and the possession of 213.2 grams of pure or actual
methamphetamine, in violation 86 U.S.C. [§] 843(b) . . .

3. | agree to give up all rights that | wouldvkaf | chose to proceed to trial, including
the rights to a jury trial with the assistance of an attorney; to confront and cross-
examine government witnesses; to remalans or testify; to move to suppress
evidence or raise any other Fourth aifth Amendment claims; to any further
discovery from the government and to et DNA testing of physical evidence in
the government’s possession; and to purgoage affirmative defenses and present
evidence.

4. | agree to give up my right to appeal mgnviction(s), the judgment, and orders of
the Court. | also agree to waive any righhay have to appeal any aspect of my
sentence, including any orders relating to forfeiture and/or restitution.

5. | agree to waive any righh may have to file any collateral attack on my
conviction(s) or sentenc@&cluding a petition under 28.S.C. § 2255 or 28 U.S.C.
§ 2241, or motion under 18 U.S.C. § 3582, at any time in the future after | am
sentenced, except for a claim that my contihal right to the effective assistance
of counsel was violated. . . .

6. | agree not to ask the Cotwtwithdraw my guilty plea(sat any time after it is (they
are) entered, unless the Codetlines to accept the senteragreed by the parties. |
agree that the government may withdraanirthis Agreement if the Court does not
accept the agreed upon sentence set outvbele statute of limitations shall be
tolled from the date | signed the pleaegment until the date the Court does not
accept the plea agreement.

7. | agree that my sentence should be catedl pursuant to the Sentencing Guidelines.
| understand that the Court, while not boundapply the Guidelines, must consult
those Guidelines and take them into aott when sentencing, together with the
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factors set forth in 18 U.S.C. § 3553(apl$o agree that the Sentencing Guidelines
range will be calculated as follows and that | will not ask for any other adjustment to
or reduction in the offense level or fardownward departure from the Guidelines
range:

a. Base Offense Level, U.S.582D1.6 pursuant to 2D1.1(X ¢]:
(Based upon 214.2if] grams of pure or actual methamphetanfine) 34

b. Acceptance of Responsibility:
If I meet the requirements of U.SG5.8 3E1.1, | may be entitled to a
three level reduction for acceptanceresponsibility, provided that |
forthrightly admit my gquilt, coperate with the Court and the
Probation Office in any presentan investigation ordered by the
Court, and continue to manifesh acceptance oésponsibility
through and including the tienof sentencing. -3

c. Adjustedoffenselevel: 31

8. | agree that a reasonable and apprtpridisposition of this case, under the

Sentencing Guidelines and 18 U.S.C3353(a), and the sentence to which the
parties have agreed, is as follovd& months imprisonment for count 1 to run
consecutively to 48 months for count twdor a total of 84 months imprisonment,

3 years of supervised release with conditions to be fixed by the Court, no fine,
$100 special assessment per count and no restitutian .

10. | agree that this Agreement containélihe promises and sgements between the
government and me, and | will not claim otherwise in the future.

The Defendant’s Affirmations

15. | confirm that | have had adequate timaligcuss this case,dhevidence, and this
Agreement with my attorney, and that ln&s provided me with all the legal advice
that | requested.

16. | confirm that while | cons&ted signing this Agreemerand at the time | signed it,
| was not under the influence afy alcohol, drug, or medicine.

17. 1 confirm that my decision to enter ailguplea is made knowing the charges that
have been brought against me, any possible defenses, and the benefits and possibl
detriments of proceeding to trial. | alsonfirm that my decision to plead guilty is
made voluntarily, and no one coerced or tlematl me to enter into this Agreement.

18. 1 confirm that | read this entire plea agreement with the assistance of an
interpreter and in the presence of my attorney.

Plea Agreement {1 1-18 (emphasis in original).

B. Petitioner’s Plea of Guilty

On September 28, 2009, pursuant to the binBieg Agreement, Petitioner pleaded guilty

to one count of using a communication facility in the commission of distribution of one gram o

2 In its Opposition, the United Seat stated that two typographieators were made in the plea
agreement: 2D1.1(3) should have read 2D1(3Jcand 214.2 grams should have read 213.2
grams. Opp’'n n.1.
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more of pure or actual methamphetamine. Addgily, Petitioner pleadeglilty to one count of
possession of 213.2 grams of pure actual methamphetaBeaibr. of Sept. 28, 2009 Proceedings
before Judge Fogel, (“Plea Tr.”) ECF No. 172.

During the plea colloquy, Petiner and the Court engaged in the following exchange, in

which Petitioner acknowledged that he understusgentencing agreement and its consequencg

THE COURT: Okay. The agreed sentencBdamonths imprisonment for count 1, to

run consecutively, 48 months for count 2 #ototal of 84 months in prison. Three
years supervised release for conditiondeofixed by the Court. No fine. $100 per
count special assessment and no restitution. Do you understand then if the Court
imposes that sentence you are bound by this plea agreement. Do you understand
that?

THE DEFENDANT: Yes.
Plea Transcript at 11:7-17.

THE COURT: And there are other possiltonsequences gbur plea, including
denial of federal benefits such as faidmps and welfare and potential deportation.
Do you understand that?

THE DEFENDANT: Yes.

Id. at 10:2-6.
Petitioner also acknowledged threg understood he was giving his right to appeal his

sentence:

THE COURT: If this case were to go tieal and if you were convicted, you would
have the right to appeal the sentence, the judgment and any other order made by thg
Court. Under the plea aggment you give up and any all rights of appeal; do you
understand?

THE DEFENDANT: Yes.
THE COURT: Do you give up that right?
THE DEFENDANT: Yes.

THE COURT: You also have ¢hright to file other type of motions or petitions
besides an appeal if you disagree with any action taken by this Court. Under the plea
agreement you give up any and all rights at tkind. The only righyou retain is the

right to claim that you didn’t get effecévegal assistance. Do you understand that?

THE DEFENDANT: Yes.
THE COURT: And with that one exp#on, do you give up that right?
THE DEFENDANT: Yes.
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ld. at 14: 6-24.
Additionally, Petitione confirmed his satisfaction with the court interpreter and the

representation he recei from his attorney:
THE COURT: | take it you speak both Spanish and English, correct?
THE DEFENDANT: Yes.

THE COURT: And you've hadhe opportunity to use a ed interpreter in going
through the plea agreemt, correct?

THE DEFENDANT: Yes.

THE COURT: And with her assistancegan you say that you understand the plea
agreement?

THE DEFENDANT: Yes.

THE COURT: Have you had enough timediscuss the plea empment with your
attorneys?

THE DEFENDANT: Yes.

THE COURT: Have they been able tosaur any questions that you may have had
about the plea agreement?

THE DEFENDANT: Yes.

THE COURT: Do you have any complaadtout the legal services you received?

THE DEFENDANT: No.
ld. at 6:10-7:2.

C. Petitioner’s Sentencing

On August 4, 2011, Petitioner appeared withdaunsel in front of Judge Fogel for his
sentencing hearing. ECF No. 154. Petitioner wateseed to 36 months on count one and 48
months on count two, each term to be servedemarnis/ely, one year of supervised release, and g
$200 special assessmédiat. A final judgment of conviéon was entered on August 26, 208de
ECF No. 155.

. DISCUSSION

A. Standard of Review
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Although Petitioner does not describe isash, the Court constes the Petition as a
motion brought pursuant to 28 U.S.C. § 2336Section 2255 motion tset aside, correct or
vacate a sentence of a person in federal custody erdipesoner to relief “[i]f the court finds that
.. . there has been such a denial or infringeroktite constitutional rights of the prisoner as to
render the judgment vulnerabledollateral attack.” 28 U.S.& 2255(b). Under Section 2255, “a
district court must grant a heag to determine the validity of a petition brought under that sectig
[u]nless the motions and the files and records of the case conclusively show that the prisoner
entitled to no relief.’United Statesv. Blaylock, 20 F.3d 1458, 1465 (9th Cir. 1994) (alteration in
original) (internal quotation marks omitted). A court need not hold an evidentiary hearing whe
the prisoner’s allegations, when viewed againstélerd, either do not state a claim for relief or
are so palpably incredible as to warrant summary dismBsalUnited Sates v. McMullen, 98
F.3d 1155, 1159 (9th Cir. 1996)nited Satesv. Howard, 381 F.3d 873, 877 (9th Cir. 2004).
Accordingly, an evidentiary hearing is requiredyaft (1) a petitioner alleges specific facts,
which, if true would entitle him to relief; and (2)e petition, files, and o®rd of the case cannot
conclusively show that the petiner is entitled to no relieee Howard, 381 F.3d at 877.

B. Petitioner Waived the Right to Cdlaterally Attack His Sentence

A defendant may expressly waive the @ty right to bringa Section 2255 motion
challenging the conviction or sententhited States v. Pruitt, 32 F.3d 431, 433 (9th Cir. 1994).
Two claims that cannot be waived, however,thet the waiver itseMvas involuntary or that
ineffective assistance of counsehdered the waiver involuntargee Washington v. Lampert, 422

F.3d 864, 870-71 (9th Cir. 2005). Based on the laggud the Plea Agreement, Petitioner has

% Because Petitioner titled his Petition a “Motion Downward Departure,” the Court considered
whether Petitioner in fact intended to filenation for a reduction of sentence pursuant to 18
U.S.C. § 3582(c)(2), which allows a federabpner to seek a sentence reduction when a
subsequent change to the USentencing Guidelines lowers thentencing range under which the
prisoner was initially sentenced. The Court finds, &esv, that regardless of whether the Petition
is analyzed under Section 2255 or Section 3582 i¢teditis not entitledo relief. Petitioner
waived his right to collaterallgttack his sentence (on grounds oti@n ineffectie assistance of
counsel) througleither Section 2255 or Section 3582 Plea Agreement  See also infra Part
[I.B. In any event, the United States SentagcCommission has not lonedl the sentencing range
under which Petitioner was sentences infra Part 11.D, and thus Petitioner does not qualify for
relief under Section 3582.
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waived his right to attack his sentence undeitiSe 2255 on any basis other than ineffective
assistance of counsel. Plea Agreement 11 4e& P. at 14:6-24. Petitioner, however, does not
claim ineffective assistance obunsel in his Petition.

Neither does Petitioner challenge the voluntariness of his waiver of the right to collater
attack his sentence. Nevertheldbs, Court has considered theivea and finds that Petitioner’s
waiver of the right to collatatly attack his sentence pursuémta binding plea agreement under
Federal Rule of Criminal Procedure 11(c)(2)¢as knowing and voluntary. Petitioner repeatedly
acknowledged that he was entering into the Plea Agreement knowingly and voluntarily. In the
binding Plea Agreement, Petitioner affirmed that(g:‘had adequate time to discuss th[e] case,
the evidence, and [the Plea Agreement] with][ai®rney;” (2) “was notinder the influence of
any alcohol, drug, or medicine” when coresidg and signing the Plea Agreement; (3) was
entering the Plea Agreement “knowing the chargashhve been brought against me, any possil
defenses, and the benefits and possible detrinoépi®ceeding to trial.” Plea Agreement [ 15-
17. Petitioner further confirmed “that [his] dsidin to plead guilty [was] made voluntarily,”
without threats or coercioid. § 17.

During the plea colloquy, Patiner reiterated that hjglea was made knowingly and
voluntarily. Judge Fogel reminded Petitioner thyticcepting the Plea Agreement, Petitioner wa
waiving the right to collaterallpttack his sentence, and Petiger confirmed that he understood
that he was waiving this right.¢d Tr. at 14:14-24 (“THE COURT: Yioalso have the right to file
other types of motions or petitiobgsides an appeal if you disagmwith any action taken by this
Court. Under the plea agreement you give up aayadl rights of that kind. The only right you
retain is the right to claim &t you didn’t get effective legalssistance. Do you understand that?
THE DEFENDANT: Yes. THE COUR: And with that one excejon, do you give up that right?
THE DEFENDANT: Yes.”). Petitioner further affirmed that inederstood the Plea Agreement an
that he was entering thidea Agreement voluntarilyd. at 7:8-20 (“THE COUR: Other than the
promises that are contained in the Plea Agree¢itssif, has anyone made any promises to you ir]

exchange for a plea of guilty? THE DEFENNT: No. THE COURT: Has anyone made any
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threats against you in order to get you to plgaitty? THE DEFENDANT:No. THE COURT: Is
your decision to plead guilty free and voluyfamTHE DEFENDANT: Yes. THE COURT: And are
you presently taking any drugs or amgdication? THE DEFENDANT: No.”).

Nor is there any indication that Petitioner had any difficulty understanding the Plea
Agreement. Petitioner speaks b&panish and English and was para with an interpreter both
when reviewing the Plea Agreementaat his change of plea hearisge Plea Agreement 18 (“I
confirm that | read this entifgdea agreement with the assistantan interpreter and in the
presence of my attorney.”); Plea Tr. at 61D{“THE COURT: | take it you speak both Spanish
and English, correct? THE DEFENDANT: Yes.i{);, at 6:13-18 (“THE COURT: And you've had
the opportunity to use a counterpreter in goinghrough the plea agreemt, correct? THE
DEFENDANT: Yes. THE COURT: And with hexssistance, can you stiyat you understand the
plea agreement? THE DEFENDANT: Yes.”); ECF 127 (minute entry stgpinterpreter was
present at change pfea hearing).

Because Petitioner knowingly and voluntarilyivesl the right to collaterally attack his
sentence on grounds other thaeffactive assistance of counsel part of his binding Plea
Agreement, the Court finds that tblaims in the Petition are waived.

C. The Petition Is Untimely

Waiver aside, the Petition is also untimely. A one-year period of limitation applies to

Section 2255 motions. 28 U.S.C. § 2255(f). Tdne-year period rurfsom the latest of:

(1) the date on which the judgnteaf conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental act
in violation of the Constitution or laws ofd@lUnited States is removed, if the movant was
prevented from making a motion by such governmental action;

(3) the date on which the righsserted was initially recognized by the Supreme Court, if
that right has been newly recognized by 8upreme Court and made retroactively
applicable to cases on collateral review; or

(4) the date on which the fadapporting the claim or claimmesented could have been
discovered through the exercise of due diligence.

28 U.S.C. § 2255(f)(1)-(5).
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Here, the limitations period began to runtbe date the judgment became final, which
occurred no later than September 9, 2bPetitioner filed the Rizion on October 24, 2013, well
outside Section 2255(f)’'s one-year winddge ECF 165. Thus, the Court further finds that the
Petition is untimely.

D. Petitioner’s Claims Lack Merit

Even if the Petition was timely and Petitioner had not waived the right to collaterally atf
his sentence, Petitioner’s claims for a reducedesee lack merit. Itinlly, Petitioner is not
entitled to a reduced sentence based on aguésechange to the lad States Sentencing
Guidelines, because the guidelines used lutate his sentence range have not changed.
Petitioner pleaded guilty to g a cellular telephone tadilitate the conmission of the
distribution of one gram of pure or actualthremphetamine and the gs@ssion with intent to
distribute 213.2 grams of pure or actual metphetamine. Plea Agreement J 1. Using the drug
guantity tables listed in Section 2[0(c), Petitioner’s base offemtevel was calculated to be 34.
Id. {1 7;see also U.S. Sentencing Guidelines Manual § 2D&)(%). Petitioner then received a three
level reduction for acceptance ogpensibility, for an adjusted offense level of 31. Plea Agreem
1 7;seealso U.S. Sentencing Guidelines Manual § 3EN&ither the drug quantity tables for
methamphetamine nor the adjustment for acceptain@sponsibility has changed since Petitione
was sentenced. Petitioner’s offense level woutdefore still be calcutad at 31 if he was
sentenced today.

Likewise, Petitioner’s ineligibility for “ragential drug abuse program” and a “timely half-
way house release” do not justify a reduced seetefhe Supreme Court has held that if the
Sentencing Guidelines do not mention a givenciaas a basis for departing downward from the
Guidelines range, as is the case here, the amay not grant a downward departure unless it
concludes that “certain aspectstioé case [are] unusual enough for it to fall outside the heartlan

of cases in the Guidelineoon v. United Sates, 518 U.S. 81, 98 (19969ee also United States v.

* Under Federal Rule of Appellate Procedure 4@@}itioner had 14 days &ppeal his conviction
and sentence. Petitioner did nib¢ fan appeal and thus his caction became final 14 days after
Judge Fogel entered judgment on August 26, 2011.
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Charry Cubillos, 91 F.3d 1342, 1345 (9th Cir. 1996). Inddigity for certain prison programs due
to one’s status as a deportaélen is generally insufficient foistify such a downward departure.
See, e.g., United Satesv. Esparza-Cruz, No. 08-CR-3513, 2011 WL 2682701, at *3 (S.D. Cal. Ju
11, 2011)United Sates v. Martinez, No. 06-CR-2119, 2009 WL 4042868, at *2 (E.D. Wash. No
18, 2009). Petitioner has not provided any reasonshighgtatus as a deportable alien brings his
case “out of the heartland of cases” in the @lims, and accordingly éhCourt concludes that
Petitioner would not be eligible for a downward dieae even if this claim had been preserved.

E. Motion for Evidentiary Hearing and Appointment of Counsel

Petitioner additionally moves for an evidentiigaring and appointment of counsel. Pet.
2; Mot. to Appoint Counsel. A districioourt may deny a Section 2255 motion without an
evidentiary hearing if the movastallegations, viewed against the record, either do not state a
claim for relief or are so palpably incrediblepatently frivolous to warrant summary dismissal.

See United Satesv. Mgjia-Mesa, 153 F.3d 925, 931 (9th Cir. 1998)gilict court properly denied

evidentiary hearing on claims thailed to state a claim for refiender Section 2255 as a matter gf

law); Farrow v. United Sates, 580 F.2d 1339, 1360-61 (9th Cli978) (evidentiary hearing
unwarranted when Section 2255 petition rebad‘conclusory allegations, unsupported by facts
and refuted by the record”). Hetle Petition is untimely and fails to present any cognizable cla
for relief. Accordingly, the Court DENIES B#oner’s request for an evidentiary hearing.

With regard to the appointment of counselUL8.C. § 3006A(a)(2)(Bauthorizes a district
court to appoint counsel to represent a habeidsoper whenever “the court determines that the
interests of justice so requit@nd the petitioner inancially unable to obtain representation.
Appointment is mandatory whenever an evigey hearing is required in a habeas actitae.

United States v. Duarte-Higareda, 68 F.3d 369, 370 (9th Cir. 1995) (citing Rule 8(c) of the Ruleg
Governing Section 2255 Proceedings, 28 U.S.C.8dl255). As explained above, an evidentiary

hearing is unwarranted in this case. MoreoRetjtioner’s claims are both waived and time-barre

ly

~

sl

m

.

Accordingly, the interests of gtice do not require appointment of counsel, and Petitioner’s motjon

for appointment of counsel is DENIED.
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1. CONCLUSION

For the foregoing reasons, the Court DENtES Petition with prejudice. The Court also
DENIES Petitioner’s request for an evidengiiearing and Motion to Appoint Counsel. No
certificate of appealability shall issue, as fa@tier has not made a substantial showing of the
denial of a constitutional right, as required byl28.C. § 2253(c)(2). The Clerk of the Court is

directed to enter judgment for Respondamd against Petitionand close the file.

IT 1S SO ORDERED.

Dated:June26, 2014 iﬂl H'. M_

LUCY HgKOH
United States District Judge

11
Case No.: 06-CR-00095-LHK
ORDER DENYING PETITIONER’S (1) MOTION FOR DOWNWARD DEPARTURE PURSUANT TO 28 U.S.C.
§ 2255; (2) MOTION FOR EVIDENTIARY HEARING; AND (3) MOTION FOR APPOINTMENT OF COUEIS




