Letuligasenoa v.

United States District Court
For the Northern District of California

© o0 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

nternational Paper Company et al

MELVYN LETULIGASENOA, Individually
andon behalf of similarly situated aragjgrieve
employees of Defendants in the State of
California

Ne

Plaintiffs,
V.
INTERNATIONAL PAPER COMPANY:; TIN,
INC., which will do business indifornia as

TEMPLE-INLAND, INC., and DOES 1 throug
50, Inclusive,

Defendars.

vvvvgvvvvvvvvv

1
Case No.: 5:1%8V-05272EJD

Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No0.5:13-CV-05272EJD

ORDER GRANTING PLAINTIFF 'S
MOTION TO REMAND

[Re: Docket No 19]

Presently before the court is Plaintiff Melvyn LetuligaséadéePlaintiff”) motion to
remand this case ®anta Clara County Superior Court. Docket Item NoPl&intiff filed this
putative class actioim that courtagainst Defendants International Paper Comgai®/) and Tin,
Inc., doing business as Tempidand, Inc.(“TIN") (collectively,“Defendant?) alleging
violations of various wage and hour provisions of tlaéif@nia Labor Code, representative claimg
underthe Private Attorneys General ACPAGA”) and violation of the California Business and
Professions Cod®@efendants removed the casettis court under the Class Action FaigseAct

(“CAFA”). Through the instant motiolaintiff seels remand on theasisthat Defendants have

ORDER GRANTINGPLAINTIFF'S MOTION TO REMAND
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not maa a sufficient Bowing that there is more than $5,000,000 in controvassgquired by
CAFA. The court found tlsi matter suitable for decision without oral argument pursuant to Civil
Local Rule 71(b) and previously vacated the heariHgving carefully reviewedhe parties
briefing, and for the following reasonte court GRANT3laintiff's Motion toRemand

l. FACTUAL AND PROCEDURAL BACKGROUND

Defendant IP and Defendant TIN are in the paper and packaging industryoiD&ate S.
Wang in Supp. of Removal\(Vang Decl’) Ex. A { 7, Docket Item No..Defendant TIN was
acquired by Defendant IP on February 13, 2042y 16. The acquisition included Defendant
TIN’s California employeedDecl. of Kathleen McJunkin in Supp. of Removal (“McJunkin Decl.”
9 10, Docket Item No. 2. The acquisition also includekastwo TIN facilities in California: the
Gilroy Bay Shets fadlity and the Gilroy Container facilityd. Plaintiff worked as a noexempt
empoyee at the Gilroy Bay Sheets facilityeeid. 7.

On Odober 4, 2013, Plaintiff filed this case in Santa Clara County Superior @beging
thatDefendand, collectively,engaged in a systematic pattern of wage and hour violations unde
theLabor Code and the Industrizabor Commission Wage OrdgfdWC”) in order to ‘increase
their level of productivity. Wang Decl. Ex. A 3 Dkt. No. 5.Specifically, Plaitiff allegesthe
following claims (1) failure to provide mandated meal periods in violation of Labor Code 88§
226.7, 512, 1198 and th&teal Periods Section of the IWC Wage Order; (2) failure to provide
mandated meal periods in violation of Labor Code 88 226.7, 1198 ande¢kePeriod Section
of the IWC Order; (3) failure to pay minimum and regular wages in violatiomloét.Code 88
1197, 1198 and theMinimum Wages Section of the IWC Wage Order; (4) failure to pay
overtime wages in violation dfaba Code 88 510, 1198 and the “Days and Hours Worked”
Section of the IWC Wage Order; (5) failure to pay vested vacation wages itioviaélLabor
Code § 227.3; (6) failure to timely pay all wages due upon separation of employmenttiorviola
of Labor Code 88§ 201, 202, 1198 and tMarfimum Wage$ Section of the IWC Wage Order; (7)
failure to maintain and provide accurate itemized wage statements in violatiahafCode 88§
226, 1198, and theR'ecord$ Section of the IWC Wage Order; (8) failure to maintand provide

accurate records in violation of Labor Code 8§ 1174, 1198hm{dRecords Section of the IWC
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Wage Order; (9) representative claims under PAGA; and (10) violation ob@&ifBusiness and
Professions Code 8§ 1720G#, seqld. 11 52162.

Plaintiff brings these claims on behalflafmself andeleven putative classes of similarly
situated current and former exempt and non-exempt employees of Defefdidtitsntiff
identifies the putative classes:d8) the Templdnland Vacation Classb] the International Paper
Vacation Class; (c) the Templeland Meal Period Class; (d) the International Paper Meal Perio
Class; (e) the Templmland Rest Period Class; (f) the International Paper Rest Period @lgss;
the Templelnland Offthe-Clock Class; (h) the International Paper Off@eek Class; (i) the
Templelnland Wage Statement Class; (j) the International Paper Wage Statemenadilass
the Templelnland and/or International Paper Final Paycheck Clds§.47.Additional details of
each class are provided below where relevant to the analysis.

Defendants removed the casefis court on November 13, 2013 un@BkFA. Notice of
Removal (Removal), Docket ItemNo. 1.Plaintiff filed theinstant Motion to Remand on
December 13, 2013. Docket Item No. 19. Defendants filed an Opposition to Plaintiff’'s Mwmtion
Remandon December 27, 201Bocket Item No. 24Plaintiff filed a Reply on January 1, 2014.
Docket Item No. 28. The parties do not dispute that CAFAInimaldiversity and minimal class
size requirements are met. Rather, Plaintiff seeks remand solely gnotimeithat Defendants
have not made a sufficient showing that there is more than $5,000,000 in controversy as megu
establish federal jurisdictiomder CAFA.

. LEGAL STANDARD
A defendant may remove a civil action filed in state coua tederal district court so long

as the district court could have exercised original jurisdiction over thenm2® U.S.C. § 1441(a).

The federal removalkatuteprovdes that if, at any time before judgment, it appears that the distf

court lacks subject matter jurisdiction over a case previously removed friencatat, the case
must be remanded. 28 U.S.C. § 1&}.7/The Ninth Circuit strictly canstrue[s] the reaval statute

against removal jurisdictiohGaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992 also

Ethridge v. Harbor House Rest., 861 F.2d 1389, 1393 (9th Cir. 1¥88)efal jurisdiction must be

rejected if there is any doubt as to the rightemoval in the first instanceld. “The*strong
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presumption’ against removal jurisdiction means that the defendant alway® lasden of
establishing that removal is progeid.

1. DISCUSSION

Under CAFA a federalistrict courtmay exercisgurisdiction overa class action where (1)

the amount in controversy exceeds $5,000,000; (2) any member of the plaintiff elagtizisn of
a different statérom any defendant; (3) the primary defendants are not states, state afficials
other government entities against whom the district court may be foreclosedritering relief;
and (4) the class has at least 100 members. 28 U.S.C. 88 1332(d)(2);[(dM8er 8 1332(d6),
the claims of class members are aggregated to determine whether the amounbwersynt

exceeds $5,000,000.” Abrego Abrego v. Dow Chem. Co., 443 F.3d 676, 684 (9th CirHz@e6).

the parties only dispute wheth@AFA'’s first requirement—an amount in controversy exceeding
$5,000,000—s met.

To ascertain the amount in controversy, a court must firstttothle complaint. Lewis v.

Verizon Commais, Inc, 627 F.3d 395, 399 (9th Cir. 2018Yhen in the context of removathe
amaunt in controversy is contested and it is unclear or ambiguous from the faceofrplaint
whether the requisite amount in controvengag been pledhe removing defendant must establish
by a preponderance of the evidence that the amount in controversy exceeds $5,000,000.

Guglielmino v. McKee Foods Corp., 506 F.3d 696, 699 (9th Cir. 28@¢)alsd.owdermilk v.

U.S. Bank Nat’ Assn, 479 F.3d 994, 998 (9th Cir. 2007]\(]hen the plaintiff fails to plead a

specific amount of damages, the defendant seeking rernawstl prove by a preponderance of theg

evidence that the amount in controversy requirement has been met.™), overruled @uaihds.

CAFA’s amount in controversy requirement cannot be met throsgéctlation and conjectute.
Lowdermilk, 479 F. 3d at 1002. Rather, the removing defendant pnofer “summaryjudgment-

type evidence relevant to the amount in cordrsy at the time afemoval’ Abrego Abregp443

F.3d at 690 (quoting Singer v. State Farm Mut. Auto Ins. Co., 116 F. 3d 373, 377 (9th Cir. 194

“A defendant must set forth the underlying facts supporting its assertiohé¢hatbunt in

controversy exceeds the statutorpnimum.” Roth v. ComericaBank 799 F. Supp. 2d 1107, 1126

(C.D. Cal. 2010jcitations omitted)“In measuring the amount in controversy, a court must assu
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that the allegations of the complaint are true and that a jury will return a verdice fplainiff on

all claims made in the complaihKenneth Rothschild Trust v. Morgan Stanley D&#itter, 199

F. Supp. 2d 993, 1001 (C.D. Cal. 20QR2ternal quotations and citation omitte@ourts should
resolve any doubts as to removability in favor of remanding the case to staté&emgr80 F. 2d
at 566.

Here,Plaintiff doesnot allege apecific amount in controversy in his complaint.
Therefore, he courtmustdetermine whether Defendants have established by a preponderance
the evidence that the amount in controversy exceeds $5,000,000. The court whlydmabzing
the scope of the allegations in the Plaifgifomplaint,addressg the manner in which
Defendants estimate the categories of potential damaggsiningthe reasonabhess of the
variables usedand addressing Defendants’ argument that the ultimate amount in controversy
would actually be much higher than the calculasidelow!

a. Defendants Estimate of Potential Damages

In support of their Notice of Remov&efendantgprovide the declaration of Human
Resources Specialist Kétlen McJunkinSeeDkt. No. 2. In her declaratiohs. McJunkinreports
about the number of exempt and reempt employeeduring the relevant time peridbm the
Gilroy Bay Sheet$acility. Id. 11 Based on these sindlaeility numbers,Defendantestimate
the amount in controversy to be: $1,474,834.80 for meal period penalties; $1,474,834.80 for 1
period penalties; $245,805.80 for unpaid wages; $471,000 for minimum wage civil penalties;
$122,902.90 for unpaid overtime premium; $184,354.35 of liquidated damages for unpaid wa
$92,177.18 of liquidated damages for unpaid overtime premium; $195,000 for Section 558
penalties$421,574.40 for waiting time penalties for non-exempt employees; $133,872 for wai
time penalties for exempt employe&489,000 for pay stub penalties; $204,000 for PAGA
penalties; and $1,302,339 for attornefggs.Decl. of Christopher C. Hoffman in Supp. Of

Removal(“Hoffman Decl) { 49, Docket Item No. 3. Thus, according to Defendargkulations

! The court acknowledges DefendarfEsidentiary Objections tthe Declaration of Marta Manus in Support of
Plaintiff’s Motion to Remand to State CoutManus Decl), Docket Item No. 25. fe court did not rely othis
declaration in analyzing this motion and thus declines to rule on thisrmo
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at the time of removathe total amount in controvergyst with respect to the Gilroy Bay Sheets
facility was$6,511,695.28d.

Defendants modified their amouim-controversyestimatein response to information
contained in Plaintiff's Motion to Remand. Particularly, Defendants expanded itivegwiame
penalties clasfom 10 exempt and 78 n@xempt employees at Gilroy Bay Sheets facility to 316
former employees from across all TIN faciliti€pp’nat 76-16, Dkt. No. 24As a resultthe
waiting time penalties calculationcreasedrom $421,574.40 to $1,707,916.80. at 7:10-16.
Defendants also reduced their calculation of the meal period class and rest pssatholages
based on Plaintif§ argumenthat the meal period class was limited to employees in the

“production departmentid. at 36-8. Defendants estimated the moddiamount in controversy to

be:$1,403,671.60 for meal period penalties; $1,403,671.60 for rest period penalties; $233,945.

for unpaid wages; $447,450 for minimum wage civil penalties; $116,972.63 for unpaid overtir
premum; $175,458.95 of liquidated damages for unpaid wages; $87,729.48 of liquidated dan
for unpaid overtime premium; $185,250 for Section 558 penalties; $1,707,916.80 for waiting t
penalties for noexempt employees; $133,872 for waiting time penaltiesxempt employees;
$179,550 for pay stub penalties; $48,4860PAGA penaltiesand $1,530,984.58r attorneys
fees Supplemental Declaration of ChristopheHdffmanin Supp. of Def. Opp’n (“Hoffman
Supp. Decl) 1 51,Dkt. No. 24-3.The total amounih controversy under thigvisedestimate is
$7,654,922.91d.

In its analysis,hte court vll referto Defendantsoriginalamount in controversgstimats
becausé¢he key underlying assumptions and calculations are essentiallyntlears¢ghe original
and revised amounts and, as discussed below, these assumptions do not suffice to meatdef
burden However, because there is a substantial discrepancy between the andinavised
amounts of the noexemptwaiting time penalties, the court will address both estimates only for
this categoryTo determine the scope of the allegatiahs,court will only consider Plaintit

complaintand not the class limits Plaintiff asserts in his Motion to Renfa@eHarris v. Bankers

Life & Cas. Co, 425 F.3d 689, 694 (9th Cir. 2005) (“removability under 8§ 1446(b) is determine

through examination of the four corners of the applicable pleadings, not through sabjecti
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knowledge or a duty to make a further inqu)rgee als&t. Paul Mercury Indem. Co. v. Red Cab

Co., 303 U.S. 283, 294 (1938) (“If the plaintiff could, no matter how bona fide his original clair
the state court, reduce the amount of his demand to defeat federal jurisdictiore truzantsf
supposed statutory right of removal would be subject to the plasntdfrice’.).
I.  Individual Class Estimates
1. Meal Period Calculations

Plaintiff alleges thatDefendants failed tprovide mandated meal periods the members
of the ‘Meal Period Classé violation of Labor Code 8§ 226.7, 512, 1198 and tieal
Period section ofthe IWC Wage Order. Warigecl. Ex. A 58, Dkt. No. 5.An employer may
not employ an employee for a work period of more than five hours per day without profaigling t
employeewith a meal period of not less than 30 minutes.” Cal. Lab. Code 8§ 512(a). Under the
Labor Code, [a]n employer shall not require an employee to work during a meal or rest... peri
mandategursuant to an... order of the Industrial Welfare Commissio&al’ Lab. Code 8
226.1b). Additionally, “[i] f an employer fails to provide an employee a meal or rest...petiogl...
employer shall pay the employee one additional hour of pay at the emploggelar rate of
compensation for each workday that the noeakst...period is not provided.” Cal. Lab. Code 8
226.7c).

Plaintiff defines the meal period classes

All non-exempt California employees [IN and IR who at any time since the foyears

preceding the filing of the complaint through the date of ceatibon worked on at least one

occasion more than five hours and who accordir{gté recordsand IP recorg] were not
provided with a dutyiree meal period of at least 30 minutes in length.
Wang DeclEx. A 11 47(c)¢d), Dkt. No. 5.

Defendants claim th&fd]uring the relevant time period, all na@xempt employees were
regularly scheduletb work an eigh{8) hour day.” McJunkin Decl. { 26, Dkt. No. 2. Thus, in
calculating theestimate of51,474,834.8@or the meal period penalties, Defendaassumehat
“Plaintiff seeks a class representing all California employees of Defstidaa¢Hoffman Decl.q

2, Dkt. No. 3.Defendantaised this assumption to calcul#tte average number of &lill-time

7
Case No.: 5:1%8V-05272EJD
ORDER GRANTINGPLAINTIFF'S MOTION TO REMAND




United States District Court
For the Northern District of California

© o0 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

equivalent employeg$FTES') duringeach year of thelass period.Id. { 4.Defendants lao
assume that there are &@rkweeks per year and 2@82tualworkweeks in the class periddd.

Defendants multipy the number of FTEs employed during each year of the class peribd by

actualnumber of workweeksay yearto arrive at a total of 13,098 workweeks in the class périod|

Id. § 5. Defendants further assume that the meal period violation occurred on a slaitp leach

FTE during tle class period. Hoffman Ded].22, Dkt. No. 3Since Plaintiff seeksan award of

one additioal hour of pay at the regular rate of compensation pursuant to Labor Code § 227.6(b)

[per violation],” Defendantsssune all class members can recover one hour of wages per violat
Id. T 21. Defendats multiply 13,098 weeks by 5 violations (based on five days per bgek)
average hourly wage of $22.52 to arrate total meal period class estimatebtf474,834.80d.
23.

Defendantscalculations are flawed for two reasons. Fitls¢é assumption that all non-
exemptemployees are included in the class is not supported by the compleatiM&al Period
Clas$ members include those non-exempt employees who “worked on at least one occasion
than five hours.” Considering that, according to Defendants, alerempt employees were
scheduled to work eight-hour days, it would be reasoratdesume that all neexempt
employees worketinore than five hours,” in satisfaction of that portion of theess definition
However,by its own terms, theMeal Period Classis furtherlimited only to those norexempt
employeeswho according to the Defendants’ records were not provided with aficagyneal
period of at least 30 minutesTherefore,theclass only encompasses those raampt employees
who were actually denied a meal periBthintiff's allegations in the complaidio not facially
suggest that 100% of na@xempt employees were denied a meal break. Therefore, Defendants
assumption thahe class includes all neaxempt employees ®verly broad.

Secondthe assumption thawery class membevas denied a meal break every single day

is speculativeAs discusse@bove, Defendants account for aneal periodviolation per employee

2 Defendants estima@s, 66, 69, 63and60 FTEs, respectively, for each year of the class period
% Defendants estimate 13, 50, 50, 50, and 39 workweeks, respectivelgicfoyear of the class period.
* Defendants used the following calculatioB6:FTEs x 13 weeks = 8586 FTEs x 50 weeks = 33069 FTEs x 50
weeks = 345063 FTEs x 50 weeks = 3158nd 60 FTEs x 39 weeks = 2340.
8
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per workday for the entire relevant clgesiod. However, there is no evidence or allegations upd
which one can adduce a 100% violation ragethat 100% of the class members were denied a
meal period 100% of the time. The complaint doesappear tspecificallyclaim thatDefendants
committed meal periodiolationsagainst everglass member on a daily basisor do Defendants
provide their own evidence or analysis of the application of the relevant polibesidlation
frequency proposed by Defendants is thus unsupported lbgdbiel SeeRoth 799 F. Supp. 2at
1129 (concludinghat cases allowing defendants to retyunsupported assumptions of 100%
violation ratesimproperly shift the burden to plaintiff to refute speculative assertions of
jurisdiction and establish that there is no jurisdiction

The court acknovddgeghata removing defendant is not responsible for conductng “
factspecific inquiry into whether the rights of each and every potential clasdbear were
violated that results in answerirfghe ultimate question the litigation presehBryan v.\Wal-
Mart Stores, In¢.No. 08CV-5221 SI, 2009 WL 440485, *3 (N.D. Cal. Feb. 23, 206fwever,

in evaluating whether a removing defendant has met its burden, it is proper fertoaamsider
which party has access to or control over the records and information required tongeterm
whether the amount in controversy requirement is [deat 1129 Here, Defendants “are in the
best position to adduce evidence regarding the working hours and wages” of theyeasipgRoth,
799 F. Supp. 2d at 1130h& 100% class inclusion and the 100% violation rates are simply too
broad given the information in Defendants’ control. While the court does not expect De$enda
hereto resolve actual liability at this stagedoes expect therto put fortha morespecificeffort
towardsestablishing jurisdictionAs suggested by the court_in Rolefendarg in this case could
have proffered, for exampleyidence regarding their actual policies or provided a sampling
showingthat it is more likely than not that there waa300% violation ratdd. at 1130.
2. Rest Period Calculations

Plaintiff allegesDefendants failed to provide mandated rest periods for the members of
“Rest Period Classem violation of Labor Code 88 226.7, 1198 and tReStPeriods” section of
the IWC Wage OrdeWang DeclEx. A {1 71-73, Dkt. No. Flaintiff defines theestperiod

classespecifically as:
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All non-exempt California employees [@fIN and IP] who at any time since tfaur (4)
years preceding the filing of the complaint through the date of certificatoked on at
least one occasiaat least 3.5 hours and who were not authorized and permitted aekity-
rest period of at least 10 minutes in length.

Wang DeclEx. A 11 47(e)), Dkt. No. 5.

In calculating the estimate of $1,474,834.80 for the rest period penalties, Defegiants
presume that all noaxempt employees are class members and that they were all denied rest |
every workdayHoffman Decl.{{ 25-26, Dkt. No. 3These assumptions are flawed and
unsupported by the record for the same reasons as set forth in the previous seatioverylor
Defendants err in separately calculating estimates for the meal and restirssed because
Labor Code § 228 limits employees deniaded periods, rest periods, or baiha single
recovery of an additional hour’'s wages per day. Cal. Labor Code 8§ 226.7; Roth, 799 F. Supp.
1120;see alsd.yon v. W.W. Grainger, Inc., No. 10V-00884-WHA, 2010 WL 1753194, *4

(N.D. Cal. Apr. 29, 2010) (holding that the defendant’s calculation of the amount in controvers
with respect to missed meal and rest breaks was too high bec#eisalig it assumedrecovery
for each violation instead of one recovery per gay”
3. Unpaid Wages, Overtime Wagesral Liquidated Damages Calculations

Plaintiff alleges that Defendants failed to pay minimum wages for the members ofaffe “
the-Clock Classin violation of Labor Code 881197, 1198 and tiviriimum Wages section of
the IWC Wage OrdeiVang DeclEx. A 11 81-84, Dkt No. SUnder California law, the
“minimum wageor employees fixedby the commission is the mininmuwage to be paid to
employees, and the payment of a less wage than minimum wage so fixed is unfaalful&b.
Code § 1197Plaintiff also allgesDefendants failed to pay overtime wages for the members of
“Off-the-Clock Classin violation of Labor Code 88510, 1198 and the “Days and Hours Worke(
section of the IWC Wage Order. Wang Decl. Ex. A 1 98. Under California lavay‘{@prk in
exces of eight hours in one workday and any work in excess of 40 hours in any one workwee
the first eight hours worked on the seventh day of work in any one workweek shall be csger

at the rate of no less than one and bak-times the regular ratd pay for an employe€eCal. Lab.
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Code 8510Plaintiff furtherseeks recovery of liqguidated damages uh@dyor Code § 1194.2.
Wang DeclEx. A 189, Dkt. No. 5. Under California law, “[ijn any action under Section...1194
recover wages because of flayment of a wage less than the minimum wage fixed by an order
the commission or by statute, an employee shall be entitled to recover liquidatepkslamean
amount equal to the wages unlawfully unpandl interest thereghCal. Labor Code § 1194.2(a).
Since all of these claims are built upon the unpaid wages calculations, the coamalyite them
together.

In calculating the estimate $245,805.80 for unpaid wagd3efendants assume that all
nonexempt employeesorked a total ofifty unpaidminutes per week based on ten minutes per
day of unpaid wages duringetltlass period. Hoffman Ded]q 7-8, Dkt. No. 3. Defendants do not

explain the basis for this assumption or submit evidence to supptrertthan by stating:

“Conservatively, we estinmthat Plaintiff and members of the putative class worked a total of 1

minutes per day unpaid between these meal breaks (30 minute meal period plusrinvotéGest
breaks): 1d. 1 7.Moreover,Defendants again make a 100% inclusion and 100% violation
assumption, although Plaintiff defines the off-ttieek classes ason-exempt employeesho
“were suffered or permitted to work and who were not paid for all time workédrig Decl Ex.
A 11 47 (g)-(h), Dkt. No. 5. These assumptions are unsupporte@ bgdbrd for the same reasong
as set forth in previous sections.

In calculating the estimate of $122,902.90 for overtime wages, Defendants asatiarg/t
additional wages sought by Plaintiff dmeecessarily overtime wagelecause all neexempt

employes worked forty hours per week and eight hours pertdiafyman Decl.f{ 1112, Dkt.

No. 3.Defendantalsostatethat 90% of norexempt employees worked overtime. McJunkin Dec].

1 27, Dkt. No. 2Defendants assume overtime wages were demexldaily bas and us¢he
unpaid wages previously detailed to calculate the overtime premium payheffiisan Decl .1
10, 12, Dkt. No. 3Defendantsassumptions on overtime wages are insufficfenthreereasons.
First, the overtime calculations are based orflveed unpaid wages estimate. Secddefendants
employ a 100% inclusion rate, despite the fact M&tMcJunkinstatedthat90% of employees

worked overtime. Third, Defendants again assume a 100% violation rate.
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As to Defendantdiquidated damages callation, sucldamages are based on tamount
equal to wages unlawfully paidCal. Lab.Code § 1194.2Since Defendantsiquidated damages
calculation is based on the amount equal to Defendants’ unpaid and overtime wagéi@ascul
the liquidated danges calculation is also flawed.

4. Waiting Time Penalty Calculations

Plaintiff claims Defendants failed to timely paywathgesdue upon separatidor the
members of théFinal PaycheclkClass in violation of Labor Code 88 201-02, 1198 and the
“Minimum Wages section of the IWC Wage Ordetang DeclEx. A 11112, 115-116, Dkt No.

5. Under California law, employers must pay all wages owed within seveatlgaursof whenan
employee resigg) and immediately whetihe employeés discharged or laid off. Cdlab.Code 88
201-202. When an employer willfully fails to pay wages upon separation in a tirsblgriathe
employee is entitled to normal wades every day the wages are late, up to a maximuthid
days. Cal. Lab. Code § 20Blaintiff defines the “Final Paycheck Clasgiecifically as:

All California employees diTIN and IR who at any time since the thré®) years

preceding the filing of the complaint through the date of certification:

(1) were discharged from threémployment and who were not paid immediately all of
their wages earneahd unpaid at the time of their discharge including vacation
wages

(i) did not have a written contract for a definite period and quit their employment w
at least 72 hours previous notice of their intention to quit, and who were not pai
of their wages at the time of quitting including vacation wages, and/or

(i)  did not have a written contract for a definite period and quit their employment
without at least 72 hours previous notice of their intention to quit, and who were
paid all of their wages, including vacation wages, not later than 72 hours after
quitting and who were not paid waiting time penalties under California Labor Co
section 203, for each day the wages went unpaid from the due date until paid o
until an action is commenced, to a maximum of 30 calendar days.

Wang DeclEx. A at 11 1 47(k), Dkt. No. 5.
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Defendantzontendthat Plaintiff seeks waiting time penalties for both exempt and non
exempt employees. Hoffman De$l18, Dkt. No. 3.Forexempt employees, Defendastate there
were tenexempt employees who were getting paid an average of $55.78 per hour for eight ho
the timeof IP’s acquisition ofTIN. Hoffman Decl.y 19a), Dkt. No. 3.Defendants multiplied these
numberdoy the Labor Code’snaximum recovery dhirty daysto arrive atan amount of $133,872
for waiting time penalties of exempt employdes 11 19(a)(c). Similarly, Defendarg state that
there were severntgightnon-exempt employees who were getting paid an average of $22.52 p
hour for eight hours a day during the time of the acquisitebr|f 2@a)-(b). They again multiplied
these numbers Ithirty days and estimated an amount of $421f674vaiting time penalties of
nonexempt employeegd. § 20(d).

Becausédefendants substantially changed the waiting fp@ealtiesamount—rom
$421,574 to $1,707,916.80—tineir Opposition, the court will briefly address the new roempt

waiting time penalties calculati. SeeCohn v. Petsmatrt, Inc., 281 F.3d 837, 840 n. 1 (9th Cir.

2002) explaining that @ourt may properly consider evidence the removing party submits in its
opposition to remand, even if this evidence was not submitted with the original rgyatirah).

In their Opposition, Defendants assert there are actually 316 terminatedempt employees
instead of 78 as in their original estimate. Hoffman Supp. Decl(d), Zikt. No. 24-3. They based
this number on the total number of TIN employeesiieated acrosall of TIN's former California
facilities during the relevant class period, instead of limiting themselves to thg BdyoSheets

facility as they did for all other calculatiar8eeid. Multiplying the 316 employees by $22.52 per

hour for eight hours a ddgr thirty days, Defendants calculated the new $1,707,916.80 anidunt,

Regardless of which calculation is considered, it is flawed for the saseneeas discussed
in previous sections. Whether considering just the Gilroy Bay Sheets fagiitypt and non-
exempt employees or all terminated TIN employees, Defendants assume thatgagbenould
be able to recover the maximum thirty days of penalties. Defendants havel pointestatements
by Plaintiff norevidence in their own possession to support these assumptions. As such, it is

unreasonable to assume the 100% violation rate proposed by Defendants.

13
Case No.: 5:1%8V-05272EJD
ORDER GRANTINGPLAINTIFF'S MOTION TO REMAND

UI'S

er




United States District Court
For the Northern District of California

© o0 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

5. Labor Code 88 558, 1197.1, 226hd PAGA Penalty Calculations

In his complaintPlaintiff invokesthe statutory penaltiesvailableunder Labor Code 88
558, 1197.1, 226 and PAGA in connection with his claibefendants use identical underlying
variables in calculating the statutory penalty estimates pursuant to Cader§§ 558, 1197.1, 226
and PAGA Therefore, the court will analyze these claims together.

LaborCode § 558 provides for an initial civil penalty in the amounfit/“dollars ($50)
for each underpaid employee for each pay period for which the employee is undangiaid”
subsequent penalties in the sum of “one hundred dollars ($100) for each underpaid employed
each pay period for which the employee is underpé&dl’ Lab.Code § 558(a)(1(2). Labor Code
§ 1197.1 provides for an initial civil penalty of “one hundred dollars ($100) for each underpaid
employee for each pay period for which the employee is underpaid” and subsequeigispanalt
the sum of “two hundred fifty dollars ($250) for each underpaid employee for eachrualyfpe
which the employee is underpaidal. Lab.Code 8§ 1197.1(a)(1R). LaborCode § 226 permits
penalties in theamount of fifty dollars ($50) for the initiapay period in which a violation occurs
and one hundred dollars ($100) per employee for each violation in a subsequent pay@atiod
Lab.Code § 226(g)L). PAGA provides for an initial civil penalty in the amount of one hundred
dollars ($100) for eachalygrieved employee for each pay period for which the employee
experienced a violation of the Labor Code and subsequent penalties of two hundred&2al@rs (
for each aggrieved employee for each pay period for which the employee expkaemnakation
of the Labor CodeCal. Lab.Code 8§ 2699(f)(2)

In calculating statutory penaltieBefendantdimit the time period to one year due to the
statute of limitations. Hoffman Decl. {1 28, 33, Dkt. No. 3. Defendants estimatevéresxty
FTEs during this ongear periocand calculat¢hirty-two pay periods during the saryear. Id. 9
28, 30, 33, 35Defendants include all FTHS the respective classaadassume that every
employee would receive the initial violation amount. Defendfamteerassume that every
employee would receive the subsequent violation amount fivirayi-two pay periods. Based on
these assumptions, Defendants calculate each respective statutory $a9aliy00 for Section

558 penalties, $471,000 for Section 1197.1 penalties, $189,000 for Section 226 penalties, an
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$204,000 for PAGA penaltiebloffman Decl.q 31, 36, 40, 44, Dkt. No. Befendants
assumptions as to thesgtutorypenalties are unsupported by teeord for the same reasons
identified by the court in previous sections, that there was a 100% violation rate.
6. Attorneys’ Fees Calculations
Defendants ask the court to consider the attorrfegs sought by Plaintiff in calculating
the amount in controversittorneys fees may be included in the calculation of the amount in

controversy supporting CAFA jurisdictioBeeGalt G/Sv. JSSScandinavia, 142 F. 3d 1150, 1156

(9th Cir. 1998) (holding that “where an underlying statute authorizes an award of\yagdess,
either with mandatory or discretionary language, such fees may be included irothva am
controversy). Considering that several statutes invoked by Plaintiff authorize the award of
attorneysfees, Defendantenclusion of the fees is reasonabBee e.q, Cal.Lab. Code § 218.5
(“[IIn any action brought for the nonpayment of wages, fringe benefits, or health ane welfa
pension fund contributions, the court shall award reasonable attorney’s fees anal th@sts t
prevailing party if any party to thection requests attorney’s fees and costs upon the initiation o
the actiofl). However,as Defendantattorneys’fees are based @benchmarkpercentage of
Defendants’ unsupported amount in controversy estirtteegttorneys’ fees calculations are
similarly unreliable SeeHoffman Decl.{ 49, Dkt. No. 3.

b. Defendants “Ultimate Amount in Controversy”

Given that Defendants have failed to shenwy reasonablmdividual class estimatby a
preponderance of the evidence, the court cannot find that Defendants havédyglzown
preponderance of the evidertbatthese class estimates, cumulatively, exc&®600,000In an
attempt to avoid this conclusioDefendants argue thathe Complaint applies to all of
DefendantsCalifornia facilities, yet Defendants based their calculations on onlfaciigy...

[t] herefore, the amounts calculated by Defendants in support of removal are otify afhéhe

iceberg relative to the entire amount put ircontroversy by Plaintiffs.Oppn at 321-25, Dkt.

® Because the court finds that the assumptions used to calculate the stamnédtigpto be flawedt neednot address
the partiesdispute a towhetherthe full value of thePAGA claims can beonsidered for purposes of determinthg
amount in cotroversy for CAFA jurisdiction.
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No. 24.Indeed, Defendants argue that “logic dictatesultimate amount in controversy for all
California employees. at all of DefendantsCalifornia facilities would be much higherdoffman
Decl. 1 2, Dkt. No. 3.

While Defendants*tip of the icebergargument is an attractive ortbey fail to provide
even basic pieces of information from which the court could find that, under this expanded vig
the amounin-controversy likely exceeds $5,000,000. For instance, Defendants do not specify
many facilities exist in CalifornieDefendants state in their Opposition, without evidence from
their proffereddeclarations, thahere are seven TIN facilities in Californiaowever they do not
provide thetotal number of California IRacilities. Opp’n at 3:23, Dkt. No. 24. Furthdefendants
do not provide the number of employees in all California IP and TIN facildespite the fact that
they contend the classes encompas$aH| California employees,ncluding employees at IP
sites that were not previously owned by TIN.” Oppatr7:20-21, Dkt. No. 24. Nor do they explain
whether the Gilroy Bay Sheets facility, on which they based makeofcalculations, is typical of
their other California facilities in terms of total sizeimber of norexempt and exempt employeeg
and operating procedures. Such information is squarely within Defendants’ c8eeRBloth, 799
F. Supp. 2d at 1130. Absent such information, the court has no basis on which to find the am
in-controversy requirement is satisfied. Furthermore, as explained inidetad Order, where
Defendants did provide numbers and calculations, they failadequatelyailor that data tohe
scope of Plaintiff's class definitions. It would thus be inappropriate for the coextrtapolate

these estimates out to the entire cl&&ePham v. JPMorgan Chase Bank, N.A., NoC\>-

06579, 2013 WL 150150%1*3 (N.D. Cal. Apr. 10, 2013)émanding action where defendants
amount in controversy calculation, which extrapoldteth three class representatives to ¢éinéire

class was unsupported by the recprsee als@\ltamirano v. Shaw Indusinc., No. 13CV-0939,

2013 WL 2950600at *7 (N.D. Cal. June 14, 2013¢Xplaining thathe“Court will evaluate the
reasonableness of any assumed [wage and hour] violation rate based on the evidettee suloimi

the allegations contained in the complaint”
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IV.

establishing by a preponderance of the evidence that the amount in controversy in this case exceeds

CONCLUSION

For the foregoing reasons, the court finds that Defendants have not met their burden of

$5,000,000. Accordingly the court GRANTS Plaintiff’s Motion to Remand.

file.

The clerk shall remand this action to Santa Clara County Superior Court and CLOSE this

IT IS SO ORDERED

Dated:

May 20, 2014

EDWARD J. DAVIL;

United States District Judge
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