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INTRODUCTION AND SUMMARY OF THE ARGUMENT

According to Google, the only “reasonable” place to conduct this litigationlif®@aa. Yet
California is not even aoptionfor this litigation, and Google’s contrary view squarely conflicts
with controlling law. This Court should dismiss this secéitett, duplicative suit for at least three
reasons.

First, this Court lacks personal jurisdiction over MobileStar, an indispensabjelparakes
little sense to adjudicate patent claims when the party that owns (or is ihg\exticensee) of
everypatentin-suit is beyond the Court’s jurisdiction. Google never suggests that MobileStar
any meaningful California ties, which it does not. Instead, Google arguéddbdéStar is bound
where Rockstar is bound. But Googlev@eattempts to pierce the corporate veil, and Google hg
basis for doubting MobileStar’s legitimate corporate form. There is no suclofyagjsrisdiction
is-different” exception in corporate law. If Google wishes to hale MobileStarciourt, it has to
establish jurisdiction using MobileStar’s contacts. Its failure to do so isglisge.

Second, Google says Rockstar is subject to jurisdiction in California. But G@ogletc
reconcile its jurisdictional allegations with the Supreme Court’s dedisiDaimler or the Federal
Circuit’'s longstanding rule that a patentee’s “commercialization activity” doegive rise to
jurisdiction. Google simply brushes aside these controlling doctrines, andlitrisao establish
jurisdiction—overotherparties. But Google cannot sue Rockstar in California by saying it coul
have sued Apple or Nortel in California. Personal jurisdictigrersona) and Google has not shoy
Rockstar itself is subject to suit in this Court.

Third, even if Defendants could be sued in California, this suit has no business in this
According to Google, the “natural” defendant’s second-filed suit under therBieciaJudgment
Act should determine the forum where the “natural” plaintiff may enforcegigst Indeed,
accordingo Google, that same secefil@d suit should also trump the “natural” plaintiff’'s choice
for sixfirst-filed suits, against other parties, all pending in a proper venue where thiglesptire

can be fully and fairly litigated. Google’s effort to inwethe Declaratory Judgment Act invites

-1-
DEFENDANTS' REPLY TO GOOGLE INC.'S OPPOSITION TO DEFENDANTS' MOTION TO DIS MISS
AND TO DECLINE EXERCISING JURISDICTION UNDER THE DECLARATORY JUDGMENT ACT - Case
No. 3:13-cv-5933CW
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precisely the kind of inefficient, duplicative litigation (and risk of inconsistesults) that the Act
will not tolerate. Google cannot avoid these impermissible costs without insistirigdhleexas
courts transfer six pending suits (including against foreign defendants) for@ak—rather than
relocate this single suit to Texas. The Texas litigation wasfiliest and it reflects the proper vehig
for adjudicating Google’s defenses.

Finally, Google’s request for jurisdictional discovery is futile. A fishexgedition into
Rockstar and MobileStar will not change the fact that neither Defendant is “at imo@adifornia,
neither Defendant has any meaningful contacts with the State, neither Detesslangaged in
anything besides (irrelevant) commercialization activity here, and n@gfendant has done
anything to justify piercing the corporate veil—a request that Googletlgnies not made. Furth
discovery is pointless and would only postpone the inevitable. This case is defectiiewddds

dismissed.

ARGUMENT
l. Google Has Failed To Establish Persondurisdiction Over Either Defendant

A. GoogleDoes Not Even AttemptTo Show Personalurisdiction Over MobileStar
Without Impermissibly Ignoring The Corporate Form

As previously establisheteach defendant’s contacts with the forum State must be ass
individually” (Avocent Huntsville Corp. v. Aten Int'| C&52 F.3d 1324, 1329 (Fed. Cir. 200&nd
MobileStar has no qualifying contacts with Califorréae, e.g.Mot. 7-8; Dean Decl. 1%-9, 13-14.
This shortcoming undercuts Googentire complaint: the suit cannot be maintained against
MobileStar without personal jurisdiction, and MobileStar is indispensable to thelseié i no
point in entertainin@ declaratorjudgmentaction without theparty that owns (or is the exclusive]
licensee)of all severpatens-in-suit. SeeMot. 8-9 see alsd 23 Sys. v. Hydro-Quehe®26 F.3d
1213, 1217 (Fed. Cir. 2010).

In response, Google does not identify a single fact supporting jurisdiction or cotitrgve

MobileStar’s evidencdnstead, Google asserts that this Couaty freelydisregard the corporate
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form. According to Google, even without any attempt to pierce the corporate veist&ae
contacts are attributable to MobileStar as its “litigation subsidiary.” O@pMbbileStaris

undeniably a separate entity, but it cannot ask Google to show that MobileStar, inlyivichsa

contacts with California-at least not without atawfully neat trick” (Opp. 7)SeeSchwarzenegger

v. Fred Martin Motor Cq.374 F.3d 797, 800 (9th Cir. 2004) (“the plaintiff bears the burden of
demonstrating thgpersonaljjurisdiction is appropriate”Reduced to its logical conclusion,
according tdGoogle the corporate fornms irrelevantin the persongurisdiction context.

Google is wrong. Corporate identity matters, and the corporate form (unlessypsaperl
aside) has consequenc8b. Sys. Inc. v. Aarotech Labs, Int60 F.3d 1373, 1380-81 (Fed. Cir.
1998). Google may wish to sweep aside MobileStar’s identity and focus exBiumivRockstar.
But the proper vehicle for asserting such a challenge is piercing theatergeil or establishing af
othervalid groundfor looking pastthecorporate structurdbid. Here, however, it is indisputable
that MobileStar is a legitimate separate entity. It was properly createtDelaware law, and it
follows all applicable corporate formalitieAs a separate “person,” it is protectedividually,
under the Due Process ClauBe litigant wishes to hale MobileStar into court, it must establish
MobileStar's own jurisdictional contacts with the chosen venue.

Google refuses even to acknowledge these settled principleadnasts sole support,
Google latches onto dicta fromsingle decisior-Dainippon Screen Mfg. Co., Ltd. v. CFMT, Inc
142 F.3d 1266 (Fed. Cir. 1998)—and construes it in a waystivatconcilablewith circuit law.
Dainippondid not announce some unbounded rule that all litigation subsidiaries assume the
jurisdictional contacts of all parent companies. On the conttamippondetermined, first and
foremost, that theubsidiary itselhad minimum contacts with the forum, and those contacts (n
parent’s contacts) “justif[ied] the imposition of personal jurisdiction.” 142 F.3d at That was
the panék holding, and, unlik®ianippon MobileStar hasio requisite contacts with Google’s

chosen forum.
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After reaching thatonclusion, th®ianipponpanel also noted that, on those particular f§
“the parentsubsidiary relationship between CFM and CFNM@ndered‘the imposition of personal
jurisdiction over CFEMT..reasonable and fair.’ld. at 1271 The panel'dinding, however, was
motivated by an apparent effort to manipulate jurisdiction: the subsidiary wapanated in
“another state,” and the parent sought to “insulate” itself from “defending detajudgment
actions in those forahere [the parent].operates under the jgait.” Ibid. Here, by contrast, there i
no hint whascever ofany manipulation. Rockstar and MobileStar are incorporated indheState
and have adopted tisameprincipal place of businessa—particularly odd strategy for a company
supposedly seeking “immunity by subsidiary.” Opp. 7. Rockstar does not “operateiforal
under the patent; nor doesattempt to avoid suits in Californesed on MobileStar’s lack of
California contactsThis isthus nothing like the panel’s narr@encerns irDainippon where a
parent may try to artificially usher any suits to “the state of incormorati the holding company.”
142 F.3d at 1271. MobileStar was created for legitimate reasons having nothing to doseitialp
jurisdiction. Rockstar certainly did not act out of concern that, in tledfuGoogle may elect to
forum-shop and filea feeblesuit under the Declaratory Judgment Act in a cadmereRockstar
itself plainly is not subject to jurisdiction.

Dainipponis simply too thin a reed to support Google’s aggressive reworking of perso
jurisdiction and orporate lawThis is why the Federal Circuit has continued, d)&inippon to
recognizethe importance of adhering to corporate formalidilesentvalid grounds for setting aside
the corporate fornSee, e.g3D Sys, 160 F.3d at 1380-80Dnesuch valid ground—focusing on
jurisdictional concerns of “fair play and substantial justiceiaybe a deliberatattempt to
manipulate jurisdiction (as iDainippon). See, e.gManville Sales Corp. v. Paramount Sys., ,Inc.
917 F.2d 544, 552 (Fed. Cir. 1990). But there is no such thing as a “pgrssthttiondoesn’t-
count” exception to corporate law. Google’s complaint fluhlesordinary rule that each corporats

entity is a separate person with its own ident8ge Harris Rutsky & Co. Ins. Servs. v. Bell &
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Clements Ltd.328 F.3d 1122, 1134 (9th Cir. 2003). It cannot establish personal jurisdiction o
MobileStar, and that is sufficient reason alone for disngssirs suit.

Nor, finally, should this Court postpone the inevitable by authorizing jurisdictional
discovery. Indeed, Google does not exequestsuch discovery as tdobileStar and any discover
would be futile. MobileStar has no legal contacts with California, and no amount of discane
resuscitat&soogle’smisreading of controlling law

B. Google HasFailed To Establish Specific Jurisdiction Over Rockstar

As previously established (Mot. 10-12), there is no specific jurisdiction over Rocksta
Google’s contrary theories are strictly at odds with controlbmg Googlereadilyadmits that
“Rockstar’s licensing business” is its only hook for specific jurisdictiorp.Qp.Yet the Federal
Circuit has unequivocally helthat efforts to “commercializ[e]” patent rights aret grounds for
jurisdiction.Avocent 552 F.3dat 1335. Parties have every right to “give proper notice of [their]
patent rights Red Wing Shoe Co. v. Hockerson-Halberstadt, I8 F.3d 1355, 1361 (Fed. Cir.
1998).“The patent system has national application. If infringement letters dremisdiction, the
patentee could be haled into court anywhere the letters were Siggnt’Drive, Inc. v. Strong Indu
Inc., 326 F.3d 1194, 1206 (Fed. Cir. 200Bhis is why ordinary activities of “offer[ing]...a
license,” sending “ceasanddesist letter[s],” and “initiat[ing] settling negotiations” qmer se
insufficient to subject a patezd to thenfringer's home forumRed Wing Shqod 48 F.3d at 1360-
61.

Yet Google barely pays lip servitethesebinding principles. In fact, its main response ig

target—evenmorecommercialization efforts. It accuses Rockstar of “cast[ing] a broadmet” t

enforce its patent rights, “negotiat[ing]” with infringers, and sendiati€rs” to protect its interests

including to “companies in California.” Opp. 12-13, 15, 17. Google never disputéRdwkistar's
licensing contacts with other companieslargted to notifying them of Rockstar’s patents and
negotiating norexclusive patent licensédDean Decl. fL7.These are all classic

“commercialization actiViites]” (Avocent 552 F.3d at 1335and the Federal Circuit has declareqg
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them offlimits “for establishing specific personal jurisdictio®titogenomics, Inc. v. Oxford Gen
Tech., Ltd.566 F.3d 1012, 1020 (Fed. Cir. 2009).

Google reluctanthadmits that it must identify “other activiti€sabove andeyond
Defendantsordinay licensingefforts. Opp. 15. Bujustany*“other activities” will not do. “For the
exercise of personal jurisdiction to comport with fair play and substantialgugtgre must be
‘other activities’ directed at the forueandrelated to the cause of actitwesides the letters
threatening an infringement suiilent Drive 326 F.3d at 1202 (emphasis added). None of the
“activities” identified by Google satisfy these conditions

First, Googlealleges that Rockstar targets thechnology industry” inCalifornia,as if that
weresome“activity” separatdrom “commercializatiori But thatonly meanghat multiple
companies in California are subjectRockstar’slicensing efforts. Google does not dispute that
“Rockstar’s contactswith those companies fa limited to notifying them of Rockstar’s patents 3
negotiating norexclusive patent licenses.” Dean Decl. {46k alsdviot. 11 (*“Rockstar’s
enforcement activities pertain only to permissible licensing activitesr(otifying others of
Rockstar’s patent rights) and nothing more&3.a matter of law, thodamited activities cannot
support specific jurisdictiorBeeAvocent 552 F.3d at 133&mugmug, Inc. v. Virtual Photo Store
LLC, No. 09¢v-2255, 2009 U.S. Dist. LEXIS 11240ét*11 (N.D. Cal. Nov. 16, 2009) (Wilken,
J). Moreover,Google’s allegations are wrongly limited to Rockstar’s general media stateme
regarding licensing its portfolias a wholenot any specific patents involved in these suits. Opp
16. “Only enforcement or defense efforedated to the patentather than the patentee’s own
commercialization efforts, are to be considered for specific personaiftios.” Radio Sys.638

F.3d at 790emphasis added)

! Google also faults Rockstar for failing to delineate what portion of its licgmsimme “arises from California®pp.
13. This is again incompatible with circuit law: thesitate contacts of Defendanlisenseesre not “‘constiutionally
cognizable’ for purposes of jurisdiction,” and thus “any financial benaditsuing to [Defendants] from [their]
licensees’ relations with [California] are irrelevariRéd Wing Shodl48 F.3d at 1362.

2 Contrary to Google’s contention (Opp.)1%he plaintiff must satisfy the court that the assertion of personal

jurisdiction under the circumstances is reasonable and Radio Sys. Corp:. Accession, Inc638 F.3d 785, 789 (Fed.

Cir. 2011), and must identify “other activities” beyond oadtincommercialization efforts to establish personal
jurisdiction.See, e.g Autogenomicss66 F.3d at 1020.
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Second, Googles incorrect thaRockstar’s pending litigatiom Texasconstitutesother

activities” sufficient toasserspecific jurisdictionn California. Opp. 17. This assertion disregard

\"Z

controllinglaw and common sense. Thederal Circuit has made clear that judicial enforcement of

the patentsn-suit inanother forundoes notonstitute‘other activities.”Avocent552 F.3dat 1339;
see also Juniper Networks, Inc. v. SSL Servs., NoC08¢ev-5758, 2009 U.S. Dist. LEXIS 11239
at*11-12 (N.D. Cal. Nov. 16, 2009ff'd, 2010 U.S. App. LEXIS 25498 (Fed. Cir. Dec. 13, 201
(suing a California entity in Texas is insufficient to confer specific jurigdiah California).
Google’s reliance o@ampbell Pet Co. v. Mia)&42 F.3d 879 (Fed. Cir. 2008), is misplaced. O
17 (citingCampbelifor the notion that attempts to interfere witustomer relationshipsjualify as
“other activities”). InCampbel] a patentedirectly attackedhe plaintiff's business by venturing
outsidethe judicial system and enlisting a thjpdrty toremovethe infringer’s products fromran-
stateconvention. 542 F.3d at 88&ee also Autogenomics66 F.3d at 1020ikewisedistinguishing
Cambel). Thatis contrary to the situation here, agsdRstar’'sTexaditigation, by definition, does
not constituteextrajudicial efforts to enforce the patents@alifornia. A lawsuit is the
guintessentigudicial effort to enforce a paterdefendants are entitled émforce the rightsin
another &te without being subject tgpecific jurisdictionin everyState based on those same
patents Any legitimate fallout foiGoogle’s “customer relationships’ irrelevant

Third, Googles incorrectthat Rockstar’s use @f parttime consultant, Mark Wilson,
gualifies as “other activities.” Googleever allegeghat Wilson’s responsibilitiesoncern the
patentsin-suit, and never disputéisat Wilson’s responsibilitie®r Rockstar are unrelated toose
patents Dean Decl. § 34. Agailiooglesimply ignoreghe lack of any nexus between Google’s §
and Wilson’s conduct. The Federal Circuit, however, has “consistently required™ttber
activities” to “relate to the enforcement or the defense of the vabdlitye relevant patents
Avocent 552 F.3d at 133&mphasis addedBoogle alsancorrectlyinvokesRadio Sysasbroadly
supporting the propositiaimat a patentee’setention ofin-stateagentssubjects the patentee to
specific jurisdiction. Opp. 16n Radio Sys.the courfoundit relevant thatin out-ofstate patentee
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hired an instate attorney to enforce the patentsuitin that sameforum 638 F.3d at 79Here,
however, Wilson has no responsibilities conceringgpatentsn-suit,and Rockstahas no instate
agents enfaring these patents in CaliforniBhe material facts undergirdifiRadio Sysare absent.

Finally, Googleas mistakerthat Rockstar’srelationship” with Applegives rise tespecific
jurisdiction. Opp. 16see als® 1.D.2,infra. Again, Google fails to allege how these supposed
“continuing obligations’concerntherelevantpatentsn-suit. General allegations about generic
“obligations’ are insufficient.Silent Drive 326 F.3d at 1202. Additionally, Googleknowledges
thatApple is a ‘hon-exclusive” license, but wrongly insists that “does not matter.” Opp.1@0.
analyzing jurisdiction, however, the Federal Circuit (includingasessoogle misconstrues) has
“emphasized thexclusivenature of [a]icense” for a reasofiRed Wing Shqoel48 F.3d at 1362
(emphasis addedExclusive arrangements often require patesi@@ssumenforcement efforts
the subject forum, a critical factor missing from rexclusive licensesSee, e.gAvocent 552 F.3d
at 1334, 1336 (describing “entering into an exclusive license agreement or other unglertaéim
imposes enforcement obligations with a party residing or regularly doing bsismtne forum”);
Akro Corp. v. Lukerd5 F.3d 1541, 1548-49 (Fed. Cir. 1995). Thudogsmatter that Apple’s
license is nomxclusive;Google has not explained how Rockstar is subjeahysuch
“enforcement” obligatioain California.

Jurisdictional discovery cannotireGoogle’sdeficiencies. Googlsimply invites a conflict
with settled law. Its theories suffer from legald factual defects; no amount of discovery will cu
the former, and the factual record (including the scope and nature of Rochstantges) is
uncontroverted. Google canrmtade dismissabith pointless, burdensome discovery from a par

not properly before the Court.

C. Google’s Attempt To Subject Rockstar To General Jurisdiction Is Frivolos
Under Daimler’s Controlling Standard

Contrary toGoogle’scontention, it cannot wish away the Supreme Court’s definitive rul
in Daimler AG v. Baumaril34 S. Ct. 746 (2024by casting it as Rockstar’s “preferred standard

Opp. 13.That case eviscerates the entirety of Google’s argument, which can be sasibgeld.
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Google begins byrdming the standard in exactly the terms aimler rejected “[g]eneral
jurisdiction arises when a defendant maintains ‘continuous and systematictsawta the forum
state.” Opp. 5 (internal quotation marks omitted). According to the Supreme Court, haweve
proper inquiry is “not whether a foreign corporation’s in-forum contacts carnd&dae in some
sense ‘continuous and systematic,’ it is whether that corporation’s ‘affigatith the State are sg
‘continuous and systematic’ as to render @gsentially at home in the forum St&t®aimler, 134
S. Ct. at 761 (emphasis added). It is no longer sufficient (if it ever were) to groumedlgene
jurisdiction in allegations that a defendant “directs its licensffgts into California” and “receive
California revenudérom those efforts.” Opp. 14. Such allegations are “unacceptably grasping.”
Daimler, 134 S. Ct. at 761. General jurisdiction permits a defendant to be saeg @use of
action, accruing anywherap matter how unrelated to the foruich. at 754 n.5. Thatnlimited
power is properly restricted to situations where the defendant is “comparalulerteatic
enterprise in that Stateld. at 758 n.11. Google’s allegations would subject virtusligry
nationwide business to general jurisdictinrevery State. That is strictly inconsistent witaimler's
commandId. at 761-62.

Googlesuggests that if Rockstar is “essentially at home” in Texas, it must also be
“essentially at home” in California, wheitgpurportedly does “all the same things.” Opp. 13-14.
Leaving aside the littleversights—such as Google’s downplaying of Rockstar's permanent of
Texas, its permanent employees in Texas, its Texas stofsll things that araotthe “same” in
California—Google also overlooks one undeniafalet Rockstar’s principal place of businessnis
Texas not California. AfteiDaimler, only “exceptional” cases will permit general jurisdiction in
forum “other than [a corporation’s] formal place of incorporation or principakpdd business,” a

standard thatxcludessubjecting Rockstar to general jurisdiction hédeat 761 n.19.

3 Rather than grapple withaimler, Google favors a single unreported decision from the Eastern DistNevofYork,
which of courseore-datedDaimler. Opp. 14 (citingletBlue Airways Corp. v. Helferich Patent Licensing, | NG. 12
5847, 2013 U.S. Dist. LEXIS 28439 (E.D.N.Y. Feb. 28, 2013)). Rockstar haemptérm business relationship” in
California (Opp. 14), but even the facts at issuéeinBluewould hardly qualify for general jurisdiction under today’s
standard.
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Google, again, requests jurisdictional discovery, and, again, Google’s reqiefstient. No

amount of discoverwill alter Rockstar’s “home>its place of incorporation or principal place of

business are known quantities that will not chabgemler resolves this issue, and it does so today.

D. Google Cannotimpute Third -Party ContactsTo Rockstar

1. Rockstar Did Not Assume All Of Nortel’s Minimum Contacts By Obtaining
Nortel PatentsAfter A Bankruptcy Auction Or Hiring Ex -Nortel Employees

According toGoogle becausé&ockstar purportedly holds itself out as standiniyantel’s
shoes, all of Nortel's jurisdictional conta@are automaticallymputed to Rockstar. Opp. 7-Bhis is
perplexing. Rockstar is not Nortel and it never assumed Noidielntity or its contacts. It simply
obtained Nortel's patent portfolio during Nortel’s chapter 11 bankrubidyere is no rule of law o
logic suggesting thatny party who acquires any patent suddenly assexey jurisdictional
contactof the patent’s prior ownerD(e process, after all, asks whetherghey, not thepatent has
contacts with the forum. Google’s contrary view would transform patent law in amcipged way:
the fact that a patent was asserted somewhéhe past does not mean thatudsequenbwner
availed itself of any rights that forun. See, e.gPurdue Research Found. v. Sanofi-Synthelabaq,
S.A, 338 F.3d 773, 784-85 (7th Cir. 2003).)

In addition, the general rule is that the “corporate form is not to be lightlysidet’&8D
Sys, 160 F.3cat 1380-81. Here, Googleffectively assertévithout argument or proofhat
Rockstar idNortel's alter ego for jurisdictional purposes. Googlerts withstatementgplucked
mostly from random interviewshat Rockstar ibuilt uponNortel’s licensingoperation (gartof
Nortelthat was based in Texas) dedps to the conclusion that Rotkessentiallyis Nortel, a
substantial entityith multiple operations worldwidaside fromlicensing.

The law is clear that a successor generally does not step into the predecksssikaszir's
Floor Home and Design, Inc. v. M-MLS.CQOB884 F.3d 1143, 1150-51 (9th Cir. 2004) (“The

general rule of successor liability is that a corporation that purchisgshe assets of another

* Rockstar Bidco, LP purchased the patents, which were later distrilbutéidrosoft, Apple, Blackberry, and Rockstaf.
While Rockstar Bidco is a separate entity from Rockhat,has no effect on the jurisdictional analysis.
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corporation is not liable for the former corporat®habilities unless, among other theories, the
purchasing corporation is a mere continuation of the selling corporation.”) (simpldaed)Google
fails to identifyany law supporting its contrary theory. Here, Rockstar purchasea snhall
portion of Nortel's assets; in no sense is Rockstaege continuatin ofthe corporate entityrhere
is no basis for Google’s novel view that Rockstar is suddenly bound by all of “Nque$dictional

contacts.”

2. Apple’s StatusAs A Rockstar ShareholderDoes Notimpute Apple’s Contacts
To Rockstar

Google contends that Rockstar is subject to Appleisdictionalcontacts, because Apple
aRockstarshareholder and partial owner. Opp. 9-Gbogle is mistaken.

Corporations are not automatically subject to suit wherever any shareisaddéject to
jurisdiction.Seeg.qg, Silver Valley Partners, LLC v. De Mot#00 F. Supp. 2d 1262, 1269 (W.D,
Wash. 2005)cf. Rest. (2d) Conflict of Laws § 40, cmt. In support of the contrary proposition,
Google cites—nothing. Opp. 9-10f Google wished to set aside the corporatenferaalter ego or
agencytheories, it had every opportunity to prove its c&seDoe v. Unocal Corp.248 F.3d 915,
926 (9th Cir. 2001). But Google made no such attempt for a reason. thadsterego test, the
“plaintiff must make out a prima faci@se that there is such unity of interest and ownership tha
separate personalities [of the two entities] no longer exastdt 926. Herehowever, it is clear that
Apple and Rockstar aretthe same entitya factGoogle might have discovered frdRockstar’s
othershareholders.

And Rockstaiis clearly not Apple’s agent. “At an irreducible minimum, the general agef
test requires that the agent perform some service or engage in some fakaativity in the forum
state on behalf of its principal such that its ‘presence substitutes for edehe principal.”ld. at
930.Rockstar performs services and engages in actwityehalf of Rockstairhe fact that these
benefits may inure to its shareholders is hardly surprising or extragrdingrcommon for

shareholders or investoig conmunicate with a corporate boaad provide direction or influence.
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See, e.gid. at 926 (describing “appropriate parental involvement”). If those ordinary actienes
sufficient to pierce the corporate veil, there would be few corporations left.

In support of its argument, Googiéso cites ambiguous statements made by an oukside
party (the CEO of an unrelated company) stating that Rockstar is “Apple, Sony, Miteowb “the
biggest tech giants in the industry.” Opp. 10. Google, however, offestatementBy Rockstar
indicatingthat Rockstar “holds itself out as Apple’s representativethird party’s statement is ng
sufficient to set aside Rockstar’s corporate structure or presume an aglationship And that

sane statement does noiagicallytransform Rockstar into a California entifjhereis no

principled basis for assuming that Rockstar is subject to suit wherever isgludreholders happ
to reside.
3. Google’s RequesFor Jurisdictional Discovery Is A Request For AFishing

Expedition That Will Not Improve Google’s Thin Jurisdictional Allegations

This Courtis familiar with weakallegations regarding analogoai$erego theories, anil
haspreviously rejected jurisdictional discovargcauseuch theoriswould fail. Smugmug, Inc. v.
Virtual Photo Store LLCNo. 09€v-2255, 2009 U.S. Dist. LEXIS 71305 (N.D. Cal. Aug. 13, 20(
(Wilken, J.) (denying jurisdictional discovery). Googl#&®orieswill fail now or later andthere is

no reason to entertain futile jurisdictional discovery.

I. The Court Should DeclineTo Exercise Discretionary JurisdictionOver Google’s
Declaratory Judgment Action

A. Google’s Actionls Not In The Interest Of Justice And Would Frustrate Judicial
Efficiency

Because Google cannot prove that this Court has personal jurisdictiov@viézStar there
is particularly no reason to permit this duplicative lawsuit to proceed. MobilisSter owner ofive
of the seven patents-suit (and the exclusive licensee of the remaining twi)bileStar is an
indispensable party, aridis at least suboptimal (germissiblg to engage in litigation without.it

That holds especially true given tbpen and available venueTexasfor adjudicating thee
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identicalclaims.SeeMot. 18-21.(In fact, the Texas court assuredl adjudicate these claims
whether this suitetreads the same grouadnot.)

It is notin the interest of justice toifurcate Google’s action into two suitssre here againg
Rockstar (if persnal jurisdiction is somehowgatisfied, and the other in Texas against MobileStg
when a single suit in Texaspmbined withsix existingsuits in Texas, can fully safeguard Googld
interest. It is also not in the interest of justice to continue libgatiithout MobileStar, especially i
the face of such an obvious alternative (read: the Texas litigation).

Google had every opportunity to intervenéelexas or file its declaratofjudgmentsuit
there Either option would have been consistent with the purpose of the Declaratory Judgmer
See Proofpoint, Inc. v. InNova Patent Licensing, L2@ 1 U.S. Dist. LEXIS 120343t *22-23
(N.D. Cal. Oct. 17, 2011) (encouraging the declarajiotigiment plaintiff to move to intervene in
the Texas Action or bmg a separate action for declaratory relief in Texas and seek to relate th
the Texas Action). Instead, Googlpted for forumshopping. Itbrought aseconefiled duplicative
action inthis Court without any explanation for not pursuing relief in Te€asalyst Assets LLC v
Life Techs. Corp.2012 U.S. Dist. LEXIS 84344t *7-8 (N.D. Cal. June 17, 2012) (noting that a
court should decline tentertaindeclaratoryjudgmentsuitswhere litigans file the action as a mea
of forum-shopping). MoreovelGoogle isalready a defendant in Texas, and can add its declara
judgment claims to any answer or counterclaims. Google’s suit, filed neariponths after the
Texas litigation was initiatednay satisfy Google’s own preferences, but it invites atceptably
inefficient use of judicial resourceSee, e.gMicron Tech., Inc. v. MOSAID Techs., In818 F.3d
897, 904-05 (Fed. Cir. 2008).

B. Google’s ActionUndermines ThePurposes Of The Declaratory Judgment Act

For similar reasons, Googkeincorrectthat its suit satisfieghe purposes of the Declarator
Judgment Act. The entire point of offering declaratory relief is to avoid thernesaiwhere “the
patent owner refused to grasp the nettle and &lecs. for Imaging, Inc. v. Coyld94 F.3d 1341,

1346 (Fed. Cir. 2005 he Act provides a vehicle for seeking certaiftiyo other vehicle exists.
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Here, however, hettervehicle existsRockstar and Mobifetarsuedon thesame patentat
issue heraearly two months before Google filed suit. Googlarmt explain the efficiencies in
pursuing this separate action or why the Texas action is inadequate faskstgliboogle’s rights.
Indeed, if Google is so convinced thatsal Texas actions are destined to be transferred to this
Court, there is no reason Google could not have intervened in those actions and filed aomotic
transfer venueg(ln the same light, Google could have includddix patents in any suit in Texas.)

Nor is it any answer to blame Defendanithe “natural” plaintiffs—for forum-shopping. In
ordinary circumstances, the plaintiffeatitledto choose the venue, and that choice is typically
respected. That is not impermissible “forum shopping,” but simplscesteg the prerogative of the
injured party seeking judicial redre®efendants, who are based in Texas, brosghenactions in

Texas that are indisputably proper in TeXx@&ne has since settled:he natural response of a

litigant wishing to establish its rights is participatein that litigation—just asGoogle is now doing.

This repetitive filing complicates matters unnecessarily and offersngatihigain.

C. Googlels Incorrect That Rockstar’s Claims Concern Only Android

Throughout its opposition, @dgle argues that the asserted patentisigaction and the
Texaslitigation concerrsolely the Android operating systebg., Opp. 17.This is misleading and
mistaken. Rockstar aridobileStarare accusing variousobile deviceghat while includingthe
Android operating system, also include hardware and software comptrartgringeRockstar
andMobileStarpatents, not the Android operating system al@seExs. AH, Defendants’ Mot. to
Dismiss.For example, at least one patddtg. Patent No. 5,838,55a3serted against thesmwbile
devicesn the Texas actionsas nothing to do with tireoperating systempbut is directed solely to
type of component contained in those devices.

For this reason, Google is mistaken in invokiing customesuitexception to the firsto-file
rule. Thatexception applies only “where the first suit is filed against a customersngimply a
reseller of the accused goods, while the second suit is a declaratory aatight try the

manufacturer of the accused goodardofpoint 2011 U.S. Dist. LEXIS 120343, at *17 (quoting
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Kahn v. Gen. Motors Corp889 F.2d 1078, 1081 (Fed. Cir. 1989)Here, the Texas defendants
not resellers of devices or Andraperating systemasbtained from Google, but rather design,
manufacture, and sell the devithemselvegwhich use the Android operating syste®geExs. A
H, DefendantsMot. to Dismiss.This is hardly the situation of a patentee taking advantage of g
customer who unknowingly purchased an infringing product from a manufacturer.

In any event, Google cannot have it both ways. If Google wishes to paint thelifigasion
as a direct assduwn Google itself, then Google cannot plausibly hold out this suit as thefitedst-

case. It is undoubtedly the secdiidd case under any logical view of the substance of each su

D. Defendants Have Not Yet Filed Any Motion To Transfer Venue

Contrary to Google’s contentioBefendantdhave not yefiled a motion to transferenue
under 28 U.S.C. § 1404(a). Opp. 22-23. While Defend#iatsissed certain factors that also app
to transfer motions, Defendants did so in the context of the Court’s decision to efaraisg its
discretionary power to entertain this declaratory action. Mot. 22 & the firstto-file rule
mandateghat Google’s action should be dismissed, or in the alternative, transferred tatera Eg
District of Texas; “[i] f the Gurt applies the firsto-file rule it should dismiss or transfer Google
Action to the Eastern District of Texasthe Court can transfer the Google Action to the Easter
District of Texas pursuant to this motiander the firstto-file rule”) (emphassadded) Google may
be anxious to resolve a transfer motion because it assuredly realizedhbairedictable next stef
should this case survive a motion to dismiss. (Defendants, of course, reserve toditgbtth a
motion, if necessary, at an appropriate time.) That is yet another reasofirte tieexercise
jurisdiction: there is little basis for inviting endless procedural disputes overpaoper lawsuit
when the merits can be swiftly resolved in an open and available suit in the “nplaiatiffs’ first-

filed choice of venue.

® Under such circumstances, the fifitd rule may give way to the “manufacturer’s presumed greater intarest
defending its actions against charges of patent infringeméid.”
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Respectfully submitted,

Dated thisl3th day of February, 2014.
By:
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/s Courtland Reichman

Courtland L. Reichman (SBN 268873)
McKooL SMITH HENNIGAN, P.C.

255 Shoreline Drive Suite 510
Redwood Shores, CA 94065

(650) 394-1400

(650) 394-142Zfacsimile)

Mike McKool (Pro Hac Vice Application
Forthcoming)

Douglas A. CawleyAdmitted Pro Hac
Vice)

Ted Stevenson IlIAdmitted Pro Hac Vice)
David SochiaAdmitted Pro Hac Vice)
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