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_ 1 In the Maiter of the

5 § SUBPOENA DUCES TECUM

IN A CIVIL ACTION

6 | ISSUED BY SMARTPHONE TECHS., LLC
TO FACEBOOK, INC.
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b I the Matter of the

8 } SUBPOENA DUCES TECUM )
IN A CIVIL ACTION .

9 | ISSUED BY HUAWEI DEVICES USA [NC
TO FACEBOOK, INC.

10 )

1t

i2 | IPROGPOSED| ST IPULATED PROTECTIVE ORDER

13 i?zicebﬁt)k, Inc, (hereinaﬂer,-‘“’Facebook“), Smartphone Technologies, LLC, (hcrei;naﬁer',._

14 1 “Smartphong™), Huawei Devices USA, Inc. and Futurewei, Ine. (hereinafter collectively,
15 “Huawel™), and ZTE Corporation, ZTE (USA), Inc., and ZTE Sclutions? Inc. (hereinafter
16 | colicctively, “ZTLE"Y respectfully submiit this Stzpuiaud Pmtmnvc Order (“‘nuemaﬁer
17 | “Protective Order”). Smartphone and Huawei arc pmws in the case Smartphone Techs., LLC v.
18 | Huawei Devices USA inc. et af., Civil Action No, 6:12-cv-00245, currently pending in the United
19 | States District Court for the Eastern District of Texas, Tyler Division. SmartPhone and ZTE are
| 2(5 . parties in the case Smariphone Téchs., LLC v. ZTE C?rp. et ul., Civil Action No. 6:12-cv-350,
21 currently pending in the .Uénjitéd States District Court‘-ﬁ:i‘or the Eastern Distriet of Texas, Tyler
22 Division. Facebook is not a party in either of the actions. On July 22, 2013, Smartphone served
23 | on Facebook a Notice of Subpoena Duces Tecum {hereinafter, “Smartphone’s Subpoena’). On
24‘ September 26, 2013, Huawei wsé):::'fewd on Facchook a Notice of Subpoena Duces Tecum and Ad
25 | Tesctificandum (hereinafier, “Huawei's Subpoena™). SmartPhone’s Sub;:mend and Huawei's
26 || Subpoena request production of certain documents by Facebook. On t\ugust 6, 2013, Faceboak

27 | served Smartphone with Faccbg{a}; s Objections and Responsﬁs-ta Smartphone’s Subpoena. On
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October 3, 2013, Facebook served Huawei with Faccbook's Objections and Responses. 1o

1 Huawei’s Subpoena, Facebook, SmartPhone, Huawei, and ZTE agree that the terms. of this

Protective Order shall govern the‘production of any documents omth__er' information _p;.oduced by
Facebook. The September 6, 2012 Agreed Protective Order .chtereﬁ :.'“iﬁ.Srﬂartp#r(mé“.?-”e'chs., LLC
v, Huawei Devices USA Ine. et al., Civil Actioni'No. 6:12-cv-00245, and the October 16, 2012
Agreed Protective Order entered in Smartphone Techs., LLC v. ZTE Corp. ¢t al., Civil Agtion No.“

6:12-cv-350, do not govern the production of any documents-or othet information ?rédﬁa&d' by

Facebook. Nothing in this Protcuwc Order shall be. mterpreted as implying that relevant.

doguments or information are in tht: possession, custody or control f)i“ Faccbook ﬁr that Facebook

is under any ‘obligation to produce any documents or other information,

I PURPOSES AND LIMITATIONS

nroduction of any confidential, proprietary, or private

infornation for which special protection from public disclosure and from use for any purpose.

other than prosecuting the Undetﬁyiﬁg Actions is warranteii'. Accardiff{gly, Facebook, 'Smanphone,

Huawei, and ZTE hcrpby stipulate to and. puumn th;} murt 1o enter the following Protective

Order. Smartphione, Huawex, dnd 2.' TE irurih(.r acknowlgdgc, as set-forth in Seg;uon 13.4; 1hai this

' Protective Order does not entitle ihcm to file confidential inform ation’ under sezﬂ

Z. DEFIN ITK}NS
2.1  Challenging me a Rcccwmg_, Party that’ chaiicn&,es. the dcsxgnauon of

information or items under this E’rotecuvc Cirder.

2.2 “CONFIDENTIAL" Informatiofi or ftems: intormation {regardless -of how: it ig]

generated, stored or maintained) or tangible things that qualify for protéction undér Federal Rule |

- of Civil Procedure 26(c).

2.3 Counsel (without gualifier): O’u_'_t_sicle Counsel of Record and Housé_ﬁCounseI {as-

well as their support Staff).

24  Court {capitallixeﬁ}-é the United States District Court for the Northern District of’

California.

2.5 Disclosure or Discovery Material: all items or information, régardless of the

:b| STIPULATED

2
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medium or manner in which it is generated, stored, or maintained (inchiding, among other things,

1 testimony, transcripts, and tangible things), that are produced or generated in response to

discovery in this matter.

2.6 Expert: aperson with specialized knowledge or experience in a matter pertinent to
the Underlying Actions who (1) has been retained by, a Receiving Party or its c_fd_ﬁﬁsal {o serve as |
an expert wimess or as a consultant in the Uné’fér’lyi’ng Actions, (2) is not a past or cirrent

employee of Facebook, Smartphone, Huawei, or ZTE, and (3) at the timf},_of refention; is not &

current employee or anticipated to become an employee of Facebook, Smariphone, Huawei, or

ZTE, orof their competitors.

2.7 “HIGHLY_ _CONFIDENTIAL - ATTORNEYS' EYES ONLY™ Information or

liems: oxtremely sensitive “Confidential Information or ltems,” disclosure of which to ancther

Party or Non-Party would create a substantial rigk of serious harm that could not be avoided by

less restrictive means.

28 UHIGHLY CONFIDENTIAL - SOURCE CODE" Information _or _Ttems:

extremely sensitive “Confidential [nformation or ltems” representing computer code and
associated comments and revision histories, formulas, engineering specifications, OF schematics
that define or otherwise deseribe in detail the algorithms or structure of soflware or hardware

designs, disclosure of which to a Party or Non-Party would create 2 substantial nsk 'of*serious

“harm that could not be avoided by less restrictive means,

2.9  House Counsel: attomeys who are em;iiﬁyecs of a Party to the Underlying Actions

- (or its wholly-owned subsidiaries). House Counsel does not include Outside Counsel of Record

or any other outside coumsel,
2.1 Non-Party: Other than Facebook, any natural person, ‘parinership, corporation,
association, or other legal entity not named as a Party to the Underlying Actions.

211 Quuside Counsel of Record:  attorneys whies are not émployees of a Party to the

Underlying Actions but are retained to represent or advise a Party to the Underlying Actions and
have appeared in the Underlying Actions on behalf of ﬂ1aﬁ..}§§ai'ly '
2.12 "Party: any party to the Underlying Actions, including all of its officers, directors,

3. SE8} STIPULATED
) PROTECTIVE (JRDER
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employees, consultants, retained experts; and Qutside Counsel of Record (and their support
staffs), | |

213 Prﬁfcssmml Vendors: persons or entilics thai provide litigation support sewnccs

{e.g., photocopying, videotaping, transiating, prepnnng ‘exhibits or dumcnstraimns and
orpanizing, storing, or tetrieving data in any formor medium) and * their employees and
subcontractors. ' | |

214 P_rétected Material: ‘any Discovery Material that is -iicsign‘alcd as

SCONFIDENTIAL,” or as “HIGHLY CON FIDENTIAL = ATTORNEYS’ EYES_ ONLY™ or as
“HIGHLY CONFIDENTIAL - SOURCE CODE."

2.15  Receiving Party: a Party that recerves Qiscuvcr) Material from Fawbook

2.16 The Underlying Act:ons “the cases S‘marfphwze Techs., LLC v, Huawez Dewccs

1S4 Tng. ef al., Civil Action No. 6:12:cv-00243, and émar{phane I’echs L}LC' v, LTE Corp at
al., Civil Action No. 6:12-cv-350, filed in the United Statcs District Court for the Easte_m__Dtsmct
of Texas, Tyler Division. " .
3. SCOPE

The pirott;etions conferred by this ?rotactive Order gover not only Protécted. Material (as
defined abowve), but also (1) any mfo:mat;on copied or cxtmctcd from . Protected Matena] (’«“) all
copies, excerpts, summaries, or compilations ::)f Protected Matmal and (3) any testzmcmy,

conversations, or presentations by Receiving Pamu_s or t_hc-:r Counsel that might reveal. Protegted |

Material. However, the protections conférred by this Protective Orderido not cover the following |

informmation: (a).any information that is in the public’ domain at the thime of disclosure 1o e
R.eu,wmb Party or becomes part of the public domain after its disclosure to 4 Receiving Party as
a result of publication not involving a violation of this E’retcctwe Grder, mdudmg becoming part.
of the public record through trial or otherwise; and {b) any information known to the_.gecemng '
Party prior to the disclosure or obtained by the Receiving Party after the disclosure frorﬁ a source.
whio obtained the information lawfully and under no obligation of confidentiality to. Facebook. |
However, if the accuracy of information is confirmed only through thﬁ;;_rcviiew-'of Protected .
Material, then the underlying information shall not be considered to be in the publici'domain For

4 mm&wl STI!’UL:\TED
’ I’Ro'mcrwr: ORDER
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cxample, unsubstantiated media speculations or rumors that are later confirmed to be accurate |-

only through access to Protected Material does not-waive the c{;éﬁl“_ldenﬁality_-qf such Protected

Material. Such confirmatory information is explicitly included in the definition of Protected

Material set forth above.

4. DURATION

Even after final disposition of the Underlying Actions, the confidentiality obligations |

imposed by this Protective Order shall remain in effect until Facebook agrees otlierwise in writing

or.4 court order othérwise.directs. Final disposition shall be deemed to be the later of (1))

dismissal of all claims and defenses in the ?U-ndarl'ying’;ziﬁ{cti(}ﬁs, with or without pre}udice; and (2)

final judgment after the cc::mplehon and exhaustion-of all 4ppﬁalq mhcanngh remands, trials, or |

reviews of the Undeilying Actions, mcludmg the time. iumts tor filing any- motions or. apphcahons

5. DESIGNATING PROTECTED MATERIAL

5.1 Manner and_Timing of Designations. Except as otherwise provided 1wy this |

Pmtﬁ;cﬁve Order (see, e:g., second paragraph of Section §.1(a)), or as otherwise stipulated or

a:)rderf:d Discovery Material that qualifics for protection under this Protective Order must be

:,ledriv S0 dcsagnaied before the material is pruduced
Dest gnauon in conformity with thisiProtective Order requires:

(a) for mformatmn in dacumemaw form (e, papu' or electromt documents),

that Facebook affix the legend “CONFIDENTIAL" or “HIGHLY CONFIDENT[AL -—»-_
.AT’I"ORNI:YS.’ EYES ONLY" -or “HIGHLY CONHDE\FT!AL_W SOURCE CODE" or

substantially similar;_iangauga}té each page that contains pro';ecmﬁ ma_tenal.

Should Facebook make non-seurce code original documents or materials available for
inspection, it need not designate them for proteetion until aﬂer the in‘spcciing_?aﬂy has inai'ﬂa_ted
which material it would like copied and produced. During the mspecnon and before the

designation, all of the material made available for mspecuon shall be ideemed “HYGHLY

CONFI&FNTIAL ~ ATTORNEYS’ EYES ONLY." Aﬁcr the inspecting Party has 1den’uﬁed the

documems it wants copied and produc&d Faccbook must determine which documents,. {n' ‘portions

5 ' [*ROPESEBESTIPULATED
. PROTECTIVE ORDER
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- theredf, qualify for protection under this Protective Order. Then, before producing the specified

documents, Facebook must affix the approprate legend {"‘CONF[D.ENTIAL” or *HIGHLY

_ CONFIDE’NTIAL ATTORNEYS’ EYES O!\LY“ or “HIGHLY CONFIDENTIAL - SOURCE

CODE” or substantially similar language) to cach page that cnmams Protected Matcnai

() Recewmgﬁarﬂcs shall give Facebook notice if thcy-_masonab!y expecta
deposition, hearing, or other proceeding in-the Underlying Actions to’l’ilxli.clude Protected Material -
so that Facebook can object to such disclosure or ensure that only authorized individuals who
have signed the "Acknow}lcdgmem and. Agreement fo Be Bound” (Exhibit A are present at those |

proceedings: The use of a document as an exhibit at a deposition shall not in any way affect its

- designation as *CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES
ONLY," ar "HIGHLY CONFIDENTIAL - SOURCECODE™ '

ﬂﬂﬂﬂﬂﬂﬂﬂﬂﬂ iha 1Tndor] l.-ﬁf} Actions cont nnm s Prnfected Matenal shali have ant obvious

Transcripts in the Unde
legend on the title page that the transcript contains. Protected Material. The Receiving Pz;r_ty:shal}
inform. the court reporter of Lhcsc requirements. Any transcr:tpt cont‘nnmg Protccted Material
shall be treated as if it had bem dcsu,natﬁ:d "HIGHLY CONF !‘lDLN TIAL ~ Ni"TORNL“{S’ EYES
ONLY" in its entirety unless otherwise agmcd by i“ ace‘book

(¢) for_information produced in some form other than documentary and for any

other tangible items, that Facebook affix in a prominent plice on the exterior of the container or
containers in which the information or item is stored the legend SCONFIDENTIAL™ or
“HIGHLY CONFIDENTIAL - ATTORN EYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL -~

SOURCE CODE” or substantially similar la_:ﬁguagﬁ.

52  Inadvertent Failures to Designate. An inadvertent failure to-designate.-qualified

~information or items does not, standing alone, waive Faccbook’s right to secure protection under-

this Protective Order for such material, provided Facebéok corrects the designation and provides
the Receiving 1’ar€-y- with th{: properly designated qualified information or item ‘within a
reasonable period of time following diseovery of the inadvertent failure to designate..Upon timely
correction of a designation, the Receiving Party must make reasonable e¢fforts to assure that the |

material is freated in acc_cji"dance with the provisions of this Protective Order and retum all

6 . |PRoEOSES] STIPULATED
: . PROTECTIVE ORDER
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improperly designated material Lo Facebook-or destroy such material,

6.  CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Thc Receiving Party may challenge a designation of

confidentiality within 30 days of receiving Protected Material,

6.2  Meet and Confer. I'hc Chailengmg I’arty shall mmau. the- drsputa réSolution

procéss by providing written no!ice-{)‘f each designation it-is chaiieng@n&, and dcag_r-tbmg, the basis
for ench challenge. To aveid smbiguity as to whether a chaiienge has been made, the written
notice must recite that the challenge to contidentiality is being made. in accordance with this
specific paragraph of the Protective Order. Facebook and the Challcnging I’arty shall attempt to
resolve cach challenge in good faith .am:i_ must begin the process by conferring directly (in voice to
voice dialogue; other forms of communication are not sufficient) within 14 days of the date of |-
L son mmng the Challenging Party must anlam the basis forits beiief that the
confidentiality dcsignatian was not proper and must give Fi‘iﬂ_ﬁ_:}bﬂi)k an opportunity 10 review the
designated material, to reconsider lhé'circumstan.ccs,_and, if no change in designation 1s offered,
_'-:ti) explain the basis for the chosen designation. A Challenging Party may proceed to the next.
stage of the challenge process only iF it has engaged ‘fi Uhis mheet and confer process first or
sstablishes that Facebook is unwilling to participate in the meet and confer process ina timely
manner.

6.3 Judicial Intervention. If Faccbook and the. Challenging Party cannot resolve. a

challenge: thhout court mtcr\fennom the Challeng,mg Party shall file and $erve with this Court a
motion challenging confidentiality within 21 diys of the initial nmme of challenge or withiini 14
days of the parucs agreeing that ihc meet and confer process will not resolve their dlspute
whichever is earlier. Each such motion must be accompanied by a compelent declaration
affi mﬁng that the Challenging Party has complied with the meet and confer requirements
unpased in the preceding paragraph. |

The burden of pe,rsuasmn dn any such Lhdilmz,,u proceeding ,shall be pn 1he Challenging
Party. Frivolous challenges and’ thosce made for an 1rnpropcr purpose {¢.g., (0 harass ot ampose
LTNECEssary EXpenses and burﬁans on other -parms) may expose thc Challenging Party to |

7 HroposED] STIPULATED
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sanctions. All parties shall continue to afford the materiat in question the level of protection to
which it is entitled under 'Fabéba'ok’s designation until this Court fulcs on the chatlenge.

7. ACCESS TO AND USL OF FROTECTED MAT EREAL

7.1 Basic Pnnc&gle A Rccewmg Party may use Protected Material that is disclosed
or produced by Facebook: on]y for prosecuting; defending, or attemptmg to settle the Underlying.
Actions, and not for any other litigation or businiess purpose; Such Protectéd Material may be |

disclosed only to the categories ef persons and under the conditions described in this Protectwc

Order. When:the Underlymgp Actions have been terminated, a Reccwmg Party must comply w1th :

the pro‘.&f'fisions of Seetion 14.
Protected Material must be stored. and maintained by a Receiving Party at a jocation and
in a secure manner that ensures that access is limited to the pefsons authorized under this

Drn*npg\ ve Order,

AT

7.2 Disclosure of “CON'FlDEN’I‘IAL” information or ltems. Unless otherwise

ordered by this Court or permitted in writ‘ing by Fa:cebook, a Receiving Party may disclose any:

m’tormahon or 1tem designated “CONI‘[DENTIAL" onlyto

{a) the Receiving Party $ Quts;de Counsel of Rward in-the Underl}nng Actions, as;
well as employees of '_s;aid Outmde,--Ceunse_if_-oi Record to whom it is reasonably necessary tof
disclose the information for the purposes of the Underlying Actions,

(b} upto three (3) representatives (who are officers, directors, employees or House
Counsel) of the Receiving Party to'whom 'ci:i::siclosure'is-.'reamnabiy necessary for the _erpoées of
the Underlying Actions and who have signed the '_‘"Ackpowledgmjzgnt and Agreement "i‘;:}- Be
Bound™ (Exhibif A); | _ _

(c) Experts (as défined in this Protective Order) of the Receiving Party to-whom
d{sciosure is reasonably necessary for the purposes of the Underlying Actions and who have
sig_:ned the “Acknowledgment and Agr'cemcnt_;;b' Be Bou‘r’jﬂ." (Exhibit &),

(;d) the couit in the Underlying Actions and its personmigl;

(e) court teporters in :the Underlying Acﬁbns and their staff, ;jtqfessional jury or
trial consultants, and Professional Vendors o whom disclosure is reasonably. necessary for the

Q 3 STIPULATED
’ _ PROTECTIVEORDER
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Underlying Actions and who have signed the “Acknowledgment and Agreement to Be Bound”

Il (Exhibit A);

() during their depositions, witnesses in the 'Underiying Actions to whom
disclosure is rc'isonably ﬁeccssafy-, with the gxpress written consent of Facebook. I’-ages of
sranbcnbed de(’)SﬁiOn testimony or exhibits to depositions: that reveal Protected Mateml must be
sepamtdy hound by the court reportet in 1}1:: Underlying Actions and may not be é;bclosed to
ANYONE CXCEPt as perrmtted under this Protective Order;

(g) the author or recipient of a document f:oniammg thc information or a custodian |

ar other person who otherwise possessed or knew the information,

7.3 Disélosure_ol “HIGHLY CONFIDENTIAL — AT-TORNFYS‘ EYES O‘\JL »and

“H"EGHLY CONFIDENT LAL e SQURCb COI}E" lntormatxon or_ltems. LInless: otherwise

inwriting by I‘acebook a Recewmg Party may
disclose any information or item dt,slg,nalcd “FI!GHLY CONFIDEN'I IAL ~ ATTORNEYS®
EYES ONLY™ or “HIG HL‘Y CONFIDENTIAL = SOURCE CODE™ “only to!

_ {a) the Receiving Party’s Qutside Counsct of Recorci in the Uncicriymg Actions, as well as
empiﬁyees of said Outside Cosmscl of Record 1o whom it is maacmab y:necessary 1o disclose the
information for the purposes of the Underlying Actions; |

{b) Experts of the Receiving Party (1) to whom disclosure is reasonably necessary for the
purposes of the Underlying Actions, '(25 who have signed the *‘-Ac_kr‘iéiﬂafigméﬁt and Agreémcni
1o Be Bound™ (Exhibit A), and (3) as to whom the procedures set forth in Section 5-’;?;;4_(;1) have
been followed; ' |

{c) the court of the Underlying Actions and its personnel;

(d) court reporters of the Underlying Actions and their staff, professional jury or ‘trial

consultants, and Professional Vendors to whom disclosure is reasonably necessary for the

" Underlying Actions and who have signed the “Ac:knowi_@_ﬁlgment and Agrecment to Be Bound”

(Exhibit A); and
(e} the author or recipient of a document containing the information ‘or 4 custodian or
other petson who otherwise possessed or knew the information.

9 ilra@mwp} STIPULATED
‘ me CTIVE ORDER
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74 Procedures for Approving  of  Obijecling  to Disclosure of “HIGHLY

CONFIDENTIAL - ATTORNEYS' EYES ONLY” or “HIGHLY CONFIDENTIAL - SOURCE

CODE" Information or Items to Experts.

{a) Unless otherwise ordered by f;has Court or agreed to in writing by Facebook, a Party
thar secks to disclosé to an Expert (as defined in this Prmcuwc. Order) any mformatmn or 1tem
Ehat has been designated “HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONL
“HIGHLY CONFIDENTIAL ~ S(}‘{;_'ER_Clz CODE™ pursuant to Section 7.3(b) first must make 2
written  request 1o Facebook that (1) identifies the- .general categories . of “HIGHLY
CONFIDENTIAL ~ ATTORNEYS® EYES ONLY™ or “HIGHLY CONFIDENTIAL ~ SOURCE
'C.Cf}DE" information that the Rcc;@%_}f{ng Party sceks permission to disclose to the Expert, (2) sets |

forth the full name of the Expert and the city and state _9_;’;?'11?3 or her prifary residence, (3)

I attaches a copy g'_" fihe Expert’s current !“CSL'LI’{‘!:!?;-(L‘@) identifies the Expert’s cwrent cmploy;}r_(é), (5)

LAWFEW 8 Snrgs F

~ identifics cach person or entity from whotn the Expert has received compensation or funding for

work in his or her areas of expériise or to whom the expert has’g-_provided pro_fe'ssional Services;
including in tonnection with a litigation, at any timne during the preceding five ycars, (6) i(iﬁs'_ﬁtiﬁcs

(by name and number of the case, filing date, and location of court) any E{iti_gat‘ion in connection

with which the Expert has offered expert testimony, inclufi:iﬁg,_ through 4 declaration, report, or

testimony at a deposition or triul, during the p_ééceding five years, and (7Y idenriﬁcat'ic_}':}sbf any
pateiits or patent applications in Whi(ﬁ_l-lh{: witness is identified as an invc__n_tor 01; applicant, __is
mvolved in prosecuting, or mammmmg, or has any penumary interest. ‘é’iih rcgard to tﬁé
information sought through part (5) of this diselosure;” lf the Expert beligves any of this
information is subject to a confidentiality r‘_gbhgation ©a th:rd‘ party, then the Expert-should‘

provide whatéver information the Expert believes can be disclosed- without violating any

. confidentiality agreements, and the Party seeking to disclose to the Bxpert shall be available to

meet and confer with Facebook regarding any such engagement.

(b) A Party that makes a requs}ét_ and pmviiﬁléé the information specifiedin the preceding
respective paragraphs may disclose the subject Protected Material to the identiﬁed Expert 14 days |
after providing the information required in paragraph (a) uniess, within that 14 day periad, -'thé‘,.

10, |PROEOSED] STIPULATED -
’ . PROTECFIVE ORDER




\

10

11

[

[

Bow

NS vo =l O W

E-] - -

Caseb5:13-mc-80265-LHK Document2 Filed11/21/13 Pagell of 23

Party receives a writter objection from Facebook. Any such objection must set forth in detail the:

grounds on which it is bascd.

(c) A Party that reccives a timely writfen objection fmust meet and confer with Facebook
(through direct voice to voice dialogue) to try to resolve t}m matter by'.agrecmcnt within 7 days of
the writt_en objection. 1f no agreement is reaéﬁed., the-*f%cceiving Party may file a mgtion,séel.dng
relief from this Court. Any such motion must describe thetcircusﬁsmnacs with 5pcci'ﬁcity, and set
forth in detail the reasons for the Receiving Party’s need {0 disclose the Protected Material to the
identified Expert. In addition, any such mofion must be a‘ceom;ﬁa'nieé by a competent dcclarétion
describing the efforts to resolve the matter by agreement (i;e., the extent and the content of the
meet and confer éi‘écussiops). |

In any such proceédingy the-Receiving Party sh%}i”ill.'baar the burden of proof.

o0

Absent written consent from Facebook, any im}i\r‘idual who accesses “HIGHLY

'CONFIIDEN TIAL — ATTORNEYS' EYLS ONLY" or “HIGHLY CONFIDENTIAL — SOURCE

CODE" information shall not be invelved directly or indireetly (e.z., by consulting or advising

thiose directly involved) in the pros::cution of patents or patent _appheaﬁonsrclatmg:to cither the

subject matter of the claimed inventions of the.--‘f:micms asserted in the Underlying Actions: or the

subject matter of SHIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY™ or “HIGHLY

CONFIDENTIAL - SOURCE CODE" information produced by Facebook, including without

limitation the patents asscrted in the Uniderlying Actions and any pltent or -épplicatia&%;j_glaiming":'

priorify to-or otherwise related 1o the-patﬁﬁts asserted in the Underlying Actions, before any
foreign or domestic agency, mciudx% s the United States Patent and Trademark Office {“the Patent
Office™). For purposes of this paragraph “prosceution” mc!udcs dm.ctly or mdlrcctly drafting,
amending, advising, or otherwise alf_ectmg the S_(:Op{: pr maintenance of patent claims.

Prosecution includes, for cxample, representing a patent applicant or owner in ‘original

prosecution, reissue, reuxammauon inter partes review, and other post»«gram proceedings. To

dvoid any doubt, pmsccuuon as used in this paragraph does not mclude representmg a party

challenging another's patﬁnt bciore a domestic: or foreign. agcncy (including, but not hmiied to, a
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reissuc protest, ex parte rcuxammalmn or mter parics rwxan’unanon or rcwcw) This Pmsecutmn
Bar shall begin when “HIGHLY CONFIDENTIAL - ATT ORNEYS' EYES ONLY™
“HIGHLY CONFIDENTIAL - SOURCE ‘CODE” mfbrmanon is first accessed by the affected
individual and shall end two {2) vears after final termination of the Underlying Act:ons

9. SOURCE CODE

{a) To the extent production of source code becomes necessary in this matter,

Facebook may designate source code as *HIGHLY CONFIDENTIAL - SOURCE CODE™ if it

comprises or includes confidential, proprictary.or trade SELTet SOurce gode.

{by Protected Material. dbmbnated as “HIGHLY (‘ONF]DENTIA}L SOURCE
CODE" shall be subject to all of the protections at}brﬁ@_ﬁ--- to “l’lIQHLY _,CON‘FID&;NTI&?,__-"
ATTORNEYS' EYES ONLY" information including the Prosecution Bar st forth in Section 8,
and may be disclosed only to-the individuals to. whom "HIGHLY CONFIDENTIAL -
ATTORNEYS' EYES ONLY" information'may be disclosed, as set forth in Sections 7.3 and 7.4.

{cy  Any qour‘ce-‘cdde produced shall be muade available for inspection on a
stdnd alonc compuiet, in a format atlowing it to be reasonably reviewsed and searched, during:
normal business houts or at other mutuatly a;,reeablﬂ times, at the Palo Alio otfice of Facebook’s
counsel or another location agreeable to Facebook. The computer ‘containing source code will be
made available upon reasoniable notice to Facebook, which shall not be..lcss. ihan 7 business days
in advance of the requested inspection, The source code-shall be made available for inspection on

a secured computer insa secured room without Intermet access or network ‘gecess to- other

computers, and the Receiving Party shall not copy, refriove, or otherwise transfer any portion 6f

the source code onto any recordablé media or recordable device, The computer shall be equipped |

with search and review tools as reasonably requested and provided by the RLccmng Party.
Facchook may visually monitor the activities of the Rc.c.cwm;;, Party's representatwe&. during any
source code review to ensure that thers is nio unauthorized recording, copying, or ta'ansmxssmn of
the source code, but will not visually inspect notes-taken by the Receiving Party’ s_;rcprcsentatwes
during any source code review, and aﬁy such monitoring. by Facebook shall not waivc_"gany
applicable privilege, work product pratection, or-con‘ﬁdehﬁality of the Receiving Party or its
12 [BReeosER} STIPULATED
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representatives. All persons viewing source code shall'sign on each day they view so’t’i'i_"if:é coden
fog that will include the names of persons, who entét the secured room to view the soﬁ&e code
and when they enter aﬁd. depart.

(Ei) The Receiving Party may request.,p'apef copies of Jimited portions-of source
code that are .reasonabi'y'necessary to ‘attaéﬁ' to filings, picad;_i_p__gsf;f aﬁpér_t reports, or for use as an
exhibit at deposition.or trial, but shall not request pap,q;_;‘c;b.pées..for the purposes of reviewing the
source code other than electronically as set forth in -paragraph (c) in the "f?'%st instance. At
Facebook’s sole discretion, Facebook may provide such source code -on- non-copyable -‘p'apcr;:
including ?'Eateé numbers and the label “E—lf{GH LY -QQNFIDEN‘TIAL - SOURCE CODE." The
Receiving Party may chailﬁggé_':a refusal to provide $ource code on paper pursuant to-the dispute
rcsd.ﬁ'ution procedure and:-.::ﬁmcf‘rames set fortliin Section 6. In.any case, Facebook will not

_ request for paper-copies of source gode to be used for the allowable

purposes listed above and made in good faith under this...pa;fé.graph. Any paper copies of source
code will be provided to ﬁl“{ threc parties subject to this Protective Orde'r—msiﬁlartphone, Huawii,
and ZTE. | |

| ().  The Recetving Party shal} maintain a log of all paper copies of the source
code. The log §i1all include the names. of th_e"_ifévi_ewars and/or recipients of.pg_per copies and;-
locations where the paper coﬁfes are stored. Upon 1 day's advance notice ta thci;R;eccivihg Partj'
by Facebook, the Receiviig Party shall provide a copy of this log to Facebook. The Receiving
Party shall maintain all paper caies’ of any printed portions of the source code inh a secured,
locked-areca. The Receiving Party shall only request additional paper copies if such additional

copies are (1) necessary to attach to court filings, pieadiﬂ'g"js; or testifying expert’s expert repotif:;;;_: _

(2) necessary for deposition, or (3) necessary for trial. The Receiving Party shall not: requiest -'

- paper copies for the purposes of reviewing Lhe source code other than electronically as set forth in

paragraph (c) in the first instance. Any paper copies used during a de'p,os.‘.'it_'itm shall be retrieved
by the Receiving Party at the end of each day and must not be given to or left with a court
reporter or anyo_tﬁer} individual. .'

| (1) The Recc_i_-vﬁin;g Party’s representatives may take notes during any-source

13, [PROFOSED] STIPULATED.
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code inspection but may not copy portions of the source code inta such notes. Any such notes
must be marked on each page with-“ﬂ*ﬁGHL?CQNF?DENTIAL ~-SOURCE CODE." In addition,
the Receiving Party's rcpresenta,tiws may not- bring into the room housing the computer
contatning source code any analogue or eleclronic r_écordi_n};ﬂ devices, iﬂc:iuding, but no.t .]imitcd
to, laptops or other portable coﬁi;iutcrs, audio, image or ,v'i'd'éu recorders or wireless -t:ievi:::‘es with:
data transmission capabilities, unless agreed otherwise by Facebook expressly. in writing, _The.
Receiving Party’s rcprescntatiwes may ot Jeave work product of other materials to which the
Receiving Party claims privilege in the room used to inspect Facebook's source code or on the
computer containing source code.

10.  PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER |

LITIGATION

o' Y S SN i
| lu:u.mvmb Parly i3 serve

i with & Subﬁcema ora court order issued in other litigation
that compels disclosure of any information  or: flems designated in this matter as
"CONFIDENTIAL" or SHIGHLY CONFIDENTIAL — ATTORNEYS® EYES ONLY” or
“HIGHLY CONY!DE’.NTIAL SOURCE CODE" ﬂmil’any ust:

(a) immedidtely noufy Facebook in wmmf, Such umz{;catmn simii include mpy of the

~ subpoena or court arder;

(b) promptly notity in wriling the party who causc’:‘& the subpocena or order to issue in the.
other litigation that some or all of the material covered by the subpoena. or orders SUb_]f.’tCt to this
Pmthw:, Order. Such nofification shall include a copy of this Protective Order; and

. {c) cooperate with respect to all reasonable pmu,dnrcs sought to be pursped by Faceboak,

if Facebook timely secks a protc.ctwc order, the Party served with the subpoena of ‘cCOUlt
order shall net produce any information designated inthis 'matter as “CONFIDENTIAL™ or

SHIGHLY CONFIDENTIAL — ATTORNEYS® EYES ONLY™ or “HIGH LY 'CONFIDENT]AL -

- SOURCE CODE" beforc a determination by the court from which the subpoena or order issued,

* unless the Party has obtained Facebook’s-express written permission. Nothing in these provisions |

should be construed as authorizing or encouraging a Receiving Party in this matter to disobey a
tawful directive from another court. | '

14 [Preveses] STIPULATED
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11, UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party Tearns that, by inadvertence or otherwise, it has disclosed Protected
Material to any person or in any ctrcumsmncc not authonn,d under ﬂ‘na Protective Order, the
Receiving Party must immiediately {a) nmx fy Facebook:i in writing of the unauthunzed disclosures,

{by use its best efforts to retrieve all unauthonzed a@pxes.of the Bro_tected Mate_ﬁm. (€) mfcmn the

~ person or persons to whom unauthorized disclosures were made of all the terms of this Protegctive

Order, and (d) request such person-or persons o execute the "Acknowledgment ardd Agreement to
Be Bound” that is attached hereto as Exhibit A

12. INADVERTENT PROIBUCTEON OF PRIVILEGED OR OTF 1ERWISE PROTECTED

MATERIAL
It Facebook 'inadvert_ently pmd'uées or provides discovery which it believes is subject to a
laim of attorney-client privilege or work product:immunity, Pacebook may give wriften notice to

the Receiving Party that the document or thing is subject to a claim of aitbmey client privilege or |

“work product immunity and request that the document or thing be destroyed. “The inadvertent

production shail not c{msmute a waiver of the attorney ehwt privilege orwork product 1mmumty

The. Rucewmg Party shai} destroy or return tﬁc dgcumﬁ:nl or thmg fmciudmg all cﬁpws and any

* notes or summaries referring to or relaung to, Eud’l doc.ument or thing) 1mmac'§1ately after z*ccewmg

such netice. Aﬁer destructwn or returf) of the document or thing by the: Rc,t.ewmg Party, the
Receiving Party may chal lenge the claim of privilege or work product by moving this Court for-
an order that such document or thing has been :mproperl_y designated or should be producible for
reasons other than @ waiver caused by inadvertent production.

13, MISCELLANEOUS

13.1 Ruﬁhi to Further Rchef Nothing in this Prﬁtcuwe Crder dbndg,es the nght of any
person to seek its modification by this Court in. the future, '

13.2  Right to Assert Other Objections. By supu]ating‘ to the entry of this Protéﬁfivc.

_Ordér Facebook does not waive any right it otherwise wcmld have to object to dzsciosmg or

pmdumng, any information or item on any ground not addressed in this Protective Gfder
Similarly, Facebook does not waive any right 10 object on any ground {o the use in evidence of

15 [PROPOSED] STIPULATER
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any of the material coveréd by this Protective Order.
133 Export Control. In no event shall Protected Material be transported or otherwise |
accessed outside of the United States "Qii‘hom the express written consent of Facebook.
13.4 - Filing Protected Material. Without Written permission ffﬁm Faccbook:br-._ﬁ court
order secu&ea' aftef following the procedures set forth in Section 6,2 Receiving Party may not file
in the public record any Pmtéuctcd Material, A Receiving Patiy that saaks io_ii_g_.g--u_ndcr seal any

Protected Material in the Underlying Actions must comply with the applicable local rules of the

Underlving Actions for filing documents under seal, Any Receiving Party is authorized. in

accordance the applicable local rules of the Underlying Actions to file under seal with the court
any brief, pertinent dosument or- materials that are designated as ?ﬁ:}tected_ Material under this|
Pmtecti'vé‘Oréer, However, nothing in thisSectioﬁ shall in any way limit or detract from this
tive Otder’s requirements as to” souree code, |

Betore disciosmg, ; Protected Matmai in an-open f.,oumoom at trial or other court hearings
in ihc Underlymz_., Actions, a Recuvmg, Party must provide written nmu.u to Facebook and ubtam
Facebook's express written permission to disclose the: Protected Matcm! The notice must be
provided wi'ihin__-.éif reasonable time prior to-the trial of-hiearing, and 1o less than 30 days unless’
ptherwise agreed to in writing by Facebook, The l{eceiving_l’any:};ears the burden of showing to

this ‘Court that Protected Material slztjtjlc! be disclosed 1n an open courtoom in the Und_é_r_iy-ing

Actions. The use of Protected Material at trial of other-court hearings in the Underlying Actions

shall not constitute a waiver of or operate in prejudice (o dny claim of confidentiality in the|
Prutu:tcd Matenal

13.5  Privilege Logs. Facebook shall not be rcqulred to produce & prwslehe tog:

14, FINAL DISPOSITION

Within 60.days after the final dlsposatmn of the Undcr?ymg, m,uons, a3 defined i in Section
4, cach Rccewmg Party must tetumn all Protected Material 16 Facebook or: (kzbtroy such matenal

As used in this subdivision, *all Protected Material” includes all copies, abstracts, compilations,
‘ P : i4

| summarics, and any other format reproduicing or capturing any of the Protected : Material.

~ Whether the Protected Material i returﬁﬁéd or. destroyed, the Receiving Party must submit a

16 HoresEn} STIPULATED
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written certification to Faccbook by the 60-day deadline that (1) identifies (by éatcgmy. x@fﬁé’fé.
appropriate} all the Protected Material that was returned or destroyed and (2) affirms that the
Receiving Party has not _rctainéd any copies, abstracts, cbmpi_la.tions‘, summaries or any: other
format reproducing or capturing any of the Protected Material, Notwithstanding this provision,
Counsel are entitled to retain an archival copy of all pieadmg,s motion: papers, trial; deposition; |
and hearing transmpts if.,,g,ai memoranda, correspondence, dprSlthﬂ and trial exhxbus, cxpm
reports, attorney work product, and consultant and expert work product, even if such materials.

contain Protectcd Material, except there may be no-archival copy of materials containing source

- code. Any such archwal caples that; contain or conshtulg Pr(}tectcd Matex’:al remain subject to this

Protective Oréﬂr as sat farth in Sect:on 4.

J5.  JURISDICT ION

Faccbook, SmartPhone; 1 luawei, and ZTE agree to submit to the jurisdietion of the United
States District Court for the Northern District of California lor the purpose of enfarcing' the terms.
of this Protective Qrder, even if such enforcement proceedings oceur af,’tér'tennin_alicn of the

Underlying Actions.

T IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: November 14, 2013 /s/ Reuben H. Chen
. ‘ReubenH. Chen
Attorneys for Facebook, tnc.

DATED: November 14, 2013 /s/ Tom Cécil
Tom Cecil
Attorneys for bmarll"honc Twhnologlcs, LLC

. DATED: November 14, 2013 /s/ Lon OQuiland

Lon Outland
Attorneys: for Huawei Devices USA Inc. and
Futurewei, Inc.

DATED: November 14, 2013 fof Ali Karimipour
Al Karimipour
Attorneys for ZTE Corporation, ZTE (USA), Inc.
and ZTE Solutions, Inc.

17 {PROPOSED] STIFULATED |
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

DAT_ED; November 21, 2013 % S._ _ A{A,e/
_ [Name of Judgel i

United States Pistrict/Magistrate Judge
Hon. Paul S. Grewal

18 |PROTOSED} STIPULATED
- PROTECTIVE ORDER
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

Lo | [print  or type [ull name], of|

[print or type full address], declare under penalty of perjury under the laws.

of the United States that L'have read inits cnnrety and undcratand the Stipulated Protective Order

that-was issued by the United Stams Distriet Court fm the Norihem District of California on |

[ddﬁ'é]" in the matter of‘ R lmsert formal name of matter and the number

~ and initials assigned to it by the vourt]. 1 agree 10 (.omply with and to be botind by all the terms’

of this Stipulated Protective Order, and T understand and acknomiedge that failure to_--:so comply
could expose me to sanctions and punishment inithe natare of’éontempt_;_ I solemnly promise that 1
will not disclose in any rigfner any information or item that i subject o this Stipulated

mpliance with the provisions of { this

Stipui utcd’f’-rotecti\rﬁ Order.

[ further agree to submit to the jurisdiction of the ‘UnipcdlStates District ;‘:o’gm for

the Northern District of California for the purpose of caforcing: the terms. of this Stipulated:)

Protective Order;, even it such enfmcemcnt promedmgs occur-after tcrmmatlon of this actxon

| hereby appoint ) [prms ﬂr type: full narie] of |

[print -or: type- full- ‘address and telephone

number) as my Califortia agent for service of process i conneetion with this action or any |-

proceedings related to-enforcement of this Stipulated Protestive Order.

Date:

City and State where sworn and signed:

Printed name;

[printed némr—:j

Si gﬁat;;lre:

~ [signature]

19 ' £D] STIPULATED"
e PROTECTIVE ORDER




b3

go w3 Ov A ds L

Caseh:13-mc-80265-LHK Document2 Filed11/21/13 Page20 of 23

writien certification to Facebook by the :G'é'-d.ay deadline that (1) identifics (by category, where
appropriate) all the Protected Material that was retumed ;b‘if-_'destro-yed and (2) affirms that the
Receiving Party has not reta_'ined any copies, abstra_cts, ‘com_pilations@_.__jif}umm'aries_ or any -other

format reproducing or capturing any of the Protectéd.Material. No,tWithstaﬁdjing this pfgvisidn‘,' |
Counsel sre Lntltled to retain an arehwa! copy of all plcadmgs motlon papers, trial deposition,

and hearing t:anscnpts legal memoranda, norrespondence depesmon and trial cxhlblts expert '
contain Protected Material, exce‘p_'tﬁ there:may bé no archival cnpy o_i'm-atcﬁals containing ‘source
code. Any such archival copies that contain or ¢onstitute Protected Material remairi subjaﬁi;;irit'if this.

Protective Order as set forth in Section 4.

15, JURISDICTION

- B TN o Ty - L5 FOTRTY T I
Facebook, SmariPhone, Huawdi, an

States District Couit for the Northern District of California forthe purpbs'é:.of ertf‘orc;jiﬁ:g{_the terms

of this Protective Order, even if such ﬁnforqémcnt proceedings occur after termination of the

* Undertying Actions.

IT IS SO'STIPULATED, THROUGH: C‘OUNSEL OF RECORD.’

BATED: November 14, 2013 -

Reuben I-I Chen (228723)
COOLEY LLP

3175 HanoverStreet =

Pale Alto, CA 94306
Attorneys for I‘accbmk

DATED: November 14, 2013 /s/ Fom Cecit
' Tom:Cecil
Attorneys for %martPhone Technologies, LLC

DATED: November 14, 2013 /s Lon Chitleind
Lon-Outland
‘Attorneys for Huawei Devices USA Inc and
- -Futrewei; Inc.

DATED: November 14, 2013 Js/ Ali Karimipour
All Karimipour
Attorneys for ZTE Corporation, ZTE (USA), Inc.

17 }P&BPB&EB] STIPULATED
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1 | Distrier Cout for the Nosthern District of California tor the purpose of enforcing the terms of this '
. Protective Order, even if such eniforcement proceedings accur after termination of the Underlying Actions.
3
o | 118 SO STIPULLATED, THROUGH COUNSEL OF RECORD.
: 4 _
5
! DATED: \ | - |
6 Artorneys foy Facebook, Ine.
A patep: Lo d=e A - 5
; g Attomeys for SmarPhone Technalpgies, 1.1.C
DATED: | R
1 : ' Attomeys for Huawei Devices USA tne. and ;
Futurewei, Inc.
. 11
' 12 § DATED: o
‘ : : Attarneys for ZTE Corporation, ZTE{USA), ne., and
13 ZTE $olutions, Ine.
14 __ |
{5 | PURSUANTTO STIPULATION, IT 18 SO ORDERED.
6 .
DATED: _
17 ' [Name of Judge] .
Unifed States Distric/Magistrate Judgze
18
19
; 20
22
23
24
25
20
27
25
18.
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p | District Court -for the Norhern District of California for the purpose of enforcing the terms of this
9 | Protective Order. even it sueh enforcement proceedings occur after {ermination of the Underlying Actions.
3 .
41 IT 18 SO STIPULATED, THROUGH COUNSEJ}_ OF RECGRD.
5
DATED: .
6 * Attorneys for Facebouok, Ing.
v :
DATED: .
8 Attorneys lor SmariPhone Technologies, LLC
i /2!
B DATED: _fi/ /e 70/ 3 A= -
f Y ! Alafneys for Hoawe Deviceg USA tnc. and
Futurewel, Inc. ’
i |
12 | DATED: . g
' ' Attorneys for ZTE Corporation, ZTE (USA), Inc.,and
I3 ZTFE Solutions, Inc.
% {5 | PURSUANT TO STIPULATION, 1T 1$ SO ORDERED.
DATED: .
17 ' {Name of Judge]
United States District/Magistrate Judge
g e
19
20
21
22
23
24
25
26
27
28
18,
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District Court for thé: Northenr District. of California for the purpose of enfdicing the terms of this

" Protective Order, even if such enforcement proceedings occur after termination of the Underlying Actions,

IT i8 SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: .
C Atntorneys for Facebook, Ing.
DATED: _ .
Attornoys for SmartPhone Technologies, LLC
DATED:

Attorneys for Huawei, Devices USA Inc. and

Futurewei, [nc.

. [ i i i
/ Grregpee, l/q(/WAf’ij-.
Altorneys for ZFE:Carpbratién;, ZTE (USA), Inc., and
ZTE Solutions, Inc.

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED:

[Name of judge] '
United States District/Magistrate Judge

18,




