Rego v. Sherman

United States District Court
For the Northern District of California
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Dog.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
TARVEY REGO, Case No.: 14-CV-00187

Plaintiff, ORDER TO SHOW CAUSE

V.

Abuse Treatment Facility and State Prison -

)
)
)
g
STU SHERMAN, Warden, California Substance
)
Corcoran )

)

)

Defendant.

)

Petitioner Tarvey Rego (“Petitioner”), a statesoner, filed a petition for writ of habeas

corpus pursuant to 28 U.S.C. § 2254, challengisgonviction and sentence for first degree
murder. ECF No. 1 (“Petition”). The Cdurereby ORDERS Rpondent Stu Sherman

(“Respondent”) to show cause why a writhafbeas corpus shaluhot be granted.

l. DISCUSSION

A. Standard of Review

This Court may entertain a petition for writlzdibeas corpus “on behalf of a person in
custody pursuant to the judgment of a statgriconly on the ground that he is in custody in
violation of the Constitution daws or treaties of the Unitestates.” 28 U.S.C. § 2254(&ose v.

Hodges, 423 U.S. 19, 21 (1975). A districburt shall “award the wrir issue an order directing
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the respondent to show cause why the writ khoat be granted, unless it appears from the

application that the applicant person detained isot entitled thereto.” 28 U.S.C. § 2243.

B. Petitioner’'s Claims

As grounds for habeas relief, Petitioner firstrgithat he was denied his right to effective
assistance of counsel by the failure of his attotogyresent exoneratingidence and to object to
the prosecutor’s “fallacious thedrihat he could be guilty of fehy murder on a theory of aiding
and abetting an attempted robbery if he aidedts@smpted robber to espe the scene of the
attempted robbery, even though the attemptedeaolias not in possession of stolen propédy.
at 81, 104. Second, he claims he was denieddint to due process by the prosecutor’'s
presentation of evidence and argutre@mknew to be false and misleaditdy.at 106. Third, he
claims he was denied a fair trial when theestaiurt denied his motido bifurcate the “gang”
enhancement allegation and overruled higcipn to highly prejudicial evidencil. at 111.
Fourth, he claims his right to due process watated by the state coustfailure to instruct on
voluntary manslaughter as statutpuefined and to instruct on tipeinciple that provocation can
reduce first degree murder to second degree mudieat 113. Fifth, he claims there was
insufficient evidence that he committed or aided abetted the commission of attempted robber
and thus the jury unreasonably found him guilty of first degree mudiet 122. Sixth, he argues
there was insufficient evidence d¢liberation and premeditation and thus his conviction violateg
due procesdd. at 125. Last, he claims he was denied phoeess by the state court of appeal’s
misreading of the record and distortion of the fdatsat 130. Liberally construed, Petitioner’s
claims are sufficient to require a response. Chart thus orders Respondent to show cause why
the petition should not be granted.
I. CONCLUSION

1. The Clerk shall serve by mail a copy of thisler, Petitioner'®etition (ECF No. 1)
and all attachments thereto upon the Respondents. The Clerk shadirals@ copy of this order

on Petitioner.
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2. Respondent shall file with the Court and seon Petitioner, within ninety days of
the date this order is filed, an answer confoigrin all respects to Rukeof the Rules Governing
Section 2254 Cases, showing cause why aoihtabeas corpus should not be granted.
Respondent shall file with the answer and samw Petitioner a copy of all portions of the
underlying state criminal record thadve been transcribed previguand that are relevant to a
determination of the issug@sesented by the petition.

If Petitioner wishes to respond to the answershall do so by filing a traverse with the
Court and serving it on Respondent within thiotgys of the date the answer is filed.

3. Respondent may file a motion to dismissprocedural grounds in lieu of an
answer, as set forth in the Advisory Committegds$do Rule 4 of the Rules Governing Section
2254 Cases within ninety days of the date thiteprs filed. If Respond files such a motion,
Petitioner shall file with th€ourt and serve on Respondent an opposition or statement of non-
opposition within thirty days of the date the nootis filed, and Respondent shall file with the
Court and serve on Petitioner a reply withinefgh days of the date any opposition is filed.

4. It is Petitioner’s responsibilityo prosecute this case. tilener is reminded that all
communications with the Court must be sersadRespondent by mailing a true copy of the
document to Respondent’s counsel. Petitioner keegp the Court and all gaes informed of any
change of address by filing a separate paperarsgi “Notice of Change of Address.” He must
comply with the Court’s orders i timely fashion. Failure to do seay result in the dismissal of

this action for failure to prosecute pursutmEederal Rule ofivil Procedure 41(b).

IT 1S SO ORDERED. ‘ ‘ M’
Dated:Januaryl7,2014 ‘
LUCY H.

United States District Judge
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