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19 Plaintiff Tony McKenna filed a class actionmplaint pursuant to the federal Telephone
20 Consumer Protection Act, 47 8IC. 227(b)(1)(A)(iii) (TCPA).McKenna brought suit against
21 Defendants WhisperText, LLC and WhisperTémt,. (collectively, “WhisperText”) for making
22 unsolicited “text message calls.n a motion to dismiss, WhisperText argues McKenna fails to
23 sufficiently allege WhisperText made any calingsan “automatic telephone dialing system,” a
24
required element of McKenna’s clafmWhisperText alternatively argues this lawsuit should be
25
26 || 1 seeDocket No. 8 at 1-2.
27 )
SeeDocket No. 25.
28
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stayed to permit the Federal Communicationsi@ission to consider and rule on several pendin
petitions for declaratory rulingseeking clarification of the TCP&contemporary definition of an
ATDS.? McKenna opposes.In a hearing on September 9, 2014, the court denied WhisperTex
motion to stay and granted WhisperText's motiodismiss with leave to aemd within 14 days of
this written ordef. This opinion memorializes the September 9 order.
|. BACKGROUND®

Around December 19, 2013, McKenna'’s cell phone rang. He had received a “text call
from “16502412157,” a special purpose “long €dtelephone number oped by WhisperText
and its agents. The message read: “Somgon&now has anonymously invited you to join
Whisper, a mobile social network forasing secrets. Check out the app here:
http://bit.ly.HLVr79.” McKenna wa irritated to receive what leensidered to be spam, and his
cell phone bill may have increased as a resuleoéiving the message. The Whisper App enabld
users to anonymously share sexras well as to send text meggssito contacts inviting them to
join Whisper’ WhisperText asserts that, for a tirkéhisperText allowed Android Whisper App
users to send these invitatidiescontacts anonymously usiagelephone number registered to

WhisperText, such aséimessage McKenna received.

3 SeeDocket No. 25.
4 SeeDocket No. 33.
5> SeeDocket No. 44.

® Unless otherwise indicated] Background facts come from Menna’s amended complaingee
Docket No. 8.

" SeeDocket No. 25 at 1-2.

8See idat 2.
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[I. LEGAL STANDARDS

A complaint must contain “a shaaind plain statement of theagh showing that the pleader
is entitled to relief.? If a plaintiff fails to proffer “enoughdcts to state a claim to relief that is
plausible on its face,” the complaint may be dssed for failure to state a claim upon which relig
may be grantetf A claim is facially plausible “when éhpleaded factual content allows the court
to draw the reasonable infe that the defendant islile for the misconduct allegetf.”
Accordingly, under Fed. R. Civ. P. 12(b)(6), whichktsethe legal sufficiency of the claims alleged
in the complaint, “[d]ismissal can be based onl#fo& of a cognizable legal theory or the absencq
of sufficient facts alleged unda cognizable legal theory® “A formulaic recitation of the
elements of a cause of action will not dd.”

On a motion to dismiss, the court must accept all material allegations in the complaint
true and construe them in the lighost favorable to the non-moving patfyThe court’s review is
limited to the face of the complaint, materialsarporated into the complaint by reference, and
matters of which the coumay take judicial notic®> However, the court need not accept as true

allegations that are conclusory, unwarrantedudéons of fact, or unreasonable inferentces.

° Fed. R. Civ. P. 8(a)(2).

19Bell Atlantic Corp. v. Twomb}y650 U.S. 544, 570 (2007).

1 Ashcroft v. Igbal556 U.S. 662, 663 (2009).

12 Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

13 Twombly 550 U.S. at 555.

14 See Metzler Inv. GMBH v. Corinthian Colls., [ri40 F.3d 1049, 1061 (9th Cir. 2008).
1>See idat 1061.

18 See Sprewell v. Golden State Warrjd@86 F.3d 979, 988 (9th Cir. 200%ge also Twombly
3;‘3$Cr)nLIJSSS) at 561 (“a wholly conclusory statement of [a] claim” will not survive a motion to
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“Dismissal with prejudice and without leave to améndot appropriate unlessis clear . . . that
the complaint could not be saved by amendm¥nt.”

The TCPA provides that a person may not makall to a cellular phone using an ATDS
or an artificial prerecordegbice message without the recipient’s prior express cohSe.
ATDS is “equipment which has the capacity—¢&)store or produce telephone numbers to be
called, using a random or sequential numbeeggtor; and (B) tdial such numbers:® The
TCPA does not require use of thgstem’s capacity to actually send the unlawful text messages
but merely the sending of messagestrequipment with such a capacity At the same time, the

claim that a defendant used an ATB8st be more than just conclustyThe use of long code to

1" Eminence Capital, LLC v. Asopeon, Ir&16 F.3d 1048, 1052 (9th Cir. 2003).
18 See47 U.S.C. § 227(b)(1)(A)(iii).
1947 U.S.C. § 227(a)(1).

20 See Satterfield v. Simon & Schuster, 1669 F.3d 946, 950-51 (9th Cir. 2009) (“a system nee(
not actually store, produce orllcandomly or sequentially gendeal telephone numbers, it need
only have the capacity to do it.. When evaluating the issuewhether equipment is an ATDS,
the statute’s clear language matedathat the focus must be on whether the equipment has the
capacity‘to store or produce telephemumber to be called, using a random or sequential numb
generator™) (citabn omitted).

L See, e.gFreidman v. Massage Envy Franchising, LI@se No. 3:12—cv—02962—-L—RBB,
2013 WL 3026641, *2 (S.D. Cal. June 13, 2013)rtiksing TCPA claim where two plaintiffs
alleged only that they received similar impersdeat messages from the defendant: “[t]he text
messages are generic and impersonal, as Plaedsgest, but that is not enough to make the clain
plausible.” A mere “formulaicecitation” of the elements af cause of action was not enough);
Ibey v. Taco Bell CorpCase No. 12-cv-583-H-WVG, 201%L 2401972, *1, 3 (S.D. Cal. June
18, 2012) (plaintiff opted in and then out of re@egvtext messages; adjation that message was
sent using ATDS was insufficient where message “did not appear to be ranDamals v.
ComUnity Lending, IngcCase No. 13-cv-488-WQH-JMAQP24 WL 51275, *5 (S.D. Cal. Jan. 6,
2014) (finding the complaint contained nothing mosnth “formulaic recitation” of the elements
of a TCPA claim, and the texts could have been “done by hakditson v. Reply!, IncCase No.
10- CF-1267-BEN-WMc, 2011 WL 291076, *2 (S.D.ICkn. 27, 2011) (dismissing TCPA claim
where complaint contained conclusory allegatiat ttefendant used an auto-dialer, but included
no facts that would permit an inferee that the message was seimigiequipment with capacity to
store or produce numbers using a @ndr sequential number generator).
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transmit generic messages en masse has been found sufficient to allege the use of an ATDS
the federal pleading requiremeftsFurther, messages need not be sent to completely random
numbers; an automated system delivering mee$sages to an uploadist of hundreds or
thousands of predetermined numbes®dlas been considered an ATHS.

While Congress has given the FCC broad aitthty implement and interpret the TCBA,
the doctrine of primary jurisdiction gives theuct discretion on whetheontinue or stay a
proceeding pending the resolution “of an issue iwithe special competence of an administrative
agency.® “Courts may, under appropriate circumsts) determine thatehinitial decision-

making responsibility should be performed by télevant agency rather than the courf§.”

2 See, e.g., Kramer v. Autobyt@b9 F. Supp. 2d 1165, 1172 (N.D. C2010) (alleging in the
second amended complaint that the Autobytedmotive referral service engaged B2Mobile to
conduct a text message marketing campaigMdfile “acquires listof consumer cell phone
numbers from various third parties” and then “sends massive amounts of spam text message
advertisements” to those numbers; and pidireceived ten unrelated, unsolicited, generic
messages from a short codégzemi v. Payless Shoesource |@ase No. 3:09-cv-5142-MHP,
2010 WL 963225, at *2 (N.D. Cal. Mar. 16, 2010) (deghwith a complaint that included factual
allegations that plaintiffs received multiple unsolicited text messagbbgs v. Selling Source,
LLC, Case No. 09-cv-3413, 2009 WL 4884471x3(N.D. lll. Dec. 14, 2009) (same).

% See, e.g., In re Rules & Regtibns Implementing the TCP&G Docket No. 02-278, 18 FCC
Rcd. 14014, 14091-92 (FCC 2008ge also Sterk v. Path, In€ase No. 13-cv-2330, at 9-11 (May
30, 2014 Order) (N.D. IIL.).

24 SeeDocket No. 25 at 5; Dock@to. 34 at 7; 47 U.S.C. § Zgh)(2) (“The Commission shall
prescribe regulations to implemenettequirements of this subsectiorBatterfield 569 F.3d at
953 (“Congress has delegated B&C with the authority to make rules and regulations to
implement the TCPA”).

25 Clark v. Time Warner Cab]&23 F.3d 1110, 1114-15 (9th Cir. 20@8nsidering four factors:
“(1) [a] need to resolve an issue that (2) hesrbplaced by Congress withhre jurisdiction of an
administrative body having regulatory authority (3)guant to a statute thstibjects an industry or
activity to a comprehensive regtibry authority that (4) requs expertise or uniformity in
administration.”) (citingSyntek Semiconductor Co. v. Microchip Tech,, I8@7 F.3d 775, 781 (9th
Cir. 2002).

26 Davel Commc'ns, Inc. v. Qwest Cqrp60 F.3d 1075, 1086 (9th Cir. 2006) (citi@gntek

Semiconductor Cp307 F.3d at 780).
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However the doctrine “does not reiguthat all claims within aagency’s purview be decided by
the agency? Rather, the doctrine applies in limited circumstances when an issue in federal g
“requires resolution of an issue fafst impression, or of a pacularly complicated issue that
Congress has committed to a regulatory agefftyri assessing whether the doctrine of primary
jurisdiction applies, cots generally consider whether (1gtissue is within the “conventional
experience of judges,’ or ‘involves technical or pplonsiderations withithe agency’s particular
field of expertise,’ (2) th issue ‘is particularly within the agans discretion,” and (3) ‘there exists
a substantial danger fconsistent rulings.? The court additionally must “balance the parties’
needs to resolve the action expeditiously agdéinesbenefits of obtaining the federal agency’s
expertise on the issue¥”
1. DISCUSSION

A. McKenna Failsto State a Claim that Whisper Text Used an ATDS

McKenna claims the facts in this case are nobssly in dispute, and that the details of th
technology WhisperText used to send the texdsage at issue remain to be determined by

discovery** But McKenna’s amended complaint citefldimore than the following basic facts:

2" Brown v. MCI WorldCom Network Services, |r&77 F.3d 1166, 1172 (9th Cir. 2002).

81d.; see also Pimental v. Google, In€ase No. 4:11-cv-02588012 WL 1458179, at * 2 (N.D.
Cal. Apr. 26, 2012).

291d. (quotingMaronyan v. Toyota Motor Sales, U.S.A., Ji6&8 F.3d 1038, 1048-49 (9th Cir.
2011)).

301d. (citing Nat'l Comm’ns Ass'n, Inc. v. AT&T Gat6 F.3d 220, 223 (2d Cir. 1995) (cited in
Maronyan 658 F.3d at 1049)).

31 SeeDocket No. 33 at yut see Johansen v. Vivant, In€ase No. 12-cv-7159, 2012 WL
6590551, *3 (N.D. Ill. Dec. 18, 2012) (dismissing TCBlAim for failure to sufficiently allege use
of ATDS; stating that while agts should not “burdeplaintiffs unduly byrequiring pleading of
technical details impossible to wwer without discovery,” plairffis must allege “facts easily

6
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(1) his receipt of a message from a long-codmber operated by WhisperText, and (2) the
contents of the messatfe This long-code number couldsitbe a telephone number, and the
generic message alone certainly doessatisfy McKenna’s pleading burd&h.McKenna’s claims
that WhisperText engaged in “mass transmissioniless spam” that “were necessarily sent by
machine that had the capacity to store the nundfdte group membersd the capacity to dial
those numbers automaticalf§’are therefore insufficiently cohutsory. McKenna suggests that
“[iIn the event that the Court finds that Plaintftlaims are in any way insufficient under Fed. R.
Civ. P. 8, Plaintiff respectfully requests leave teeanhto add further detail or otherwise take suc
steps required to cure any defdotgnd by this Court. Courts shalsffreely give leave [to amend]

when justice so requires™

The court agrees with McKenaad so gives McKenna leave to
amend within 14 days.
B. ThereisInsufficient Reason to Stay Under the Doctrine of Primary Jurisdiction
WhisperText separately seeks to stay this casiethe FCC considers two issues before it
“(1) whether the equipment used to send a message have a current capacity to store or

produce randomly or sequentially generated numbetisout further modification, to qualify as

an ATDS under the TCPA; and (2) whether thevigter of a software application ‘makes’ a call

available to them on the basispersonal knowledge or discoyéto support general ATDS
allegations).

32 seeDocket No. 8 at § 18; Docket No. 34 at 2-3.

¥ See Ibey2012 WL 2401972 at *Paniels 2014 WL 51275 at *5Freidman 2013 WL
30266141 at *2.

34 Docket No. 33 at 5-6eealso Docket No. 8 at 1 16, 19, 27, 29.

% SeeDocket No. 33 at 9, n.3 (citing Fed. R. Civ. P. 15(a)@de v. U.S.58 F.3d 494, 497 (9th
Cir. 1995) (plaintiff should be giveleave to amend unless it igat the complaint cannot be cureg
by different or more detailed allegation®arbon.com Inc. v. eHelp CorB15 F. Supp. 2d 1046,
1048 (N.D. Cal. 2004).
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for purposes of the TCPA wheruaer sends a text message irtiotathat is processed through of

facilitated by the software applicatioft.”WhisperText refers to four petitions submitted to the

FCC seeking clarification on these of an ATDS and “sendeirf the context of group texting.
The problem with the pending submissions & this entirely uniear whether the FCC

will issue a ruling pertinent to this case, siitds not obliged to resolve those four isstiemd it

is not “actively consideng” the precise issue hete.Despite opportunities to do so, the FCC ha

not previously ruled on the issues posed by thosescas there is littladication they will do so

anytime soof® When the FCC has ruled on group texting applications in the recent past, it h

3¢ seeDocket No. 25 at 5-8, 11-16; Docket No. 34 at 1.

37 seeDocket No. 25 at 3, 5-8, 11-1Bublic Notice, Consumer and Governmental Affairs Burea
Seeks Comment on Petition for Expedited Declaratory Ruling from YouMail, Inc., CG Docket
02-278 (Aug. 9, 2013In re Rules & Regulations Imgrnenting the Telephone Consumer
Protection Act of 1991CG Docket. No. 02-278 (Apr. 19, 201Bublic Notice, Consumer and
Governmental Affairs Bureau Seeks CommenPetition for Expedited Bclaratory Ruling and/or
Expedited Rulemaking from the Professional Asstban for Customer Engagement, CG Docket
No. 02-278 (Nov. 19, 2013 re Rules & Regulations Imginenting the Telephone Consumer
Protection Act of 1991CG Docket No. 02-278 (Oct. 18, 201Bublic Notice, Consumer and
Governmental Affairs Bureau Seeks CommenPetition for Expedited Bclaratory Ruling filed
by Glide Talk, Ltd., CG Doadt No. 02-278 (Dec. 2, 2013)y re Rules & Regulations
Implementing the Telephone Canger Protection Act of 199CG Docket No. 02- 278 (Oct. 28,

2013); Public Notice, Consumer and Governmefttdirs Bureau Seeks Comment on Petition fof

Expedited Declaratory Ruling Filed by TextMac., CG Docket No. 02-278 (Apr. 7, 201#);re
Rules & Regulations Implementing thdepdone Consumer Protection Act of 19@G Docket
No. 02-278 (Mar. 18, 2014).

3 SeeDocket No. 25 at 8; Docket No. 331. Commissioner O’Ribl's blog and GroupMe
Ruling lamentations that the TCPA rules areaiear and TCPA lawsuits have increased in the
past year indicate no clear sentinseof other members of the FCC.

3 See, e.gClark, 523 F.3d at 1110 (regarding @sue of first impression).

0 SeeDocket No. 34 at 8 (“issues posed bg ¥ouMail, TextMe, PACE, and Glide Talk
petitions—(1) whether equipmeqgualifies as an ATDS under the P& only if it could store or
produce randomly or sequentially generated numbehedime of the call assue, without further
modification,i.e., whether the TCPA'’s reference to “capatitythe definition of an ATDS refers
to the equipment’s current capaciand (2) whether a softwarpication provider “makes” a call
for purposes of the TCPA when a user sen@gstamessage invitation to a friend or contact
through the application”).
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not changed its definition of an ATDS.*! Therefore, though the FCC has comprehensive
regulatory authority over the TCPA,* and while uniform administration of the TCPA would be
desirable,® a stay here is not warranted.
IV. CONCLUSION
WhisperText’s motion to stay is DENIED and motion to dismiss is GRANTED. Because
the court 1s not yet persuaded that no amendment could save the claims dismissed, the court grants

McKenna leave to amend. Any amended complaint shall be filed no later than October 14, 2014.

IT IS SO ORDERED.

Dated: September 29, 2014

Pt S e
PA . GREW.

United States Magistrate Judge

* In re GroupMe, Inc./Skype Communications S.A.R.L. Petition for Expedited Declaratory Ruling,
CG Docket No. 02-278, FCC 14-33 (March 27, 2014) (considering whether a service provider can
rely on “intermediary consent” under the TCPA: “[o]ur finding that GroupMe may rely on consent
provided through an intermediary as described herein applies when it does use an autodialer. If, on
the other hand, it does not use an autodialer to send the text message at issue, the TCPA’s
protections, including the requirement to obtain consumers’ prior express consent, are not
triggered.” Id. at 1, n. 2); but see Report and Order, In re Rules & Regulations Implementing the
Telephone Consumer Protection Act of 1991, 18 F.C.C.R. 14014, 14092 (2003) (“It 1s clear from
the statutory language and the legislative history that Congress anticipated that the FCC, under its
TCPA rulemaking authority, might need to consider changes in technologies™).

2 See Docket No. 25 at 13; Report and Order, In re Rules & Regulations Implementing the
Telephone Consumer Protection Act of 1991, 18 F.C.C.R. 14014, 14064 (2003); Charvat v.
EchoStar Satellite, LLC, 630 F.3d 459, 466-67 (6th Cir. 2010).

4 See Docket No. 25 at 14-15.
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