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NOT FOR CITATION
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN JOSE DIVISION
JOHN LUNA, individually and on behalf of No. C14-00607 HRL
all others similarly situated,
ORDER DENYING MOTION TO
Plaintiff, DISMISS
V. [Re: Docket No. 10]
SHAC, LLC dba SAPPHIRE
GENTLEMEN’S CLUB, a Nevada
corporation,

Defendant. |

John Luna, representing a putative classssshac LLC (“Shac”), doing business as

Sapphire Gentlemen’s Club (“Sapphire”), for allegedly sending unsolicited text messages in

violation of the Telephone Comsier Protection Act (“TCPA”).SeeClass-Action Compl., Dkt. Na@.

1 (“Compl.”). Shac, a Nevada Corporation, mete dismiss for lack of personal jurisdiction
because it does not conduct business in and dipunpbsefully direct any activity to California.
SeeMot. Dismiss, Dkt. No. 10. Alternatively, Sheequests a venue transfer to the District of
Nevada.ld. Luna opposes the motion asserting thatcSturposefully directed his activity at
California by sending text messadge<California cell phone number§eeMem. P. & A. Opp’n
Def. Mot. Dismiss, Dkt. No. 15 (“Opp’n”). Tehparties have expressignsented to having all
matters heard and finally adjudicated by the undersigBed28 U.S.C. § 636(c); Fed. R. Civ. P.

73. Based on the moving and responding papers, laaswbe arguments of counsel at the hear
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on May 13, 2014, the Court DENIES Shac’s motion srss for lack of personal jurisdiction and
DENIES without prejudice Shac’s altative request to transfer venue.
BACKGROUND

Luna’s complaint alleges that Shac uaetbmated equipment to send him an unsolicited
text message advertising Sapphireiolation of the TCPA, whie message he received while he
was in Santa Clara County, California. CompN%®e, 9, 12. He further alleges that Shac sent
thousands of similar unsolicitedxtenessages to the cell phonesr@mbers of the general public|
Compl. at § 13. By declaration, Luna assertstibakceived a total obtir or five such text

messages from Shac while livimgSanta Clara County, and fusll phone number had a 408 arefa

==

code, which is associated withrisa Clara County. Decl. John Lu@gpp’n Def. Mot. Dismiss at |
2-4, Dkt. No. 16. Luna also pralas the declaration of Sunil Dahiwho received three or four
similar unsolicited text messages from Shac. Cawhil Daniel Opp’n Def. Mot. Dismiss at { 4,
Dkt. No. 17. At all relevant times, Daniel was a resident ofAmmgeles, California, and his cell
phone had a 310 area code, which is associated with Los Anégblasy 2.

Shac asserts that it has not conducted any éssin California dung the relevant time
period. Aff. Peter Feinstein Supp. Def.’s Mot. Disgat § 10, Dkt. No. 10-1. And even if it did
send text messages as alleged by Luna, “such messagél disseminate from a static database of
customers and individuals who had first made @cinvith SHAC in Nevada, and therefore SHAC
lacks any direct knowledge of the forum egbf any persons in the databasel.’at § 11. Thus,
Shac maintains it “has not intentionally soliditeny business or customers from the State of
California.” 1d. at § 13. Additionally, Shac asserts ttall potential withesses, databases,
documents, evidence, and tangible information@sated within the State of Nevada, and not
California.” 1d. at 1 12.

LEGAL STANDARD

A. Personal Jurisdiction

The party seeking to invoke jurisdiction oetfederal court has the burden of establishing
that such jurisdiction existdata Disc, Inc. v. Systems Tech. Assoc., b7 F.2d 1280, 1285 (9th

Cir. 1977). At this stage of the litigation, thepitiff need only “make, through [his] pleadings ahd
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affidavits, a prima facie showingf the jurisdictional facts."Myers v. Bennett Law Officez38
F.3d 1068, 1071 (9th Cir. 2001). In ruling on a RL2¢b)(2) motion, theaurt should view the
pleadings in a light most favoraltie plaintiff and all doubts ar® be resolved in his favoCaruth
v. Int’'l Psychoanalytical Ass;rb9 F.3d 126, 128 n.1 (9th Cir. 1995).

“Unless a defendant’s contacts with a forum so substantial, continuous, and systemat
that the defendant can be deemed to be ‘ptesethat forum for all purposes, a forum may
exercise only ‘specific’ jurisditon — that is, jurisdiction badeon the relationship between the
defendant’s forum contacts@ the plaintiff's claim.” Yahoo! Inc. v. La Ligue Contre le Racisme
I’Antisemitisme 433 F.3d 1199, 1205 (9th Cir. 2006). The Ninth Circuit has “established a th
prong test for analyzing a claim of specific peral jurisdiction: (1) Tk non-resident defendant
must purposefully direct his actiies or consummate some trartgac with the forum or resident
thereof; . . . (2) the claim must bae which arises out of or relat® the defendant’s forum-relatg
activities; and (3) the exercise of jurisdiction mushport with fair play and substantial justice, i
it must be reasonable Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 802 (9th Cir.
2004)! “The plaintiff bears the burden on the fitwo prongs. If the plaintiff establishes both

prongs one and two, the defendant must come fokwih a ‘compelling case’ that the exercise

jurisdiction would nobe reasonable.Boschetto v. Hansing39 F.3d 1011, 1016 (9th Cir. 2008).

The Ninth Circuit “evaluate[s] purposeful diteon under the three-part ‘effects’ test
traceable to the Supreme Court’s decisioGatder v. Jone§ SchwarzeneggeB74 F.3d at 803.
The “effects” test “requires that the defendant allegedly have (1) committed an intentional ag
expressly aimed at the forum state, (3) causimmithat the defendant knows is likely to be
suffered in the forum state Id. (quotingDole Food Co. v. Watt803 F.3d 1104, 1111 (9th Cir.
2002).

B. Venue

“For the convenience of partiesdwitnesses, in the interest of justice, a district court m

transfer any civil action to any othdistrict . . . where it might haveeen brought . . ..” 28 U.S.C|

1 “A purposeful availment analysis is most oftesed in suits sounding in contract. A purposefu
direction analysis, on the othieand, is most often used in suits sounding in tdd.”(internal
citations omitted). The partiesrag that a “purposeful directiomihalysis is appropriate here.
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§ 1404(a). “Section 1404(a) is intexttto place discretion the district courto adjudicate motion|
for transfer according to an individualized, casechge consideration of convenience and fairng
Stewart Organizationinc. v. Ricoh Corp.487 U.S. 22, 29 (1988) (internal quotation marks
removed). “A motion to transfer venue underd®4(a) requires the court to weigh multiple fact
in its determination whether transferaigpropriate in a particular caselbnes v. GNC Franchising
Inc., 211 F.3d 495, 498 (9th Cir. 2000). Suchdeximay include: (1) the location where the
relevant agreements were negotiated and executed; (2) the state that is most familiar with th
governing law; (3) the plaintiff's choice of forurfd) the respective partecontacts with the
forum; (5) the contacts relating the plaintiff's cause of acn in the chosen forum; (6) the
differences in the costs of litigation in the two fiorg; (7) the availability of compulsory process
compel attendance of unwilling non-party witnessest (8) the ease of access to sources of prq
Id. at 498-99. “The defendant must make argirshowing of inconvenience to warrant upsetting
the plaintiff’'s choice of forum.”"Decker Coal Co. c. Commonwealth Edison,865 F.2d 834, 843
(9th Cir. 1986).
DISCUSSION
A. Personal Jurisdiction

As for the first prong of the analydigr specific personal jurisdiction, ti@&alder“effects”
test for purposeful direction, Luna asserts 8itadc’s sending of text messages directly to the
California cell phones of California residents ditnges intentional condii@xpressly aimed at
California, and Shac knew the messages were likdhe teeceived and cause harm there. Shac
not dispute that sending the alleged text is amtrdral act, satisfying the first step of the “effect
test. Shac’s main argumentiet it did not “expressly aim” itactivity at California because it dig
not know that Luna was a Califoenresident, and the Ninth Circtias limited findings of “expres
aiming” to cases where the defendamisdngful conduct individually targetedkaownforum
resident. See Bancroft & Masters, Inc. v. Augusta Nat.,|1823 F.3d 1082, 1087 (9th Cir. 2000)
(“From the available cases, we deduce that the reapeint is satisfied when the defendant is allg
to have engaged in wrongful conduct targetea @iaintiff whom the defendant knows to be a

resident of the forum state.”). Although Shaswavare of Luna’s 408 area code when it sent |
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the text, Shac points out that due to the inhiemgobility of cell phonesan area code is not
necessarily indicative of the user’s residehdgkewise, because Shac did not know Luna’s
residence, it did not know thatyaharm was likely to be suffered @alifornia. Luna counters tha

Shac’s willful ignorance of his locatiazannot defeat personal jurisdictioBee Schneider v.

Hardesty 669 F.3d 693, 700-01 (6th Cir. 2012) (“[T]bely possible explanation [for defendant’s

ignorance of the plaintiff's geograghiocation] is that [he] intentiofig buried his head in the san
and that cannot save [him] fromibg subject to jusdiction.”).

The Ninth Circuit has held that the exggeaiming requirement is satisfied when the
defendant’s alleged wrongfabnduct individually targseta known forum residenSee Bancroft
223 F.3d at 1087. However, that is not to sayGlec does, that the express aiming requiremer
can only be satisfied when a defendant actuadlyws the plaintiff's residence with absolute
certainty, as the Ninth Circuit has more rdtestated that “[where [defendant] knewr should
have knowrthat [plaintiff] is a Washington company, [@efdant’s] intentional acts were express
aimed at the state of WashingtorWashington Shoe Co. v. A-Z Sporting Goods f@4 F.3d 668
678 (9th Cir. 2012) (emphasis added). Tl8l®c’s actual knowledge of Luna’s California

residence is not a preregqite for “express aiming.” Shac alsdi@s on the fact that any recipients

of the alleged texts would have made first contégtit Shac in Nevada, but as Luna points out,
specific personal jurisdion may be based solely on forumntacts which the defendant did not

himself initiate. See Brainerd v. Governoos the Univ. of Alberta813 F.2d 1257, 1259 (9th Cir.

1989) (finding defendant purposefully directed ¢domduct at Arizona and was subject to specifi¢

personal jurisdiction there when the only contaatk the forum were phone calls placed from
Arizona to the defendant in Canadahe Court agrees with Lunaathwhere Shac intentionally se

text messages directly to cell phones with @atifa based area codes, which conduct allegedly

2 Shac requests that the Court take judicial notidarek articles or studies it attached to its repl
pertaining to (1) the lack ofaociation between cell phone aredes and their actual geographid
location, (2) the frequent migran of Californians to Nevada, and (3) the high number of Las
Vegas residents with foreign area cod8seReply Supp. Def.’s Mot. Dismiss, Dkt. No. 23. Shg
maintains that the material is “not subject to oeable dispute because it. . . can be accurately]
readily determined from sources whose aacy cannot reasonably be questioned.”(quoting
Fed. R. Evid. 201(b)). Luna timely objecteSleeObjs. Def.’s Reply Evid., Dkt. No. 24. The Coj
agrees with Luna that these ddigare subject to reasonablepdite and DENIES Ht’s request fo
judicial notice. Neverthelesthe Court acknowledges that a cell pbas mobile and therefore its
area code does not necessarily indicate the user’s residence.
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violated the TCPA and gave rise to this actiShac expressly aimed its conduct at California.
Likewise, Shac knew that the alleged harm cabgeithe text messages it sent to California cell
phones was likely to be suffered in California. Acaogly, the “effects” test is satisfied, and Lur
has met its burden of demonstngtithat Shac purposefully directiésl activity at the forum state.
Shac does not dispute that the claim arises oitss &drum related activities, so the burden
shifts to Shac to “come forward with a ‘compellicgse’ that the exercise of jurisdiction would n
be reasonable.'SchwarzeneggeB74 F.3d at 803. In its motion, Shac only makes the conclus

assertion that a finding thatdbuld “possibly have knowledge thakaintiff would suffer harm in

the State of California . . . would subject SHAhationwide personalijisdiction, an unreasonable

precedent that would offend ‘traditial notions of fairplay and sulasitial justice.” Mot. at 7
(quotingInternational Shoe Co. v. Washingt@26 U.S. 310, 316 (1945)). However,
notwithstanding that this finding does not subfeleac to nationwide jurisction, the converse of
Shac’s hypothetical hardly seems fair either, tlediéndants are free to unlawfully contact the c¢g
phones of individuals all over theurttry yet be shielded from hang to defend themselves outsig
their home forum merely because area codes dbawet a 100% correlation with residence.
Regardless, Shac’s lone, conclusory statereas not amount to a “compelling case” that
exercising specific personal juristion is unreasonable here.

When Shac intentionally sent unsolicited teyd¢ssages advertising Sapphire to Californig
cell phone numbers, which conduct gave rise tolitigaition, it purposefullydirected its activity to
California such that Shac is reasonably subjettieégpersonal jurisdictioaf this Court. This
finding is consistent with several district countso have found the exercise of specific persona
jurisdiction proper in cases involviralleged TCPA violations basex calls made to a plaintiff's
cell phone.See Heidorn v. BDD Marketing & Mgmt. Cblo. C-13-00229 JCS, 2013 WL 65716
(N.D. Cal. Aug. 19, 2013) (exercising persopaisdiction over out-of-state defendant who
contacted plaintiff's California cefthone in violation of the TCPABaker v. Carribean Cruise
Line, Inc, No. CV 13-8246-PCT-PGR, 2014 WL 880634 (DizAMar. 6, 2014) (“[The] complain
in this case is sufficient to establish spegtiigsdiction, based on thelagation that Defendant

made calls to Plaintiff's Arizona [cell phone] numiagd the fact that those calls are the basis fg
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Plaintiff's claims.”}’; Branham v. I1SI Alarms, IncNo. 12-CV-1012 (ARR)(MDG), 2013 WL
4710588 (E.D.N.Y. Aug. 30, 2013) (“[S]ince the TCPAessentially a strict liility statute . . .
defendants reasonably should havicgrated that the use of [antamated] system to call a New
York cell-phone number could subject thenb&ing held into court in New York.”Hudak v.
Berkeley Group, In¢No. 3:13-cv-00089-WWE, 2014 WL 354676 (D. Conn. Jan. 23, 2014)
(finding “purposeful availment” prong satisfied wheatefendants allegedly caused calls to be m
to plaintiffs cell phone in violation of the TCPAAccordingly, Shac’s motion to dismiss for lack
personal jurisdiction is DENIED.
B. Venue

Alternatively, Shac requests that the Court tranfisrcase to the District of Nevada in th
interest of justice because “all potential evidermeddting to Luna’s allegations is in Nevada, not
California, and it would be “extremetost-prohibitive” to litigate tb case in California. Although
presumably much of the information Shac will proelis in Nevada, at thoint no discovery has
taken place, and Shac provides no support for its conglassertions as to the location of evide
and the costs of litigation. Thus, Shac has notitsé&urden to show that the Court should rejec
Luna’s choice to bring this action in his residiEmwtim. Accordingly, Shag’ alternative request to
transfer this case is DENIED wibut prejudice to move for a trapsiof venue if during the course
of discovery it becomes apparent that the Distridiievada is clearly gnmore convenient forum.

IT IS SO ORDERED.
Dated: July 14, 2014

3 Although the order does not expslysstate that the number wassaciated with a cell phone, the

complaint alleges that it waseeComplaint at 3Baker, No. CV 13-8246-PCT-PGR (D. Ariz. Oc
10, 2013) (“[Defendant] placed calls Rdaintiff's cellular telephone.”)
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C14-00607 HRLNotice will be electronically mailed to:

Abigail Ameri Zelenski  Abigail@jlglawyers.com

Christine Marie Pham  christine@jlglawyers.com

David Zelenski  david@jlglawyers.com

Mark Ernest Ferrario  ferrariom@gtlaweplvlitdock@gtlaw.comrosehilla@gtlaw.com
Michael Joe Jaurigue michael@jauriguelaw.com

Stephanie Danielle Ahmad ahmads@gtlam,c8FOLitDock@gtlaw.com, tasistaj@gtlaw.com

Tyler Ryan Andrews andrewst@gtlaam, bonnerc@gtlaw.com, heilichj@gtlaw.com,
Ivlitdock@gtlaw.com

Counsel are responsible for distributing copiesf this document to co-counsel who have not
registered for e-filing under the court's CM/ECF program.




