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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

BURTON RICHTER, an individual; LINDA
COLLINS CORK, an individual; GEORGIA
L. MAY, an individual; THOMAS
MERIGAN, an individual; ALFRED
SPIVACK, an individual; and JANICE R.
ANDERSON, an individual; on behalf of
themselves and all others similarly situateq

Plaintiffs,

V.

CC-PALO ALTO, INC., a Delaware
corporation; CLASSIC RESIDENCE
MANAGEMENT LIMITED
PARTNERSHIP, an lllinois limited
partnership; and COEVELOPMENT
GROUP, INC., a Delaware corporation,

Defendant.

Case N0.5:14-CV-00750EJD

ORDER GRANTING DEFENDANTS’
MOTIONS TO DISMISS

[Re: Dkt. Nos. 13, 20, 21]

Plaintiffs Burton Richter, Linda Collins Cork, Georgia L. May, Thomas Marjd\Ifred

Spivack, and Janice R. Anderson (collectively, “Plaintiffs”) bring this putatass action suit

againstDefendants C&alo Alto, Inc. (“CCPA”), Classic Residence Magament Limited

Partnershig"“CRMLP”), and CGDevelopment Group, Inc. (“CC-D%(collectively,

“Defendants”). Presently before the court is Defendants’ Motions to Disttasgiffs’ Class

Action Complaint (“*Complaint”). Having reviewed the parties’ papers and heardrgument,

Defendants’ motions are GRANTED for the reasons stated below.

CaseNo. 5:14CV-00750EJD

ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMISS
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l. BACKGROUND

Plaintiffs are senior citizens who live at the Vi at Palo Alto (“the Mg retirement
communityin Palo Alto, California Compl. at § 1, 43. The proposed class consists of all
individuals who resided at the Vi between January 1, 2005 and the priesextt] 2. Defendant
CC-PA is the entity that owns and operates the Vi,eféndant CEDG (or CGChicago) is CC-
PA’s corporate parentd. at 3. To live at the Vi, Plaintiffs enter into a Continuing Care
Residency Contract (“Residency Contract”) with €8- 1d. at 1 4, 45. Plaintiffs must also pay
an entrance fee, ranging from $745,500 to $4,620,800, and monthly fees, ranging from $4,32
$9,320, depending on the type of apartment occupabdat § 50.

The entrance fees are loans to-BE, a repayable portion of which is to be repaid to
Plaintiffs’ heirs or estate after they pass away, or directly to Plainttés thie sale of their
apartments at the Vild. at 11 4750. Since the Vi’'s opening in 2005, Plaintiffs have collectively
loaned Defendants over $450 million in entrance fégsat 1 5. Plaintiffs allege thavithout
their knowledgeCC-PA collected entrance feesdatransferred over $190 million of that money
to CC-DG without obtaining security or any repayment promigeat § 7. Consequently, CEA
allegedly does not have enough money to refund the loans when they become duePdad CCH
disavows any obligation to do sdd. at §78. Plaintiffs contend thatontinuing care retirement
communities, such as the Vi, are requireddajifornialaw to maintain reserves acting as securit
for the entance feesld. at 11 6, 51.CC-PA allegedly now has a deficit ofver $300 million and
owes Plaintiffs over $450 millionld. at 71 9, 58.

Plaintiffs also allege that the monthly fees they pay have been artificiallieohfliae to
three improper charges levied by Defendadsat § 10 Frst, CGPA has been assessed an
increased property tax by the Santa Clara County Tax Assessor based onegfséantirial
profit” from the transfer of over $174 million to CC-DG, and €8-has stated that it will pass
these taxes to Plaintiffs in the form of higher monthly fddsat 19 11, 63-68. Prior to the
assessment, CBA returned operating surplus to residents, but since then, no surplus has beg

returned.ld. at § 66 n.5.Second, Defendants have allegedly improperly allocated earthquake
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insurance premiums to Plaintiffs, even though under the terms of the Residen&acContr
Plaintiffs should not incur insurance charges attributable to anything b#refurniture, fixtures,
and equipmentld. at 1 12, 69-73. Third, Defendants have allegedly improperly charged
Plaintiffs for “marketing cost$,which were ostensibly incurred for promoting the Vi, but instead
funded CCBG's national marketing progrand. at 1 13, 74-75.

Plaintiffs commenced the instant action on February 19, 2014llage the following
claims: (1) concealment; (2) negligent misrepresentation; (3) brearctuoiary duty and
constructive trust; (4) financial abuse of elders in violation of Californidafeand Institutions
Code 88 15600, et seq.; (5) violation of the California Consluegal Remedies Act, California
Civil Code 88 1750, et seq.; (6) violation of California Business and Professions Code 88 171
et sq@.; and (7) breach of contrackeeDkt. No. 1. In March 2014, Defendants filed their Motion
to Dismiss. SeeDkt. Nos. 13, 20, 21. Plaintiffs filed an opposition brief, and Defendants filed
reply brief. SeeDkt. Nos. 29, 31. Oral argument was held on September 9, 2014.

Il. LEGAL STANDARD

A. Motion to Dismiss for Failure to State a Claim

Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead each clahrsufficient
specificity to “give the defendant fair notice of what the . . . claim is and the grapndswhich

it rests.” Bell Atl.Corp. v. Twombly, 550 U.S. 544, 555 (2Q@internal quotations omitted). A

complaint which falls short of the Rule 8(a) standard may be dismissed if it fatlt¢oa claim
upon which relief can be granted. Fed. R. Civ. P. 12(b)(6). “Dismissal under Rule 1&(b)(6)

appropriate only where the complaint lacks a cognizable legal theory @ieniffacts to support

a cognizable legal theory Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9th

Cir. 2008). Moreover, the factual allegations “must be enough to raise a rigl¢talbove the

speculative level” such that the claim “is plausible on its fadevombly, 550 U.S. at 556-57.
When deciding whether to grant a motion to dismiss, the court generally “may natecon

any material beyond the pleading$fal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d

1542, 1555 n.19 (9th Cir. 1990). The court must generally accept as true alpfeeeled factual
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allegations.” Ashcroft v. Igbal, 556 U.S. 662, 664 (2009). The court must also construe the

alleged facts in the light most favorable to the plaintifbve v. United States, 915 F.2d 1242,

1245 (9th Cir. 1988). However, the court may consider material submitted as part of the
complaint or relied upon in th@mplaint, and may also consider material subject to judicial

notice. SeeLee v. City of Los Angele250 F.3d 668, 688-89 (9th Cir. 2001). But “courts are n

bound to accept as true a legal conclusion couched as a factual allegat@mibly, 550 U.Sat
555.

B. Motion to Dismiss for Lack of Subject Matter Jurisdiction

A party may file a motion to dismiss with the Court for lack of subject matter jurisalictio
Fed.R. Civ. P. 12(b)(1)Federal courts are courts of limited jurisdicti@djudicating oly cases

which the Constitution and Congress authorize. Kokkonen v. Guardian Life Ins. Co. of Am.,

U.S. 375, 377 (1994)An Article Ill federal court must ask whether a plaintiff has suffered
sufficient injury to satisfy the “case or controversy”uggment of Article IIl of the U.S.
Constitution. To satisfy Article Il standing, a plaintiff must allege: (1) an injury ict fat is
concrete and particularized, as well as actual and imminent; (2) that theisnjairyy traceable to
the challenge action of the defendant; and (3) that it is likely (not merely speculativeththat

injury will be redressed by a favorable decision. Friends of the Earth, Inadiawdnvtl.

Servs., InG.528 U.S. 167, 180-81 (2000); Lujan v. Defenders of Wildlife, 504 U.S. 555, 561—

(1992).

At least one named plaintiff must have suffered an injury in f8etLierboe v. State

Farm Mut. Auto. Ins. Co., 350 F.3d 1018, 1022 (9th Cir. 2003) (“if none of the named plaintifi

purporting to represent a class estdi@gsthe requisite of a case or controversy with the
defendants, none may seek relief on behalf of himself or any other member of#ie dlae
Supreme Court recenttgiterated that “the threatened injury mustbdainly impendingo
constitute injuy in fact, and that allegations pbssiblefuture injury are not sufficient.’Clapper

v. Amnesty Int'l USA, 133 S. Ct. 1138, 1142-43 (2013) (internal quotations omitted) (emphag

original).
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A suit brought by a plaintiff without Article 11l standing is not a “case artooversy,” and
an Article Ill federal court therefore lacks subject matter jurisdictiar the suit.Steel @. v.

Citizens for a Better Ent;’'523 U.S. 83, 101 (1998)A party invoking the federal coust’

jurisdiction has the burden of proving the actual existence of subject matteichiois”

Thompson v. McCombe, 99 F.3d 352, 353 (9th Cir. 1996).court determines that it lacks

subject matter jurisdiction, the court must dismiss the act@al.R. Civ. P. 12(h)(3).
1. DISCUSSION

Plaintiffs’ claims against Defendants are based on two fees that they pagyaotine Vj
an entrance fee and a monthly f&efendants argue that Plaintiffs lack standing to assert their
claims because they have not suffered an injury in fact.
A. Entrance Fee

Theentrance fee is allegedly characterized as a “loan” t&*8Ca portion of which is
repaid to the resident or the resident’s estate when the Residency ContraatermComplat
11 4749. Thecontractterminates when the resident decides to leave the Vi or when the resid
passes awayld. at § 49. Upon termination of tltentract the repayable portion of the entrance
fee is due at the earlier of: (i) fourteen days after resale of the resideartimapt, or (ii) ten years
after termination.ld. The amount of the entrance fee that is repaid depends on the date the
resident entered the community, as the repayable percentage has decreased dgeatifds.
Plaintiffs allege that C&PA has transferred over $190 million to CC-DG, and will be financially
incapable of honoring its debts when they become et § 7. Tis practice allegedlynpairs
the value of Plaintiffs’ security intereshderlying the loan made to CC-PA through the entrance
fee. Id. at 11 8, 60.

Defendants argue that Plaintiffs have not suffered an injury irbéetuse the entrance feq
is a general unsecured loan for which thereoisagnizable security interest, afiére are no
allegations tha€CC-PA has already failed to meet a repayment obligatkt. No. 13, Motat 6
7. Plaintiffs contend that they have a security interest established by tderiRgsContract and

state law and they suffered injury resulgrirom CGPA’s upstreaming of the entrance fees to
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CC-DG that rendered CC-PA unable to cover the amounts due. Dkt. No. 29, Opplaatsb
determine whether Plaintiffs have standing, a security interest must exidaandf® must have
sufficiently alleged injury to that security interest.

1. Existence of &ecurity Interest

Plaintiffs argue thatheir entrance fee constitutes a security interest. A security interest

“an interest in personal property or fixtures which secures paymentforrpance of an

obligation.” Cal. Com. Code 8§ 12()(35). A “security agreement” is defined as “an agreement

that creates or provides for a security interegl."at 8§ 9102(a)(73).Plaintiffs attempt to establish
a searity interest in three ways: the loan was a secured loan because the‘tamsecured” was
never used; (Runder California case law, lenders have a security interest in thetgreplgject to
the loan; and (Bunderthe California Health &Safety Code, the statutory reserve requirement iS
an implied term of the contracOpp. at 5. Each will be addressed in turn.
I. Type ofLoan

The Residency Contraahd the promissory note state that the entrance fee is a “loan” t
CC-PA, with a portion of that loan to be repaid to the resid&eeDkt. No. 1, Exh. 5, Residency
Contract§ 8.5 Dkt. No. 1, Exh. 6Entrance Fee Prassory Noteat1. Neither document
specifies whether the loan is “secured” or “unsecured.” Plaistifigesthat the missing term
“unsecured” indicates a secured lpand thus creates a security inter&eMot. at 5. This
argument is unpersuasive. Plaintiffs do not argue thitterdl was provided in exchange for the
loan, which is indicative of a secured loan, nor do they argue that other documentedakeasr t

with the Residency Contract established a security interestveleg Cnty. Bank v. Progressive

Cas. Ins. Co., 854 F. Supp. 2d 697, 704 (N.D. Cal. 2012) (“Several California cases suggest
multiple documents can form a setyrgreement[.]”). Plaintiffsattemptat establishing a
security interest solely becauge term “unsecured loan” is absent from the reantffails.
il. Lenders’Security Interest Under California Case Law
Plaintiffs argue tha€alifornia case law recognizésat lenders, such as Plaintiffs, have a

security interest in the property subject to the loan (here, the entrance@pgs)at 5. This
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argument is also unpersuasivehe decisions cited by Plaintifége “waste” cases pertang to
“conduct on the part of the person in possession of property that substantially impairatsg s

interest in the property.” Bedrock Firinc.v. United States?013 WL 2244402, at *9 (E.D. Cal.

May 21, 2013). Generally, waste cases deal with the “loss of value of a sextarestiresulting

from actual physical damage to the underlying real propetty.at *10, see alsd-ait v. New

Faze Deg., Inc,, 207 Cal. App. 4th 284, 290 (2012) (plaintiffs alleged their security interest was

impaired because the purchasers demolished the lg)ildiioreover, Plaintiffs relpn decisions
that involved secured obligations where collateral was pledgeekcasity. Se®&edrock 2013

WL 2244402, at *8 (federal tax lien against the propeRg)t, 207 Cal. App. 4th at 290 (secured
by a deed of trust); Thdippon Credit Bank v. 1333 N. Cal. Boulevard, 86 Cal. App. 4th 486, 4

(2001) (secured by a deed of trust). Here, there is no indication of physical dantegpraperty
or of a secured obligation. The decisions cited by Plaintiffs are inappositéhématempt at
establishing a security interest under this argument fails.
iii. Security Interst Provided by Statute

Plaintiffs argue that ahe time the Residency Contract vea®cuted, the statutory reserve
requirementprovided by the continuing care contract statutes undézdhforniaHealth & Safety
Code operatedsaan implied term of theontract Opp. at 5.Plaintiffs allegethat section 1792.6
required companiesperating a continuing care retirement community, such as the Vi, to main
a certain level of cash reserves for repayment of refundable contnagdtsection 1793 required
companies to disclose their failure to maintiiat cash reserveCompl. at § 51Defendants
argue that section 1793 is obsolete because it was superseded by section 1782d6ipand
1792.6 does not apply because the Residency Contract is edtiradable contract.” DkiNo. 31,
Replyat 4.

A “refundable contract” is:

a continuing care contract that includes a promise, expressed or implied, by the
provider to pay an entrance fee refund or to repurchase the transferor’s unit,
membership, stockor other interest in the continuing care retirement community

when the promise to refund some or all of the initial entrance fee extends beyond
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the resident’s sixth year of residency. Providers that enter into refurcdeddtacts

shall be subject to ¢éhrefund reserve requirements of Section 1792.6. A continuing
care contract that includes a promise to repay all or a portion of an eneartbatf

is conditioned upon reoccupancy or resale of the unit previously occupied by the
resident shall not be considered a refundable contract for purposes of the refund
reserve requirements of Section 1792.6, provided that this conditional promise of
repayment is not referred to by the applicant or provider as a “refund.”

Cal. Health & Safety Code § 1771(r)(2). Section 1792.6(a) states that “[a]ny proffeteng a
refundable contract, or other entity assuming responsibility for refundabteacts, shall maintain
a refund reserve in trust for the residents.” Section 1793(a) likewise stataspghavider

offering a refundable contract, or other entity assuming responsibilitgfiordable contracts,
shall maintain a refund reserve fund in trust for the residents.” Moreover, sectiof) $7%886:

“All continuing care retirement communities offering refublgaentrance fees that are not secureg
by cash reserves, except those facilities that were issued a certificate atyaptiwrto May 31,
1995, shall clearly disclose this fact in all marketing materials and contioaregcontracts.”

In dispute is Wether the Residency Contract is a “refundable contract.”islftihen
section 1792.6 would apply and the Vi would be required to keep a refund reserve. Also in
dispute is whether section 1793(f) is still good law, which would require the Vi to distdos
failure to maintain the refund reserve.

Defendants argue that the Residency Contract is not a refundable cobffactd for the
first time in its reply briefs a letter from the California Department of Social Services (“DSS”)
to demonstrate that section 1792.6 does not apply to the Residency Contract. Reply at 4.

At this time, however, the court declines to take judicial notice of the DSS lettardacit

is material outside the pleadings and presents a fact in dispe#tee v. City of Los Angeles

250 F.3d 668, 688 (9th Cir. 2001) (in a motion to dismiss, materials outside the pleadings ca
be considered); United States v. LSL Biotechnologies, 379 F.3d 672, 699-700 (9th Cir. 2004

(considering evidence outside the four corners of the complaint converts a raatismiss into a

request for summary judgment). As such, the court suadtiate the complaint and accept well

! The DSS is the agency charged with enforcing the continuing care contraietsstat
8
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pleaded factual allegations as true. Plaintiffs assert that sections 1792.6 andrE7@38lated,
but they do not allege that the Residency Contract is a refundable contract sulgetons s
1792.6 and 1793SeeCompl. at 1 6, 51-52, 87, 100, 146, 148, 150, 158. This is not a well-
pleaded allegation. Accordingly, Plaintiffs’ attempt at establishing a $gaugrest under this
argument fails.

2. Injury to Security Interest

Even asuming that Plaintiffsentrance fee constitutes a secuirtierest, in order to have
standing, Plaintiffssecurity interest must have been harméah injury in fact is “an invasion of a
legally protected interest which is (a) concrete and particularized, aadt(i@ or imminent, not

conjectural or hypothetical.Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (199&)efnal

guotations and citationsyotted). The Ninth Circuistated that “a concretesk of harm to the

plaintiffs” and “a credibléhreatof harm” can be sufficient fanjury in fact. Harris v. Bl. of

Supervisors, L.A. Cnty., 366 F.3d 754, 761 (9th Cir. 2004) (internal quotatiortstainohs

omitted). Here,for the purpose of this argument, the coutt assumethat Plaintiffs have a
legally protected interest that is concrete and particularizeslecurity interest established by the
entrance fee The inquiryis whether there iscual or imminent injury in fact.

As to actual injuryPlaintiffs do not allege that GBA has already faileth meet a
repayment obligationThere is no indication that any Plaintiff has terminated his/her Residenc
Contract and has been denied the repayable portion of the entrantlife®as confirmed at
oral argument. Thus, there is no actual injury.

Plaintiffs then argue imminent injury in fact. At oral argument, Plaintiffs relieldamis

v. Board of Supervisort® argue that there is sk CCPA will not be able to make the

repayments when they become d&ee alsdpp. at 7-8.Theimminentinjury in Harris,
however, is distinguishabfeom the instant matter. The plaintiffsiarriswere chronically ill
individuals who faced the risk of losing medical serviddarris 366 F.3d at 762. The Ninth
Circuit found the plaintiffs to have “demonstrated that the Coaingady[had] difficulty

providing” access to care, and tHafliven the current crisis in the county health care system arj

9
Case No. 5:14V-00750EJD
ORDER GRANTING DEFENDANTS' MOTIONS TO DISMISS

d



United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

existing shortages and delays, it [was] not speculative to anticipatedbeingthe resources
available [wouldffurtherimpede the County’s ability to deliver medical treatmetarris 366
F.3d at 762 (emphasis added). By contrast, here, Plaintiffs are not alreadyigourgh the
process of seeking refunds only to find ttedir repayment requests wedenied. In fact, there is
no indication that any Plaintiff has yet attempted to resell their apartment or chiorgical
heath that termination is imminentAccordingly, there is no indication that Defendants will
further deprive Plaintiffs of a repayment.

Thus,Plaintiffs havenotadequatelyghownan existing harm or an imminent hanm
regards to their entrance femsch that they can establish an injury in fact.
B. Monthly Fees

Plaintiffs allege that the monthly fees have been artificially inflated withrdsgo three
items: (1) property taxes; (2) insurarfees and (3) marketing fees. Compl. at 1 T&
determine whether Plaintiffs have sufficiently alleged a claim based on titélynfees, the court
mustexamine the Residency Contract. To interpret a contract, “[t]he court must ktdbk fine
language of the contraict order to ascertain its plain meaning or the meaning a layperson wol

ordinarily attach to it.”"PerezEncinas v. AmerUs Life Ins. Co468 F. Supp. 2d 1127, 1133 (N.D.

Cal. 2006). The “[llanguage in a contract must be interpreted as a whole, aadinctimstances
of the casel.]”Id. (internal quotations and citations omitted).

1. Property Taxes

Plaintiffs allege thabecause of the upstreamiofjffees CCPA has been assessed an
increased takability that it will pass on to Plaintiffs in éhform of higher monthly fees. Compl.
at 111. While Defendants haviedicatedthat they will paythe $12 million inassessebdack
taxes, Plaintiffs willallegedlybear ultimate responsibility for those taxes and will pay themg
forward. Id. at {1 6566. Defendants argue that Plaintiffs do not claim they have already beer
harmed by the increased taxes, rather they only speculate that they may dx ihahma future.
Mot. at 7. Moreover, Defendants contend that the allegations contradict the ResidetragtC

which provides that real estate taxes are an operating expense of the cgnorampaid from
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monthly fees.Id. at 7-8. In response, Plaintiffs argue that Defendants owed the community a
credit for an annual operating surplus, which would have reduced their monthiyifedes;
Defendants agreed to pay the assessedtaaek, they suspended the credit pending their appe
of the tax assessment. Opp. at 6. Plaintiffs have not received this credit, thusridaey w
overcharged as a result of the taxes levied.

The Residency Contract states that real estate taxes and assessments witldx imthe
monthly fee. Residency Contract § 2.1.15. Plaintiffs atimattDefendants havagreed to pay
theassessellacktaxes Opp. at 6. Moreover, the contract provides that a surplus of the
community operating revenues may be applied as a credit to the resident® AtsQiscretion.
SeeDkt. No. 1-3, Residency Contract, Appendix D at®2.oral argument, Defendants argued
that while at one time they distribdtsurplus funds to the residents, it was at Defenslant’
discretion to do soln response, Plaintiffs argued that there is a written policy statemengstatin
that an excess amount will be subject to refund, but no citatithetpolicy statement was
provided. Also, Plaintiffs stated that after this matter was fully briefetgrdants bganissuing
refunds. At the conclusion of Plaintiffs’ argument, the court@skaintiffs counsel to define the
harm. Dkt. No. 50, Trastript at 40. Plaintiffscounsel replied that it is an impairment of the
security and that the reserve required by California law is not being folloedConsidering the
language of the contract and counsel’s statements at oral argument, titehaim resulting from
the suspension of the credit becaasg credis disbursedreat Defendantsdiscretion
Accordingly, there is no injury in fact.

2. Insurance Charges

Defendants have allegedinproperlychargedearthquake insurance premiums to
Plaintiffs and will, in the event of an earthqua&leargethe deductibles to Plaintiffs. Compl. at
12. Under the Residency Contract, insurance charges attributable to anythirigatHarniture,
fixtures, and equipment should allegedly be borne by CC-PA and not the reslderaintiffs
also allege that Defendants failed to disclose from the outset that Plaintiffs veorddponsible

for insurance charges related to the exterior of the buildiltgsDefendnts argue the Residency

11
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Contractprovidesthatthe monthly fees are intended to pay for all operating costs of the
community, including costs of insurance policies. Mot. ain&esponse, Plaintiffsontend that
the Residency Contrastates that resahts arenly responsible for replacement of capital items,
which do not include the buildings at the Vi. Opp. at 6.

The Residency Contract provides that residents are responsible for all cgstsating
thecommunity, and such operational costs are intended to be paid from the monthly fees.
Residency Contract 88 2.1.16, 3.3.2. Operating costs include “the costs of insurance policie
including property, casualty and liability insurance policidsl.’at § 3.3.3.Based on the plain
meaning of the&ontract, insurance policy payments are part of operating costs thatchiir®ipai
the monthly fees. Accordingly, there is no injury in fact.

3. Marketing Fees

Plaintiffs allege that Defendants used the term “marketing costs” in a misleadingma
by charging Plaintiffs for marketing activities that did not promote the Vi, but shétealed CC
DG’s national marketing program. Compl. at § I&fendants argue that Plaintifie not
provide sufficient basis for this allegation. Mot. at 8-9.

TheResidency Contract provides that an operating cost to be paid from the monthly fq
includes “any marketing costs.” Residency ContractaB88. While Plaintiffs ray believethat
marketing costs were specific to the Wiere are no such representations in the contract
Accordingly, there is no injury in fact.

4. Conclusion

The Residency Contract signed by each Plaintiff clearly provides that méegklwill be
used to pay for general operating costs, insurance costs, and marketing cosiffs Réve not
alleged sufficient injoy in fact to have standing fataims arising from their monthly fees becaus
nothing has occurred to run afoul of the contract terms.

As the court has determined that Plaintiffs lack standing to pursue their clams, th

remainder of Defendants’ Motion to Dismiss will not be discussed.

12
Case No. 5:14V-00750EJD
ORDER GRANTING DEFENDANTS' MOTIONS TO DISMISS

UJ

eS




United States District Court
Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Iv.

CONCLUSION

In light of Plaintiffs’ inability to show an injury in fact necessary for standing, Defendants’

Motions to Dismiss Plaintiffs’ Complaint are GRANTED with leave to amend. If Plaintiffs wish

to further amend their Complaint, the court orders that it be filed within 15 days of the date of this

order.

Because the Complaint is presently dismissed 1n its entirety, the court declines to set a case

management schedule at this time. However, the court will address scheduling issues as raised by

the parties should it become necessary.

IT IS SO ORDERED.

Dated: November 25, 2014

EDWARD J. DAVILA;

United States District Judge

13

Case No. 5:14-CV-00750-EJD
ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMISS




