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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

TODD SHARP and MARIA SHARP,
individuals,

Case No.: 14-CV-00831-LiK

)

)
Plaintiffs, ) ORDER GRANTING DEFENDANT'S
)  MOTION TO DISMISS
V. )
)
)
)

NATIONSTAR MORTGAGE, LLC, and
unknown business entity; AURORA
COMMERCIAL CORP., an unknown busines}k
entity; and DOES 1 through 25, inclusive,

)
Defendants. %

Plaintiffs Todd Sharp and Maria Sharp (“theafs”) allege thabefendants Nationstar
Mortgage, LLC (“Nationstar”) and Aurora Commercial Corp. (“Aurora”) (collectively,
“Defendants”) engaged in predagdending practices to Plaintiffgletriment. Before the Court is
Defendants’ Motion to Dismiss. ECF No. 11. TMetion has been fully briefed. The Court finds
the matter suitable for decision without aaafjument under Civil Local Rule 7-1(b) and
VACATES the hearing set for September 4, 2014,;30 p.m. Having considered the submission
of the parties and relevant law, the C@sBRANTS Defendants’ Motin to Dismiss without
prejudice for the reasons stated below.

l. BACKGROUND

A. Factual Background
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On or around September 27, 2006, the Sharps took out a $997,500 loan from Blue Ad
Financial Services, Inc. (“Blued®obe”) secured by a deed of traginst real property located at
25011 Hidden Mesa Court, Monterey, Californith¢ property”). (“SAC”) ECF No. 8 1 1, 10-11.

1. ForeclosureTimeline

Due to the Sharps’ failure to stay current on the loan, Cal-Western Reconveyance recq
a notice of default on June 17, 2009.11 13-14. On November 15, 2010, the deed of trust was
assigned to Aurora. ECF No. 11-2 at 8. After tharfh failed to cure the delinquency, a notice of
trustee’s sale was recorded on DecembeRQ50, setting a sale date of January 4, 2@l &t 5.
The sale did not proceed, however, and on 2812012, Aurora assigned the deed of trust to
Nationstarld. at 12; SAC { 26.

A second notice of trustee’s sale was reedrdn December 18, 2012, sajta sale date of
January 15, 2013. ECF No. 11-2 at 15. The propeaty eventually sold at public auction on
March 5, 2013, at which timergverted to Nationstald. at 18-19.

After purchasing the property, Nationstdedi an unlawful detainer action against the
Sharps in Monterey County Superior CaomtMarch 28, 2013. ECF No. 11-3 at 8; SAC { 28. On
July 2, 2013, the state cawntered judgment against the Shapd in favor of Nationstar, and
issued a writ of possession. ECB.NL1-3 at 27; ECF No. 11-4 at 2.

2. The Sharps’ Allegations

The Sharps allege that sometime prioFébruary 2009, the Sharps contacted Aurora anc
requested an alternative tadclosure. SAC { 17-18. On February 17, 2009, following a series
agreements written on Aurora letterhead, the @hbegan making payments to Aurora to avoid
foreclosure and to help the Shagasn the right to refinanckl. The Sharps allege that these
written agreements were intended@gclosure prevention alternativéd. § 21. The Sharps also
allege that in return for these paymentsragka promised to modify the Sharps’ lo&h. 7 18, 22.

On November 24, 2010, Aurora returned tharfl’ most recent payment and notified the
Sharps that the payment did not make the tarent, that the Sharpsad no arrangement with

Aurora to bring the loan current, and thus tihatloan would be referred to foreclosuce.y 23.
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The Sharps now bring six causes df@tagainst Defendants: (1) intentional
misrepresentation; (2) negligent misrepresentaf@®nhreach of contract; Ybreach of the implied
covenant of good faith and fair dealing) (Bomissory estoppel; and (6) negligendeat 5-12.
The Sharps also bring two additional causes of action against Aurora only concerning the
foreclosure postponement payment$:.ddnversion and (2) embezzlemddt.at 1.

3. The Sharps’ Bankruptcy Petitions

The Sharps have also collectively submitiaar foankruptcy petitions and received a serie
of automatic stays from any act to obtain pogeassf property of the estate until the time of
dismissal or discharge tie bankruptcy proceedingSee, e.gECF No. 11-8 at 7 (noting that the
court lifted the automatic stay in Todd Spiarbankruptcy proceeding on December 18, 2013).
Maria Sharp filed a bankruptcy petition in then@al District of Calibrnia on July 23, 2013. ECF
No. 11-5 at 6. Todd Sharp filed artkauptcy petition in the Northeristrict of California on July
24, 2013. ECF No. 11-4 at 7. Maria filed a seconkhaptcy petition in th&€entral District of
California on October 7, 2013, EQ¥0. 11-6 at 5, and a third baniatcy petition in the Central
District of California on Februg 3, 2014, ECF No. 11-7 at 5. Noakthese bankruptcy petitions
disclosed the Sharps’ claims against Nationstar and Ausesi=CF No. 11-4 at 17 (Todd Sharp
acknowledging that he had no “counterclaims efdiebtor”); ECF No. 11-&t 20 (Maria Sharp
acknowledging that she had no “counterclaims efdabtor”); ECF No. 11-6 at 19 (same); ECF
No. 11-7 at 17 (same).

B. Procedural History

On January 6, 2014, the Sharjsd their original complainin Monterey County Superior
Court. ECF No. 1 at 2. On January 22, 2014 Sharps filed a First Amended Complaiiat. On
February 25, 2014, Defendants renubtiee pleading to this Coult. Defendants filed a motion to
dismiss pursuant to Federal Rule 12(b)(6March 4, 2014. ECF No. 5. Reer than respond to
Defendants’ motion, the Sharfiled the SAC on March 28, 20£4ECF No. 8. On April 8, 2014,

Defendants filed the instant Motion to Dismi§®4ot.”) ECF No. 11. Defendants accompanied

! The filing of the SAC mooted Dendants’ first motion to dismiséccordingly, Defendants’ first
motion to dismiss, ECF No. 5, is DENIED as moot.
3
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their Motion with a Request for Judicial Noti¢deCF No. 11-1. On April 22, 2014, the Sharps filec
an Opposition to the Motion to Dismiss. (“Opfj ECF No. 12. Defendants replied on April 29,
2014. (“Reply”) ECF No. 13.

. LEGAL STANDARDS

A. Motion to Dismiss

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaint to include “a
short and plain statement of the claim showing tir@fpleader is entitled to relief.” Fed. R. Civ. P
8(a)(2). A complaint that fails to meet this stard may be dismissed pursuant to Federal Rule of
Civil Procedure 12(b)(6). The Suprerourt has held that Rule 8¢aquires a plaintiff to plead
“enough facts to state a claim to rélieat is plausible on its faceBell Atl. Corp. v. Twomb|\550
U.S. 544, 570 (2007). “A claim has facial plausibilithen the plaintiff pleasifactual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009). “The plausityilstandard is not akin to a
probability requirement, but it asks for more tlzasheer possibility that a defendant has acted
unlawfully.” Id. (internal quotation marks omitted). For purposes of ruling on a Rule 12(b)(6)
motion, a court “accept[s] factualedations in the complaint as true and construe[s] the pleadings
in the light most favorable the nonmoving partyManzarek v. St. Paul Fire & Marine Ins. Co.
519 F.3d 1025, 1031 (9th Cir. 2008).

However, a court need not accept as trugatlens contradicted by judicially noticeable
facts,Shwarz v. United State®34 F.3d 428, 435 (9th Cir. 200@nd the “[Clourt may look
beyond the plaintiff's complaint tmatters of public record” wibut converting the Rule 12(b)(6)
motion into one for summary judgme@taw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir. 1995).
Nor is the court required to “assie the truth of legal conclusiongerely because they are cast in
the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per
curiam) (quoting/N. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981)). Mere “conclusory
allegations of law and unwarranted inferencesiasufficient to defeat a motion to dismiss.”
Adams v. Johnsoi355 F.3d 1179, 1183 (9th Cir. 2004g,cord Igba) 556 U.S. at 678.

Furthermore, “a plaintiff may pledterself out of court” if she “glad[s] facts which establish that
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[s]he cannot prevail on h[er] . . . claim¥eisbuch v. Cnty. of L.AL19 F.3d 778, 783 n.1 (9th Cir.
1997) (internal quotation marks and citation omitted).

B. Request for Judicial Notice

The Court generally may not look beyond the fooimers of a complaint in ruling on a
Rule 12(b)(6) motion, with the exception ofadimnents incorporated into the complaint by
reference, and any relevant matters subject to judicial n&e&eSwartz v. KPMG LL.R76 F.3d
756, 763 (9th Cir. 2007) (per curianhee v. City of L.A.250 F.3d 668, 688-89 (9th Cir. 2001).
Under the doctrine of incorporation by referenthe Court may consider on a Rule 12(b)(6)

motion not only documents attached to the Clamp but also documents whose contents are

alleged in the Complaint, provided the Complamecessarily relies” on the documents or contenjts

thereof, the document’s authenticity is uncontéséamd the document’s relevance is uncontested|

Coto Settlement v. Eisenbef3 F.3d 1031, 1038 (9th Cir. 2010). The purpose of this rule is tqg

“prevent plaintiffs from surviving a Rul&2(b)(6) motion by deliberately omitting documents upon

which their claims are basedSivartz 476 F.3d at 763 (alterations omitted) (internal quotation
marks omitted).

The Court also may take judicial noticeroétters that are either (1) generally known
within the trial court’s territorigjurisdiction or (2) capable @ccurate and ready determination by
resort to sources whose accuracy cannot redgdpibe questioned. Fed. R. Evid. 201(b). Proper
subjects of judicial notice wheamling on a motion to dismiss inae legislative history reports,
see Anderson v. Holde873 F.3d 1089, 1094 n.1 (9th Cir. 201&)urt documents already in the
public record and documents filed in other cowség Holder v. Holder305 F.3d 854, 866 (9th
Cir. 2002); and publicly accessible websiw=e Caldwell v. CaldweINo. 05-4166, 2006 WL
618511, at *4 (N.D. Cal. Mar. 13, 2006).

C. Leave to Amend

If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) ofRbeeral Rules of Civil Procedure, leave to amen
“should be freely granted when justice so requires,” bearing in mind that “the underlying purp

of Rule 15 . . . [is] to facilitate decision on the merits, rather than on the pleadings or
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technicalities."Lopez v. Smitl203 F.3d 1122, 1127 (9th Cir. 20@@n banc) (internal quotation
marks omitted). Nonetheless, a court “may exelitssdiscretion to deny leave to amend due to
‘undue delay, bad faith or dilatory motive on pairthe movant, repeated failure to cure
deficiencies by amendments previously allowatjue prejudice to the opposing party. . ., [and]
futility of amendment.””Carvalho v. Equifax Info. Servs., L1629 F.3d 876, 892-93 (9th Cir.
2010) (alterations in original) (quotirkgpman v. Davis371 U.S. 178, 182 (1962)).
[ll.  DISCUSSION

Defendants make a series of argumentufgport their Motion t®ismiss. First,
Defendants argue that the Sharps are judicedtppped from pursuing their claims. Mot. at 4.
Second, Defendants argue that the Sharpsemissentation claims, conversion claim, and
embezzlement claim are both time-barred and insufficiently pleédieat.6-10. Third, Defendants

argue that the breach of contract and breacmplied covenant of good faith and fair dealing

claims fail because the Sharps have not allegedxiséence of a valid contract to modify the loan|

Id. at 10-12. Fourth, Defendardsgue that the Sharps’ clafior promissory estoppel is
insufficiently pleadedld. at 12-13. Finally, Defendants argirat the Sharpsiegligence claim
fails because Aurora and Nationstar did not owe the Sharps any duty d¢ficatd.3. As
discussed below, the Court comés that the Sharps are judilsia@stopped from pursuing this
action. Accordingly, the Court does noacd Defendants’ renrang arguments.

A. Judicial Notice

“Even if a document is not attached to a conmpjat may be incorporated by reference int
a complaint if the plaintiff refers extensivelyttte document or the document forms the basis of
the plaintiff’'s claim.”United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003). “The defendant
may offer such a document, and the distrazirt may treat such a document as part of the
complaint, and thus may assume that its contamtsrue for purposes of a motion to dismiss und
Rule 12(b)(6)."d.

Here, several of the Sharps’ claims fdrefedepend upon information contained in the
Sharps’ deeds of trust, the substitutions ofte@isthe notice of def#uthe trustee’s deeds upon

sale, and the Sharps’ four bankruptcy petitions. Meee, with respect to the documents relating |
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the Sharps’ bankruptcy proceedings and orders ehieistate court, suatnatters are judicially
noticeable because they are matters of public reGaelHolder305 F.3d at 866. Accordingly, the
Court GRANTS Defendants’ request for judicial notice.

B. Judicial Estoppel

Defendants move to dismiss the Sharps’ claamshe basis of judiciastoppel. Mot at 4.
Specifically, Defendants assert that the Sharpsddd disclose an action against Nationstar and
Aurora on their bankruptcy petitions, and tlawme estopped from pursuing the instant litigatldn.

Judicial estoppel ian equitable doctrine, invoked Bycourt at its discretion, which
precludes a party from gainiragn advantage by asserting oneippms and subsequently taking a
clearly inconsitent positionHamilton v. State Farm Fire & Cas. G270 F.3d 778, 782 (9th Cir.
2001);Russell v. Rolfs893 F.2d 1033, 1037 (9th Cir. 1990). Tdeetrine applies to prevent a
party from asserting inconsistent positions iffiedent cases, as well asa single litigationld. at
783.The Supreme Court has identified three factors that courts may consider in determining
whether to apply the doctrine pfdicial estoppel: (1) whether party’s position is “clearly
inconsistent” with its earlier position; (2) whether the first court accepted the party’s earlier
position; and (3) whether the party seeking to assemconsistent position would derive an unfair
advantage if not estoppadew Hampshire v. Main®32 U.S. 742, 750-51 (2001). “In addition to
these factors, the Ninth Circuit examines ‘whetherparty to be estopped acted inadvertently or
with any degree of intent.Milton H. Greene Archives, Inc. v. CMG Worldwide, &8 F. Supp.
2d 1152, 1164 (C.D. Cal. 2008) (internal quotations marks omitted)also Montgomery v. Nat'l
City Mortg, No. 12-1359, 2012 WL 1965601, at *6 (N.D. Qdhy 31, 2012) (“The Ninth Circuit
has noted that ‘[jJudicia¢stoppel seeks to prevent the debl@manipulation of the courts’ and,

therefore, it is ‘inappropriate. . when a party’s prior position was based on inadvertence or

mistake.” . . . There does not appear to begood reason as to why this statement should not hol
true in the bankruptcyontext . . . .” (quotingdelfand v. Gersonl05 F.3d 530, 536 (9th Cir.
1997))).

“In the bankruptcy context, a party is judilty estopped from asserting a cause of action

not raised in a reorganization planotherwise mentioned in theliter’'s schedulesr disclosure
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statements.Hamilton 270 F.3d at 783 (citingay v. First Interstate Bank of Kalispell, N,A78
F.2d 555, 557 (9th Cir. 1992)). The applicationuaficial estoppel in the bankruptcy setting is
important “to protect the integrity of the bankrupfrocess,” for “[t]he ditor, once he institutes
the bankruptcy process, disrupts flow of commerce and obtainstay and the benefits derived
by listing all his assets1d. at 785 (emphasis added). Fiyalbecause the Bankruptcy Code
subjects debtors to a “continuidgty to discloselapending and potentialaims,” judicial
estoppel bars a plaintiff from pursuing a claim tihat plaintiff failed to dsclose in his bankruptcy
proceeding even when the claim arose dfterbankruptcy petitiowas initially filed.Id. at 784
(“Judicial estoppel will be imposed when the delitas knowledge of engh facts to know that a
potential cause of action exists during thagency of the bankruptcy, but fails to amend his
schedules or disclosure statenseto identify the cause of #an as a contingent asset.8ge also
In re Coastal Plains, In¢c179 F.3d 197, 208 (5th Cir. 1999) (“The duty of disclosure in a
bankruptcy proceeding is a contingione, and a debtor is requirteddisclose potential causes
of action.” (internal quattion marks omitted)).

In this case, the facts and events upon whierStharps base their claims occurred betwee

February 17, 2009, when the Sharps began to faa&elosure postponement payments to Aurorg,

and March 25, 2013, when Nationstar filed an Unlawful Detairnt@ram state court to obtain
ownership of the property. SAC 1 17-28. Thus,$harps had “knowledge of enough facts to
know [of] a potential cause of thaan” against Defendants by thadeof March 2013 at the latest.
In spite of being on notice of the existencdauits that purportedly support a cause of
action against Defendants, none of the Sharps’fankruptcy petitions,lleof which were filed
after March 2013, disclodeany claims against Nationstar or Aurdd@eECF No. 11-4 at 17; ECF
No. 11-5 at 20; ECF No. 11-6 39; ECF No. 11-7 at 17. Maria &tp’s first bankruptcy petition
was filed on July 23, 2013, ECF No. 11-5 at 6, whiteld Sharp’s bankruptcy petition was filed
on July 24, 2013, ECF No. 11-4 at 7. Maria’s secardtithird bankruptcy petitions were filed on
October 7, 2013 and February 3, 2014. ECF N al5; ECF No. 11-7 at 5. Indeed, Maria’s
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third bankruptcy petition was fileafter the initiation of this lawsuit.CompareECF No. 1 at 2
(noting that the Sharps filed thariginal Complaint on January 6, 2014jth ECF No. 11-7 at 5
(noting that Maria Sharpléd her third bankruptcy pgon on February 3, 2014).

Weighing the factors that govetime application of judicial ésppel, the Court finds that
the Sharps are judicially estopped from pursuing ttiaims in this case. By failing to list claims
against Aurora and Nationstartimeir bankruptcy petitions, the &tps have asserted “clearly
inconsistent” positions across casese Hamilton270 F.3d at 784 (“[Plaintiff] clearly asserted
inconsistent positions. He failed to list his claiagminst [defendant] as assets on his bankruptcy
schedules, and then later sued [defendant] osahe claims.”). Further, the bankruptcy courts

“accepted” this position and granted the Shanesbenefit of four automatic staysee idat 784-

85 (“Our holding does not imply that the bankruptoyrt must actually discharge debts before the

judicial acceptance prong may be satisfiede bankruptcy court may ‘accept’ the debtor’s
assertions by relying on the debis nondisclosure gotential claims in many other ways. . . .
[Plaintiff] did enjoy the benefit of [] an automatic stay . . . sBe also Swendsen v. Ocwen Loan
Servicing, LLC No. 13-2082, 2014 WL 1155794, at *5 (E.D. Cal. Mar. 21, 2014) (automatic
bankruptcy stay is sufficient toeet judicial acceptance prong)PG Corp. v. Aurora Loan Servs.,
LLC, 436 B.R. 569, 578 (E.D. Cal 2010) (same).

As to unfair advantage, the Sharps’ failtoalisclose their claims against defendants
deceived the bankruptcy court and thus undermihedntegrity of the bankruptcy proceSee
Hamilton 270 F.3d at 784-85ee also Swendse2014 WL 1155794, at *6 (“The law in this area
is clear: a plaintiff who has reised the benefit of an automastay under 11 U.S.C. § 362(a)
would receive an unfair advantage by prosecutiagns against a defendant after failing to
disclose those claims in his bankruptcy procegsli’). Finally, the SAC does not allege any facts
that would indicate that the Sipat failure to disclose their @ims against Defendants was the
result of inadvertence anistake, and the Court is skeptit@ht any such allegations would be

plausible considering that Margthird bankruptcy petition wagdd nearly two weeks after her

%2 The Sharps received the behef an automatic stay pursuant to 11 U.S.C. § 362 upon filing ed
of their petitions. Each petitn was subsequently dismiss&a&eECF No. 11-5 at 2; ECF No. 11-6
at 2; ECF No. 11-7 at ZCF No. 11-8 at 2.
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counsel in the instant case @la first amended complaint, vieed by both Todd and Maria Sharp,
in the instant cas&eeECF No. 1-1 at 4, 29.

The Sharps’ arguments against the applicatignditial estoppel are not persuasive. The
Sharps acknowledge that they ¢ailto disclose the causes of antset forth in their Complaint in
their bankruptcy filingsSeeOpp’n at 5-6. Nevertheless, the Stmassert that the failure to
disclose was “ultimately immaterial as eaftthe Plaintiffs’ Bankruptcies wersif] subsequently
dismissed without a Couapproved or cratbr adopted reorganization pland. at 6. The Sharps
cite toGottlieb v. Kest141 Cal. App. 4th 110 (2006), for theoposition that “when a ‘bankruptcy
court dismisses a case without confirming a plareofganization, judicia¢stoppel does not bar a
claim that should have been discarded in bapikry, because nothing that has happened in the
bankruptcy court affected any ung&reditor’s right to purseithe debtor.” Opp’n at Sy@oting
Gottlieb, 141 Cal. App. 4th at 137-138).

Gottliebis a California state court sa. Although the Sharps contkthat state law controls
the application of judicial estoppel heig, the Ninth Circuit has squaly held that federdaw
governs the application of judicial estoppecases removed from state co@ee Rissetto v.
Plumbers & Steamfitters Local 3434 F.3d 597, 603 (9th Cir. 1996) (“[F]ederal law governs the
application of judicial e@sppel in federal court.”Malfatti v. Mortg. Elec. Registrations Sys., Inc.
Case No. 11-3142, 2013 WL 3157868, at *6 (N.D. Gahe 20, 2013) (“Feda law on judicial
estoppel governs cases in fede@lrts regardless of whetheethinvolve state law claims.”).
Accordingly,Gottliebis not binding on this Court. Wik the Court acknowledges thabttlieb
looked to federal cases in reaching its holdsegl41 Cal. App. 4th at 138-41, the Court does nagt
find the reasoning iGottliebpersuasive and instead follows atfederal district courts in the
Ninth Circuit that have held that obtaining atcamatic bankruptcy stay is sufficient “judicial
acceptance” to trigger judicial estoppeee, e.gSwendsen2014 WL 1155794, at *34PG Corp,
436 B.R. at 578.

In their Opposition, the Sharps further claim tthetir repeated failure disclose their
claims against Defendants was an “unintentionatake[]” resulting from “not having adequate

representation.” Opp’n at 6. Thadlegation does not appear iretSAC and is thus not properly
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considered for purposes of f2adants’ Motion to DismissSee Akhtar v. Mes&98 F.3d 1202,
1212 (9th Cir. 2012) (“When reviewing a motitindismiss, we consider only allegations
contained in the pleadings, exhibits attachetthéocomplaint, and matters properly subject to
judicial notice.” (internal quotation marks omd)¢. Moreover, Todd Sharp was represented by
bankruptcy counsel throughout his proceedingctvbasted from July to December, 2052e
ECF No. 11-4In any event, inadequate legal represgoma by itself, is insufficient to establish
inadvertence or mistak€ee Montgomer012 WL 1965601, at */(o seplaintiff could not
avoid judicial estoppel by claiming thaito sestatus rendered him ignorant of the Bankruptcy
Code’s disclosure requirement$he Court therefore finds that the Sharps have failed to allege
facts to support a claim that the failure to thse claims against Nationstar and Aurora in the
Sharps’ bankruptcy petitions was ttesult of inadvednce or mistake.
V. CONCLUSION

For the foregoing reasons, the Court GRANTS Defendants’ Motion to Dismiss. Althoug
the Court is doubtful that the Shanpsl be able to plead facts suffent to avoid the application of
judicial estoppel in an amendeckatling, the possibility that the Shamay be able to plead facts
to establish that the failure to disclose miaiagainst Defendantstime Sharps’ bankruptcy
petitions resulted from inadvertence or mistaadks the Court to conclutleat amendment would
not necessarily be futile. Accordingype Court will grahleave to amend.

Should the Sharps elect to file an amendedptaint, they shall do so within 21 days of
this Order. Failure to meet the 21-day deadline or failure to cure the deficiencies identified in

Order will result in a dismissalith prejudice. The Sharps may not add new claims or parties

without leave of the Coudr stipulation of the parties pursuant to Federal Rule of Civil Procedure

15.
IT IS SO ORDERED.

Dated: September 3, 2014

UnitedState<District Judge
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