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ir Mortgage LLC et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

TODD SHARP and MARIA SHARP, Case No.: 14-CV-00831-LKi

individuals,
Plaintiffs, ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS WITHOUT
V. LEAVE TO AMEND

NATIONSTAR MORTGAGE, LLC, an
unknown business entity; AURORA
COMMERCIAL CORP., an unknown busines
entity; and DOES 1 through 25, inclusive,

Defendants.

vvvvwvvvvvvvvv

Plaintiffs Todd Sharp and Maria Sharp (“Plaintiffs”) allege thatendants Nationstar
Mortgage, LLC (“Nationstar”) and Aurora Commercial Corp. (“Aurora”) (collectively,
“Defendants”) engaged in predatdeynding practices to Plaintiffs’ tiement. Before the Court is
Defendants’ Motion to Dismiss. ECF No. 21 (“M@t. Having considered the submissions of the
parties, the relevant law, and the record ia tase, the Court GRANTBefendants’ Motion to
Dismiss without leave to amend.

l. BACKGROUND
A. Factual Background
On or around September 27, 2006, Plaintidfsk out a $997,500.00 loan from Blue Adobe

Financial Services, Inc. secureg a deed of trust against rgabperty located at 25011 Hidden
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Mesa Court, Monterey, Catifnia 93940 (the “Property”)ECF No. 18, Third Amended
Complaint (“TAC”) 11 1, 13-14.
1. ForeclosureTimeline

Due to Plaintiffs’ failure to stay curreah the loan, Cal-WesteReconveyance recorded a
notice of default on June 17, 2009. TAC {1 18-09. November 15, 2010, the deed of trust wag
assigned to Aurora. ECF No. 22-5. After Plidis failed to cure the delinquency, a notice of
trustee’s sale was recorded on December 15, 20itidgse sale date afanuary 4, 2011. ECF No.
22-4. The sale did not proceed, however, andume 28, 2012, Aurora assigned the deed of trus
to Nationstar. ECF No. 22-6; TAC { 38.

A second notice of trustee’s sale was reedrdn December 18, 2012, sgjta sale date of
January 15, 2013. ECF No. 22-7. The Property wastaslly sold at pulz auction on March 5,

2013, at which time it reverted to Nationstar. ECF No. 22-8.

After purchasing the Property, Nationstar fildunlawful detainer action against Plaintiff$

in Monterey County Superior Court on Mar28, 2013. ECF No. 22-9; TAC {42. On July 2,
2013, the state court entered judgment against Pfaiatid in favor of Nationstar, and issued a
writ of possession. ECF No. 22-10; ECF No. 22-11.
2. Plaintiffs’ Allegations

Plaintiffs allege that sometime prior tolffeary 2009 Plaintiffs contacted Aurora and
requested an alternative todotosure. TAC 11 24. On February 17, 2009, following a series 0
“workout agreements” written on Aurora letterhead, Plaintiffs began making payments to Aurc
to avoid foreclosure and to help Pifs earn the right to refinanced. 1 26-27. Plaintiffs allege
that these written agements were intended as fooetlre prevention alternativerd.  31.
Plaintiffs allege further that ireturn for these payments, Aurgraomised to modify Plaintiffs’
loan. Id. § 32.

On November 24, 2010, Aurora returned Ri#fis’ most recent payment, notifying
Plaintiffs that their payment did not make the leanrent, that Plaintiffs had no arrangement with
Aurora to bring the loan current, and that the laauld be referred to foreclosure as a result.

TAC 1 33.
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On this basis, Plaintiffs assert six caiséaction against Dafidants: (1) intentional
misrepresentation; (2) negligent misrepresentaf@®nhreach of contract; Ybreach of the implied
covenant of good faith and fair dealing; (5) presory estoppel; and (6) negligence. TAC 1 59-
75, 91-121. Plaintiffs bring two additional causésction against Aura only concerning the
foreclosure postponement payments:gdnversion; and (2) embezzlemeid. 1 76-90.

3. Plaintiffs’ Bankruptcy Petitions

Plaintiffs have collectively submitted four bankruptcy petitions and received a series of
automatic stays from any act to obtain pogsessf property of thestate until the time of
dismissal or discharge tiie bankruptcy proceedingSee, e.gECF No. 22-25 at 7 (noting that
the court lifted the automatic stay in Todd Sharp’s bankruptcy proceeding on December 18, 2

On July 24, 2013, a bankruptcy petition wasdfiten behalf of Todd Sharp in the Northern
District of California. ECF No. 22-12. Accordjrio Plaintiffs, this “inadequate and incomplete”
petition was filed by Gregory Lowe (“Lowe”), attorney with Capital Law. TAC {1 50-51.

Plaintiffs allege that a company knowas “Help U Stay” filed three additional
bankruptcies, all in the Central $ict of California, on behalhf Maria Sharp. TAC 11 52-53.
The first petition was filed on July 23, 20BCF No. 22-15; the sead on October 7, 2013, ECF
No. 22-18; and the third dfebruary 3, 2014, ECF No. 22-21.

None of the four bankruptcy petitions diszad Plaintiffs’ claimsagainst Nationstar and
Aurora. SeeECF No. 22-12 at 12 (Todd Sharp listing“ecounterclaims of the debtor”); ECF No.
22-15 at 16 (Maria Sharp listimg “counterclaims of the debtyr ECF No. 22-18 at 16 (same);
ECF No. 22-21 at 14 (same). Adlur bankruptcies wereltimately dismissed foPlaintiffs’ failure
to appear or to fileequired documentsSeeECF No. 22-14; ECF No. 22-17; ECF No. 22-20; EC
No. 22-23. After her third bankruptcy petitioras dismissed on March 20, 2014, Maria Sharp w
“prohibited from filing any new hakruptcy petition within 180 daysf th[at] date.” ECF No. 22-
23 at 2.

B. Procedural History

On January 6, 2014, Plaintiffs filed their origitomplaint in Monterey County Superior

Court. ECF No. 1. On January 22, 2014, Pldstfiled a First Amended Complaint (“FAC”)d.
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On February 25, 2014, Defendants removed the case to this @GbuRefendants moved to
dismiss Plaintiffs’ FAC on Mait4, 2014. ECF No. 5. Rathian respond to Defendants’
motion, Plaintiffs filed a Second Amend€dmplaint (“SAC”) on March 28, 2014, ECF No. 8,
which mooted Defendants’ motioseeECF No. 16 at 3 n.1.

On April 8, 2014, Defendants moved to disniaintiffs’ SAC. ECF No. 11. Plaintiffs
opposed the motion on April 22, 2014, ECF NIB, and Defendants replied on April 29, 2014,
ECF No. 13. On September 3, 2014, the Cowamigd Defendants’ motion, concluding that
Plaintiffs were “judicially esipped from pursuing their claimsthis case” because “none of
[Plaintiffs’] four bankruptcy petitions, all afhich were filed afteMarch 2013, disclosed any
claims against Nationstar or Aueo” ECF No. 16 at 8-9. Alttugh the Court was “doubtful that
[Plaintiffs] will be able to plead facts sufficient &aoid the application gtidicial estoppel in an
amended pleading,” the Court graa leave to amend in case BRtdfs could “plead facts to
establish that the failure to disclose claims agaDefendants in [Plairits’] bankruptcy petitions
resulted from inadvertence or mistaked: at 11.

Plaintiffs filed their TAC on September 24, 2014, and Defendants filed the instant Moti
to Dismiss on October 17, 2014. In connectiatihwhis motion, Defendants have also filed a
request for judicial notice. ECF No. 22. Pldfstfiled their Opposition to the instant motion on
October 31, 2014. ECF No. 24 (“Opp.”). Defentsdfiled their Reply on November 7, 2014.
ECF No. 25.

Il. LEGAL STANDARDS

A. Motion to Dismiss

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a complaint to include “a
short and plain statement of the claim showing that the pleader is entitled to relief.” A complg
that fails to meet this standard may be dss®d pursuant to Rule 12(b)(6). The Supreme Court
has held that Rule 8(a) requireglaintiff to plead “enough facts state a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable

inference that the defendantiable for the misconduct allegedAshcroft v. Igbgl556 U.S. 662,
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678 (2009). “The plausibility standaiginot akin to a probability cglirement, but it asks for more
than a sheer possibility thatlafendant has acted unlawfullyld. (internal quotation marks
omitted). For purposes of ruling on a RuEb)(6) motion, the Couifaccept[s] factual
allegations in the complaint as true and constfukgspleadings in the lighthost favorable to the
nonmoving party.”Manzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025, 1031 (9th Cir.
2008).

The Court, however, need not accept as atlegations contradicted by judicially
noticeable factssee Shwarz v. United Stat@84 F.3d 428, 435 (9th Cir. 2000), and it “may look
beyond the plaintiff's complaint tmatters of public record” wibut converting the Rule 12(b)(6)
motion into a motion for summary judgme8taw v. Hahn56 F.3d 1128, 1129 n.1 (9th Cir.
1995). Nor must the Court “assume the truth ofllegaclusions merely because they are cast in
the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per
curiam) (internal quotation marks omitted). Mé&eenclusory allegations of law and unwarranted
inferences are insufficient tiefeat a motion to dismissAdams v. Johnsei855 F.3d 1179, 1183
(9th Cir. 2004).

B. Request for Judicial Notice

The Court generally may not look beyond the fomimers of a complaint in ruling on a
Rule 12(b)(6) motion, with the exception ofadimnents incorporated into the complaint by
reference, and any relevant matteubject to judiial notice. See Swartz v. KPMG LL.B76 F.3d
756, 763 (9th Cir. 2007);ee v. City of L.A.250 F.3d 668, 688-89 (9th Cir. 2001). Under the
doctrine of incorporation by reference, the Canaty consider on a Ruli2(b)(6) motion not only
documents attached to the complaint, but distuments whose conterare alleged therein,
provided the complaint “necessarily relies” oe tlocuments or contents thereof, and the
documents’ authenticity and relevance are unconte§leth Settlement €isenberg593 F.3d
1031, 1038 (9th Cir. 2010qccord Lee 250 F.3d at 688-89. The purpose of this rule is to “prevg
plaintiffs from surviving a Rule 12(b)(6hotion by deliberately omitting documents upon which

their claims are based3wartz 476 F.3d at 763 (alterations and internal quotation marks omitte
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The Court also may take judicial noticeroétters that are either (1) generally known
within the trial court’s territorigjurisdiction or (2) capable @ccurate and ready determination by
resort to sources whose accuraeyinot reasonably lpiestioned. Fed. R. Evid. 201(b). Proper
subjects of judicial notice whamling on a motion to dismiss inae legislative history reports,
see Anderson v. Holdes73 F.3d 1089, 1094 n.1 (9th Cir. 201&)urt documents already in the
public record and documents filed in other cowség Holder v. Holder305 F.3d 854, 866 (9th
Cir. 2002); and publicly accessible websiwse Daniels-Hall v. Nat'l Educ. Ass’629 F.3d 992,
998-99 (9th Cir. 2010).

C. Leave to Amend

If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Procedure, leave to ¢
“shall be freely given when justice so requitdsaring in mind “the unerlying purpose of Rule
15 to facilitate decisions on the merits, ratthem on the pleadings technicalities.”Lopez v.
Smith 203 F.3d 1122, 1127 (9th Cir. 2000) (en bankgi@ions and internal quotation marks
omitted). When dismissing a complaint for failtmestate a claim, “a district court should grant
leave to amend even if no request to amengligeding was made, unless it determines that the
pleading could not possipbe cured by the allegation of other factid” at 1130 (internal
guotation marks omitted). Accordingly, leave to amend generally shall be denied only if allow
amendment would unduly prejudice the opposing padyse undue delay, or heile, or if the
moving party has acted in bad faitheadsinger, Inc. v. BMG Music Pub/'§12 F.3d 522, 532
(9th Cir. 2008).

[ll.  DISCUSSION

Defendants make a series of argumentsippert of their Motion to Dismiss. First,
Defendants argue that the doctrine of collatertapgsel bars Plaintiffs’ claims because the state
court unlawful detainer judgmesécured against Plaintiffeeclusively negates the claims
asserted in the TAC, that judgment was final, Bladntiffs were parties tthe unlawful detainer
action. Mot. at 5-7. Second, Daftants contend that Plaintifése judicially estopped from

pursuing their claimsld. at 7-9. Specifically, Defendants asdet Plaintiffs failed to disclose
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any causes of action against Nationstar and Aurora on their bankruptonpeand thus are
estopped from pursuing the instant litigatidd. Lastly, Defendantgariously argue that
Plaintiffs’ claims are time-barred, insufficientlygalded, or otherwise fail as a matter of ldd.. at
9-16.

For the reasons explained below, the Court lemies that Plaintiffare judicially estopped
from pursuing this action. Accordingly, the Court need not reach Defendants’ remaining
arguments in favor of dismissal.

A. Judicial Notice

“Even if a document is not attached to a conmpjat may be incorporated by reference into
a complaint if the plaintiff refers extensivelyttte document or the document forms the basis of
the plaintiff’'s claim.” United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003). “The defendant
may offer such a document, and the distrazirt may treat such a document as part of the

complaint, and thus may assume that its contmts$rue for purposes of a motion to dismiss und

()

Rule 12(b)(6).”Id.

Here, several of Plaintiffs’ claims for refidepend upon information contained in their
deeds of trust, the substitutions of trustee nibtece of default, the trustee’s deeds upon sale, and
Plaintiffs’ four bankruptcy petitins. Moreover, the documentsateng to Plaintiffs’ bankruptcy
proceedings and orders enteredtae court are judicially noticelalbecause they are matters of
public record.See Holder305 F.3d at 866. Accordingly, theo@t GRANTS Defendants’ request
for judicial notice. See Hayes v. Wells Fargo Bank, NMo. 3:13-CV-0420 KAW, 2013 WL
4117050, at *3-4 (N.D. Cal. Aug. 12, 2013) (takjodicial notice of similar documents).

B. Judicial Estoppel

Judicial estoppel ian equitable doctrine, invoked Bycourt at its discretion, which
precludes a party from gainirag advantage by asserting oneippms and subsequently taking a
clearly inconsitent position.See Hamilton v. State Farm Fire & Cas. (70 F.3d 778, 782 (9th
Cir. 2001). The doctrine applies to prevent gypfiom asserting imensistent positions in
different cases, as well asa single litigation.ld. at 783. The Supremeo(rt has identified three

factors that courts may considerdetermining whether to applydfdoctrine of judiial estoppel:
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(1) whether a party’s positian “clearly inconsistent” with its earlier position; (2) whether the firg
court accepted the party’s earlier position; é8idvhether the party seeking to assert an
inconsistent position wodlderive an unfair advantage if not estoppieéw Hampshire v. Maine
532 U.S. 742, 750-51 (2001). “In addition to thes&drs, the Ninth Circuit examines whether thg
party to be estopped acted inadvertentiyith any degree of intent.KMilton H. Greene Archives,
Inc. v. CMG Worldwide, Inc568 F. Supp. 2d 1152, 1164 (C.D. Cal. 2008) (internal quotation
marks omitted). “If incompatible positions are based not on chicanery, but only on inadverter
mistake, judicial esippel does not apply.Johnson v. Or. Dep’'t of Human Reb41 F.3d 1361,
1369 (9th Cir. 1998).

“In the bankruptcy context, the federal courtere developed a basic default rule: If a
plaintiff-debtor omits a pendin@r soon-to-be-filed) lawsuit &m the bankruptcy schedules and
obtains a discharge (or plan confirmatigagicial estoppel bars the action®h Quin v. Cnty. of
Kauai Dep't of Transp.733 F.3d 267, 271 (9th Cir. 2013). Thmpkcation of judcial estoppel in
the bankruptcy setting is importdiid protect the integrity of #bankruptcy process,” for “[t|he
debtor, once he institutes the bankruptcy proaiseajpts the flow of comerce and obtains a stay
and the benefits derivday listing all his assets Hamilton 270 F.3d at 785 (emphasis added).
Further, because the Bankruptcy Code subject®oeta a continuing dutp disclose all pending
and potential claimseell U.S.C. § 521(a)(1judicial estoppel bars @laintiff from pursuing a
claim that the plaintiff failed to disclose instbankruptcy proceeding even when the claim arose
after the bankruptcy petition was initially filesge Hamilton270 F.3d at 785. Indeed, “[jJudicial
estoppel will be imposed when the debtor has knowledge of enough facts to know that a pote
cause of action exists during the pendency efadinkruptcy, but fails tamend his schedules or
disclosure statements to identify theisa of action as aatingent asset.ld. at 784;see also Ah
Quin, 733 F.3d at 272-73 (applying “a presumptiomeliberate manipulation” where “a plaintiff-
debtor hasot reopened bankruptcy proceedings” antbtf amended bankruptcy schedules that
properly listed this @im as an asset”).

In this case, the facts and events upon wRielntiffs base their claims occurred between

February 17, 2009, when Plaintiffs began to niakeclosure postponement payments to Aurora
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and March 28, 2013, when Nationsfited an unlawful detainer &on in state court to obtain
ownership of the property. TAC 11 24-42. THeigintiffs had “knowledge of enough facts to
know [of] a potential cause of thaan” against Defendants by thadeof March 2013 at the latest.
Hamilton, 270 F.3d at 784.

Despite being on notice of theisbence of facts that purgedly support a cause of action
against Defendants, none of Plaintiffs’ four bankruptcy petitions, all of which were filed after
March 2013, disclosed any claims against Nationstar or Auf@eaECF No. 22-12 at 12; ECF
No. 22-15 at 16; ECF No. 22-18 at 16; ECF R®-21 at 14. In fact, Maria Sharp’s third
bankruptcy petition was filed aftée initiation of this lawsuit. CompareECF No. 1 at 2 (noting
that Plaintiffs filed their origpal complaint on January 6, 2014)ith ECF No. 22-21 at 2 (noting
that Maria Sharp filed her third blruptcy petition on February 3, 2014).

Weighing the factors that govetime application of judicia¢stoppel, the Court finds once
again that Plaintiffs are judiciallgstopped from pursuing their claimsthis case. First, by failing
to list claims against Aurora and Nationstar ieithbankruptcy petitions, Rintiffs have asserted

“clearly inconsistent” positions across cas8ge Hamilton270 F.3d at 784 (“[Plaintiff] clearly

asserted inconsistent positions. He failed to list his claims against [defendant] as assets on his
bankruptcy schedules, and then later sued [defehdarnihe same claims.”). Plaintiffs concede as
much. SeeOpp. at 8 (“The inconsistency here iattin Todd Sharp’s lmkruptcy he did not
disclose the misconduct of Aurora or Nationsf@ine subsequent bankruptcies . . . also failed to
mention these claims.”).

Second, the bankruptcy courts “accepted” Riffsh position and granted them the benefit
of four automatic stays pswant to 11 U.S.C. § 365ee Hamilton270 F.3d at 784-85 (“Our
holding does not imply that the bankruptcy courstractually discharge dedbbefore the judicial

acceptance prong may be satisfied. The bankrugaigst may ‘accept’ the debtor’s assertions by

relying on the debtor’s nondisclaguof potential claims in manylogr ways. . . . [Plaintiff] did

! Plaintiffs received the benefit of an amtatic stay pursuant to 11 U.S.C. § 362 upon filing
each of their petitions. Each petition was subsequently dismiSses=ECF No. 22-14; ECF No.
22-17; ECF No. 22-20; ECF No. 22-23.
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enjoy the benefit of [| an automatic stay . . . s also Swendsen v. Ocwen Loan Servicing, LLC
No. 13-2082, 2014 WL 1155794, at *5-6 (E.D. Cal. M, 2014) (automatic bankruptcy stay is
sufficient to meet judicial acceptance prordl,G Corp. v. Aurora Loan Servs., LL.€36 B.R.
569, 578 (E.D. Cal 2010) (same). Plaintiffs do not disageeeOpp. at 8.

Lastly, as to unfair advantadgelaintiffs’ repeated failure tdisclose their claims against
defendants deceived the bankruptcy court anduhdsrmined the integrity of the bankruptcy
process.See Hamilton270 F.3d at 784-85ee also Swendse2014 WL 1155794, at *6 (“The

law in this area is clear: aghtiff who has received the bdnef an automatic stay under 11

U.S.C. § 362(a) would receive anfair advantage by prosecuting claims against a defendant after

failing to disclose those clainis his bankruptcy proceedings.”).

In response, Plaintiffs advanaerariant of the “indvertence or mistake” defense to judicial
estoppel: they attempt to shilfte blame to other partie§See Ah Quin733 F.3d at 271-78. “[I]t
was not,” Plaintiffs argue “the chicanemjsrepresentation, mistake or inadverteoicthe
Plaintiffs which resulted in the claims being abskain their bankruptcy schedules.” Opp. at 9
(emphasis added). “Rather, it was the fauloégory Lowe and later HeU Stay,” Plaintiffs
contend.Id. With respect to Todd Sharp’s bankruptfityng of July 24, 2013, Plaitiffs allege that
Lowe, an attorney with Capital Law, filed dnadequate and incomplete” petition on Todd
Sharp’s behalf. TAC 1 50. As evidence of counsabdpractice, Plaintiffs allege further that
“Lowe was ordered by the Northern Distrigankruptcy Court on December 6, 2013 to return
funds to the[m].”1d. | 51;see alsd&=CF No. 18-2 at 49. With spect to the three additional
“incomplete” bankruptcy petitions naming MarsSharp but supposedly filed by Help U Stay,
including the one filed after thlawsuit began, Plaintiffs claim & they “were not informed of
these ban[k]ruptcies.” TAC 1 53.

The Court is not convinced. To begin, eurt notes that in Plaintiffs’ opposition to
Defendants’ initial motion to dismiss, Plaintiffs c¢feed that their repeatediliae to disclose their
claims against Defendants was an “unintentionatake[]” resulting from “not having adequate
representation.” ECF No. 12 at 6. Plaintiffsyd, have changed their tune. In addition, the

judicially noticeable recordhdicates that Plairfts have engaged in atpern of filing skeletal

10
Case No.: 14-CV-00831-LHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS WITHOUT LEAVE TO AMEND




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

bankruptcies (or having others féeich bankruptcies on their behalf), obtaining an automatic stay,
and then failing to appear at the schedulegting of creditors or failing to file required
documents.SeeECF No. 22-14; ECF No. 22-17; ECF No-2@; ECF No. 22-23. In fact, after
her third bankruptcy petition was dismissed\tarch 20, 2014, Maria Shamwas “prohibited from
filing any new bankruptcy petition within 180 daystlofat] date.” ECF No. 22-23 at 2. Plaintiffs’
allegation that a third party was filing rogue petis naming Maria Sharp is simply not credible.
Importantly, Plaintiffs do not allegiat they ever corrected anytbe four bankruptcy filings to
include their claims against Defendan&ee Ah Quin733 F.3d at 272 (“A key factor is that
Plaintiff reopened her bankruptcy proceediagd filed amended bankruptcy schedules that
properly listed this claim as asset.”). As a result, the Coagiplies “a presumption of deliberate
manipulation” that Plaintiffs, for theeasons stated, have not overcorak.at 273.

Plaintiffs’ citations toJust Film, Inc. vMerchant Services, Inc873 F. Supp. 2d 1171
(N.D. Cal. 2012), an®Gaudin v. Saxon Mortgage Services, |&20 F. Supp. 2d 1051 (N.D. Cal.
2011), are unavailing. ldust Film the court declined to appjydicial estoppel because the
plaintiff-debtor had “tadl his bankruptcy attorney about tiesse during the @inal bankruptcy
proceedings,” but the attorney had “failed toludle it in the schedule.” 873 F. Supp. 2d at 1179.
Moreover, the “undisputed evidence”Jast Filmestablished that the plaiffitdebtor had “directly
told the trustee about this casethe initial creditors’ meetg” and had “re-opened the case and
remedied his error.'Id. Here, by contrast, atdst two of Plaintiffs’ bakruptcy petitions were
dismissed for failure to appeat the creditors’ meetingseeECF No. 22-17; ECF No. 22-20, and
Plaintiffs never correctechg of their disclosuresGaudin on the other hand, does not even
concern the defense of inadvertence or mistdkere, the court found that the defendant had not
“shown how any position Gaudin toakthe bankruptcy action is inconsistent with her position
here.” Gaudin 820 F. Supp. 2d at 1053. Here, of coursainfiffs concede that they have taken
inconsistent positions in their bankruptcy filingSeeOpp. at 8.Gaudinis therefore inapposite.

The Court therefore finds thatetiffs have failed to allegiacts plausibly suggesting that
their repeated failure to disde claims against Nationstar and Aurora in Plaintiffs’ bankruptcy

petitions was the result of inadt#ence or mistake. Having weight relevant factors, the Court
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concludes in its discretion thatatiffs are judicially estopped from pursuing their claims in the
instant lawsuit.
V. CONCLUSION

For the foregoing reasons, the Court GRANT$ebdants’ Motion to D8miss. Plaintiffs
have had an opportunity to cutes deficiencies identified in ¢hCourt’s prior order dismissing
Plaintiffs’ claims on judiciakstoppel grounds, and they haviefhto do so. Accordingly, the
Court finds that further amendment wouldfbgle and will not grant leave to amen8ee Mujica
v. AirScan Inc.771 F.3d 580, 593 & n.8 (9th Cir. 2014).

The Clerk shall close the case file.

IT IS SO ORDERED.

Dated: January 7, 2015 %‘ ’ ‘ ‘ ' L

LUCY H
UnltedSt District Judge

12
Case No.: 14-CV-00831-LHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS WITHOUT LEAVE TO AMEND




