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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

E. G., a minor, by and through her Guardian Ad Case No.: 5:14-CV-01053-LHK

Litem, ALFONSO GOMEZ LEPE, )

)
Plaintiff, )
V. )
)
ALBERTO MARTINEZ MALDONADO,; )
SECURITY CODE 3 aka SECURITY CODE 3,
INC.; WATSONVILLE COMMUNITY )
HOSPITAL; DR. GORDON KAPLAN, in his )
individual capacity and in his official capacity)
acting under color of law; DR. STERLING )
LEWIS, in his individual capacity and in his )
official capacity acting under color of law; DR)
STUART A. SIMON, inhis individual capacity)
and in his official capacity acting under color pf

law; and DOES 1 through 100, in their individual

capacities and in theirffecial capacities acting )
under color of law,

Defendants.
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Plaintiff E. G. (“Plaintiff”), a minor, brings a complaiby and through her guardian ad
litem, Alfonso Gomez Lepe, against defendaiiberto Martinez Maldnado (“Maldonado”),
Security Code 3, Inc. (“SC3”), Watsonville @mnunity Hospital (“WCH?”), Dr. Gordon Kaplan
(“Dr. Kaplan”), Dr. Sterling Lewig“Dr. Lewis”), Dr. Suart A. Simon (“Dr. Simon”), and Does 1
through 100 (collectively, “Defendas) for a series of alleged vitions and torts. ECF No. 1
(“Compl.”). Plaintiff's complaint against Dr&aplan, Lewis, and Simon (collectively, the
“Doctors”) alleges violations of 42 U.S.C1883 (“section 1983"), ridigence, violation of
California’s Unruh Civil Rights Ac(“Unruh Act”), intentional infliction of emotional distress
(“lIED”), and civil conspiracy.ld.

Before the Court is the Doctors’ MotionBasmiss. ECF No. 3§'Mot.”). Plaintiff
opposed the motion. ECF No. 38 (“Opp’n”). Thediws filed a reply. EE No. 39 (“Reply”).

Having considered the submissions of theipaand the relevant law, and for good cause
shown, the Court hereby GRANTStboctors’ Motion to Dismiss.

. BACKGROUND

A. Factual Background

Late in the evening of May 9, 2013, Plaintdffourteen-year-old minor, was brought to the

WCH Emergency Room because she was expengrstiicidal ideations. Compl. 11 1, 21. The
Doctors and other intake professionals determihatiPlaintiff was a danger to herself and neede
to be involuntarily committed under Califoa Welfare & Institutions Code 88 5150, 5585.50
("5150/5585.507).1d. 11 20-21. The Doctors involuntarilyromitted Plaintiff and admitted her to
the WCH Emergency Room for a twenty-four-hbotd pending transféo a county-designated
facility. 1d.  21. At that time, the Doctors learnedttRlaintiff “was experiencing behavioral
issues related to schodtendance and family relationships,” tliahe had a history of psychiatric
illness with auditory hallucinations,” and that “died expressed an intention to spend the night
the purposes of engaging in inappropriate secoaduct with an 18 year old boy in the near

future.” Id. 1 23. The Doctors also leaththat Plaintiff's “foster fatbr and family were deeply
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concerned about [her] psychologivalnerability to engage in appropriate sexual conduct with
males, including those who w18 years old or older.Id.

During the relevant time period, WCH had a caatrto provide medical services to Santa
Cruz County. Compl. 1 18. Since about 2010, \EPRErgency Room physicians, social worker
and consulting psychiatrists halveen authorized by Santa Cruz County to initiate the process ¢
involuntarily committing patients for gshiatric services under 5150/5585.9@.  20. WCH
contracted with SC3 taupply security services amiards to the hospitald. I 19.

After Plaintiff was involuntarily committedvlaldonado, a security guard employed by

SC3, was assigned to watch her from 11 pmMay 9, 2013, to 6 a.m. on May 10, 2013. Compl|.

1 29. Though counselors, nurses, and other quhlifiividuals assessed Plaintiff intermittently
during the night, she was left alone with Maldon&atamore than an hour and a half on at least
one occasionld. While alone, the two began to talld. § 30. Eventually, they kissettd. Then,

without Plaintiff's consent,Maldonado inserted his fingers iftaintiff's vagina and performed

oral sex on herld. This unlawful sexual conduct took place while Maldonado was on duty and i

full uniform. Id. Once the encounter was over, Maldongdee Plaintiff his cell phone number.
Id. T 31.

On May 10, 2013, following further treatment Dy. Kaplan, Plainff was transferred by
WCH to St. Mary’s Hospital Psyddiric Division in San Francisdor further evaluation. Compl.
11 32-33. On May 14, 2013, St. Mary’s releaB&intiff, and she returned homk. § 33. The
next day, Plaintiff again expssed suicidal ideations and wasught back to WCH, where she
was monitored once more by Maldonadd. § 34. Plaintiff does notlage that the Doctors, or
anyone else working for WCH &C3, had any knowledge or suspicion of Maldonado’s unlawful
sexual conduct at the time she was readmitted.

WCH then transferred Plaintiff to the John iMBehavioral HealtfCenter in Concord,

California. Compl. 1 34. She was released on May 22, 2@13Between May 9, 2013, and May

! Plaintiff, as a fourteen-year-old nar, was incapable of giving conseiieeCal. Penal
Code § 261.5. Further, PlaintiffitbMaldonado “no” in response tos saying that he wanted to
perform oral sex on her. Compl. { 30.
3
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25, 2013, Maldonado exchanged tedssages with Plaintiffid. § 35. On May 25, 2013,
Maldonado arranged to mdekaintiff at WCH. Id. From there, the twavent to Maldonado’s car
and had sexual intercourskel. On May 28, 2013, when confronted by police, Maldonado
admitted his unlawful conduct with Plaintiffd.  36. Maldonado was charged with nine felony
counts for his sexual misconduct, pled nolo contentietieree of them, anglas sentenced to three
years in state prisorid. § 38.

B. Procedural History

Plaintiff filed her complaint in the United StatBsstrict Court for the Northern District of
California, on March 6, 2014. In her complailaintiff alleges twenty-seven causes of action,
eleven of which name the Doctors. Those etevauses of action are: (1) four claims under
section 1983Compl. 1 50-82; (2) fowrlaims of negligencad. Y 116-25, 129-42; (3) one claim
under the Unruh Act, Cal. Civ. Code 8 ., 11 147-51; (4) one claim of IIEQY. §{ 189-92; and
(5) one claim of civil conspiracyd. 11 198-203.

As to section 1983, Plaintiff alleges tha¢ thoctors, acting undeplor of state law,
violated her Fourteenth Amendment due procegdsibecause they were consciously indifferent
to unsafe conditions during her period of invatary commitment. Compl. 9 50-62. Second,
Plaintiff claims that the Doctors arebia under section 1988 supervisorsld. Y 63-69. Third,
Plaintiff alleges that the Doctors are liable unskection 1983 for failing to train the security
guards who monitored herd. 11 70-75. Fourth, Plaintiff claimbat the constitutinal injuries she
suffered—to wit, Maldonado’s violation of hEourth Amendment right to be free from
unreasonable seizures and the Doctors’ violatidmer Fourteenth Amendment right to safe
conditions while involuntarily committed—were acgplished pursuant to the Doctors’ official
policy of having untrained security guards monéad supervise involuntarily committed patients
Id. 11 76-79. Plaintiff also claims that the Darstratified this allegegdolicy, in violation of
section 1983.d.  80.

Furthermore, Plaintiff alleges negligence oe ¢fiounds that the Doctors (1) were general

negligent, Compl. 11 1180; (2) negligently inflited emotional distress]. 1 121-28; (3)
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negligently supervised Plaintifil. 1 129-33; and (4) negligently hired, trained, supervised, ang
retained hospital staff including Maldonadlb, 11 134-42. In support ber claims, Plaintiff
advances two theories of negligence liability. frittse Doctors breached their duty of reasonabld
care to Plaintiff by allowing her tbe alone with a male guard fan extensive period of time,
knowing that she was uncommonly vulnerablemtawful sexual advances. Compl. 1 27-28,

130-31. Second, the Doctors breached their dutgasfanable care to Plaintiff by providing her a

inadequately trained securityaya who sexually assaulted hed. 11 26, 135-40. These breaches

Plaintiff alleges, proximately caed the injuries she sufferettl. Y 40-41, 132, 141.

In addition, Plaintiff alleges #t the Doctors committed a sesiof intentional torts.
Specifically, she claims that the Doctors intentlyndiscriminated against her on the basis of hef
sex, disability, or medical conditn, in violation of the Unruh ActCompl. 11 147-51. She claims
further that the Doctors intentionglinflicted emotional distress on hét, 1 189-92, and that the
Doctors conspired amongst themselgesvith others to injure heiqg. §{ 198-203.

In lieu of an answer, the Btors filed the instant Motion to Dismiss on July 16, 2014. Md
at 222 Plaintiff opposed the motion on August 27, 2014. Opp’'n at 21. The Doctors replied of
September 17, 2014. Reply at 14.

. LEGAL STANDARDS

A. Motion to Dismiss Under Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procedig¢b)(6), a defendant may move to dismiss an
action for failure to allege “enough facts to statdaam to relief that iplausible on its face.Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “A claimdacial plausibility when the
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable for the miseduct alleged. The plausibilistandard is not akin to a

‘probability requirement,” but iasks for more than a sheer podgipbthat a defendant has acted

2\WCH, for its part, filed an answer on A2, 2014. ECF No. 17. SC3 did the same on
April 18, 2014. ECF No. 22. Although Maldonado wsasved notice of theomplaint in state
prison on March 20, 2014eeECF No. 8, he has not filed ansaver or otherwise responded. On
June 24, 2014, Plaintiff moved for entrydsfault against him. ECF No. 28.
5
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unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted). For purposes of ruling

on a Rule 12(b)(6) motion, the Court “accept[s] fatall@gations in the complaint as true and
construe[s] the pleadings the light most favorable the nonmoving party.’Manzarek v. St.

Paul Fire & Marine Ins. Cq.519 F.3d 1025, 1031 (9th Cir. 2008).

The Court is not required to “assume thehraf legal conclusions merely because they are

cast in the form of factual allegations.Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011)
(per curiam) (quotingV. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981)). Mere
“conclusory allegations of law and unwarrantefgiances are insufficient to defeat a motion to
dismiss.” Adams v. Johnso®355 F.3d 1179, 1183 (9th Cir. 2004gcord Igba) 556 U.S. at 679-
80. “[T]o be entitled to the presuytion of truth, allegations ia complaint or counterclaim may
not simply recite the elements of a causaation, but must contain #icient allegations of
underlying facts to give fanotice and to enable the opposingtpdo defend itself effectively.”
Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). In didadi, “the factual dégations that are
taken as true must plausibly suggastentitiement to relief, suchahit is not unfair to require the
opposing party to be subjected to the expesfdiscovery andantinued litigation.” Id.

B. LeavetoAmend

If the Court determines th#te complaint should be dismiskét must then decide whether
to grant leave to amend. Under Rule 15(a) of the Federal Rules of Civil Procedure, leave to ¢
“shall be freely given when justice so requitdsaring in mind “the unerlying purpose of Rule
15 to facilitate decisions on the merits, ratthem on the pleadings technicalities.”Lopez v.
Smith 203 F.3d 1122, 1127 (9th Cir. 2000) (en bande(nal quotation marks and alterations
omitted). When dismissing a complaint for failtmestate a claim, “a district court should grant
leave to amend even if no request to amenglgeding was made, unless it determines that the
pleading could not possipbe cured by the allegation of other factid” at 1130 (internal
guotation marks omitted). Accordingly, leave to amend generally shall be denied only if allow

amendment would unduly prejudice the opposing padyse undue delay, or heile, or if the
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moving party has acted in bad faitheadsinger, Inc. v. BMG Music Pub/'§12 F.3d 522, 532
(9th Cir. 2008).
[11.  DISCUSSION

The Doctors seek to dismiss Plaintiff's comptais to all eleven causes of action asserteq
against them, arguing that none s$aa claim upon which relief céve granted. Mot. at 2. For
each claim, the Doctors argue that Plaintiff sngdaint alleges only conclusions, not facts, in
support. Id. at 2-4.

For the reasons stated below, the Court finds that Plaintiff has faitgelat sufficient facts
supporting a plausible claim forlief under section 1983. In the ahse of any federal claims, the
Court declines to exercise supplental jurisdiction over Plaintiff’remaining state law claims for
negligence, violation of the Unruh Act, IIEBnd civil conspiracy Accordingly, the Court
GRANTS the Doctors’ Motion to Dismiss.

A. Federal ClaimsUnder Section 1983

Under section 1983, a plaintiffiust: (1) allege violatioof a right secured by the
Constitution and laws of the United States; and (2) show that the alleged deprivation was
committed by a person acting under color of state Miest v. Atkins487 U.S. 42, 48 (1988). For
the alleged deprivation to Bender color of state law,” it mat (1) result from a government
policy; and (2) the party chargedtivdeprivation must be fairly ghto be a governmental actor.
Lugar v. Edmondson Oil Co457 U.S. 922, 935-37 (1982). Priegtarties do not generally act
under color of state law, and there is a prg#ion that private conduct does not constitute
governmental actionSutton v. Providence St. Joseph Med.,@®2 F.3d 826, 835 (9th Cir.
1999). One way courts determine whether a pgieator’'s conduct qualifiess state action for
purposes of section 1983 isthpublic function” test.SeeKirtley v. Rainey 326 F.3d 1088, 1092-
93 (9th Cir. 2003). “The public function testsiatisfied only on a showy that the function at
issue is both traditionally and exclusively governmentéd.”at 1093 (internal quotation marks

omitted).

7
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Here, the involuntary commitment processulés from a California government policy
(i.e., 5150/5585.50), satisfyirigigar's first prong. As to the sead prong, Plaintiff alleges that
WCH had a contract to provide medical services to Santa Cruz County. Compl. { 18. Plainti
alleges further that sincdaut 2010, WCH Emergency Room phyaits, social workers, and
consulting psychiatrists have besuthorized by Santa CrupQnty to initiate the process of
involuntarily committing patients for gshiatric services under 5150/5585.5@. { 20.
California, says Plaintiff, has outsourcedingoluntary commitment function to hospitals like
WCH and their doctors, a funeti that would otherwise be performed exclusively by state
officials. See Wese87 U.S. at 57 (“[A]lthough the provisiaf medical servies is a function
traditionally performed by private individuals, the context in which respondent performs these
services for the State . . . distinguishes thegtiomship between respondent and West from the
ordinary physician-patient relationship.”). As the Doctors working in the WCH Emergency Ro

have allegedly been endowed with the governaidanction of involundrily committing patients

pursuant to California statute, tB®urt finds it plausible that they acted as governmental agentsg i

performing this public functionSee Colin M. ex rel. Kelly v. St. Helena Ho$jn. C 08-01930
WHA, 2008 WL 4239770, at *5-6 (N.OCal. Sept. 12, 2008) (findinyivate hospiteand private
doctor to be state actors whermgor was involuntarily committed).
With Plaintiff having sufficiently alleged thaélhe Doctors acted “undeolor of state law,”
the Court now turns to her individusauses of action under section 1983.
1 Conscious I ndifference to Unsafe Conditions (Second Cause of Action)®

“The combination of a patiestinvoluntary commitmentrad his total dependence on his

custodians obliges the government to take thbag make reasonable provision for the patient’'s

welfare.” Cnty. of Sacramento v. LewE23 U.S. 833, 852 n.12 (1998) (citiMgungberg v.
Romep457 U.S. 307 (1982)). “Relying updfoungbergthe Ninth Circuit has repeatedly
recognized the Fourteenth Amendment righinvoluntarily committed patients to safe

confinement conditions.’/Ammons v. Wash. Dewf Soc. & Health Servs648 F.3d 1020, 1028

% The ordinal numbers refer thdse in Plaintiff's complaint. So although this is the first
cause of action asserted against the Doctoissthie second one listed in the complaint.
8
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(9th Cir. 2011). In particular, it isettled that “(1) patients haveanstitutional right to be safe in
the state institution to which they are committed, éuad (2) in the face dinown threats to patient
safety, state officials may not gcir fail to act) with consciaiindifference, but must take
adequate steps in accordance with professgtaabdards to prevent harm from occurringd” at
1030 (quoting\eely v. Feinsteirb0 F.3d 1502, 1508 (9th Cir. 1995)).

Importantly, “conscious indifferece” is not the same as the “deliberate indifference”
standard used in the Eighth Amendment cruel and unusual punishment cAmtexbns648 F.3d
at 1029. Rather, conscious indifference haen equated to “gross negligenag,{quotingNeely
50 F.3d at 1507), at least where “ta@ plaintiffs [have been] injured because of a miscarriage ¢
the professional judgment of gdvernment] hospital official,id. at 1029 n.6 (second alteration in
original) (quotingL.W. v. Grubbs92 F.3d 894, 897 (9th Cir. 1996%ge alsdstate of Conners by
Meredith v. O’'Connar846 F.2d 1205, 1208 (9th Cir. 1988lfifaing denial of summary
judgment against hospital administrators wharenvoluntarily committed patient was murdered
by another patient and the hospital’s safetyquols were alleged tioe “grossly and totally
inadequate”).

Two cases similar to the one at ldeelyandAmmonsprovide the Court guidance. In
Neely a female patient who had been allegedlyested by a hospital staff member named Terry
brought a section 1983 suit against state méwspital administrators and staffleely 50 F.3d at
1505-06. Neely named the hospital superintendeatlitector of nursing, the chairperson of the
committee assigned to investigate prior accusatgaist Terry, and the building supervisor as
defendantsld. at 1506-07. Prior to Neely’'s allegatiohsp other patients had accused Terry of
sexually assaulting thend. at 1505. In response to both prior incidents, the hospital
superintendent had convened a committee tosiiyete the allegations and, both times, the

committee determined “that there was no evidensibstantiate the allegations against Terry.”

Id. at 1506. After the second invigsition had concluded, the supgendent nevertheless issued a

reprimand to Terry for showing “very poor judgntein placing himself in situations where he

was alone with female patientkl. The director of nursing, on behailf the superintendent, issueq

9
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an oral directive barring Terry from working in the women’s ward or staying “in one-to-one
seclusion” with female patientsd. That restriction was latdifted, and Terry was assigned to
work one-on-one with Neelyld. It was then that Terrgllegedly assaulted Neelyd.

The Ninth Circuit, on appeal from summangigment, concluded that the hospital’s lower-
level supervisors were qualifiedly immune besmthey had merely complied with hospital
regulations and supervisory guiaz, rendering theironduct reasonable light of practical

considerationsNeely 50 F.3d at 1511. As to the supesimtient, however, the Court of Appeals

found that he, as head of the hospital, had failed to protect the safety of female patients such|as

Neely. “A reasonable hospitafficial,” the court inNeelyheld, “would not have disregarded so
summarily the substantial evidence that pointed to Terry’s misconddctt 1510. Instead, “a
reasonable official would have made cleanyiiting, the directive thaprohibited Terry from
working with female patients, and would have inmpéated appropriate proderes to ensure that
he or she would be informed of adyanges made to that directivdd. As a result, the Ninth
Circuit found there were sufficient facts to suggojury finding thathe superintendent had
substantially departed froatcepted professional judgmerd.

In Ammonsa patient at a children’s psychiatric hospital accused a male staff member
named Grant of sexually molesting h&mmons648 F.3d at 1023. The chief executive officer
(“CEQ”) of the hospital restried Grant’s access to femaléipats during the investigatiorid.

The molested patient subsequently recanteddearsation because “she wagsset about losing her
contact with Grant,” and thavestigation was closedd. A second patient, Ammons, a thirteen-
year-old girl, entered the faclility later that same yedr.During Ammons’s stay, she became

romantically involved with Grant tthe point that Ammons’s fosteare caseworker requested that

she not be left alone with himd. at 1024. Despite these voiced concerns, Grant spent time alone

with Ammons and sexually molested hédl. at 1024-25. Ammons sued LaFond, the hospital’s
former CEO, and Webster, the director of nursiutngp had served as CEO for the last few weeks |of
Ammons’s stay.ld. at 1025. In her suit, Ammons brouglims under section 1983 as well as

claims for negligenceld.
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On appeal from the denial of summary judgiresto both LaFond and Webster, the Ninth
Circuit delivered a mixed rulingAmmons648 F.3d at 1023. The Court of Appeals found that
LaFond had been consciously indifferent and dheyoiarted from reasonable professional judgmer
in allowing Grant to be alone with Ammohecause she was aware that Grant had been
investigated for sexual abusad the hospital possessed “overintirg information and signals
that Grant was pursuing improper relationships with female patients and with Ammons
specifically.” Id. at 1032. The court iAmmonslso noted that LaFond, as head of the hospital,
was ultimately accountable for the safety of its patielitsat 1033. As to Webster, however, the
Ninth Circuit found that there were insufficidacts alleged againstrhito survive summary
judgment because Webster had only been CEO for a few weeks, and there was no evidence
knew about the past accusations against Gidnat 1036. The Court of gpeals arrived at this
conclusion despite the fact that Webster “hadess to information about Ammons, including her
intake assessment indicatitigat she was particularly vulnerable to sexual abukk.at 1035-36.

Unlike in Neelyor AmmonsgsPlaintiff here does not atie any facts indicating that
Maldonado had a prior history of setunisconduct, or that he othase posed a spetfthreat to
her. Nor does Plaintiff allege any facts sugjgg that the Doctorsven knew Maldonado, let
alone that the Doctors had any @a$o believe he posed a thréafemale patients. Instead,
Plaintiff alleges only that the Damts were consciousliyndifferent to a high risk of sexual abuse
because after she told them of Hesire to engage in sexual condwih an adult male in the near
future, they took no preventative action. Comifl23, 27, 55-57. Plaintiff alleges further that he
family informed the Doctors of her “vulnerability engage in inappropriate sexual conduct with
males.” Id.  23.

In response, the Doctors arguattPlaintiff has failed to allegsufficient facts showing that
they were consciously indifferent to the potahtiarm Plaintiff faced arising out of her own
interest in being sexually activéMot. at 11-12; Reply at 3-6According to the Doctors, the

information Plaintiff allegedly communicated teeth does not plausibly establish that they acted
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with conscious indifference to a risk that shewd engage in inappropteasexual conduct with
Maldonado or any other WCH $tanember. Reply at 3-6.

Taking Plaintiff's allegations asue, the Court concludes tHliaintiff has not plausibly
alleged conscious indifference “amounting to grosgligence” on the paot the Doctors.
Ammons648 F.3d at 1029. The Court so finds becauamtif has failed to differentiate between
the Doctors in her complaint. To state a valictise 1983 claim, “a plaiiff must plead that each
government-official defendant, through the officiadisn individual actionshas violated the
Constitution.” Igbal, 556 U.S. at 676 (emphasis added)otlmer words, the complaint must “tie[]
the constitutional violations to the individual defendantS3U Student Alliance v. R&§99 F.3d
1053, 1069 (9th Cir. 20123ge also Barren v. Harringtoi52 F.3d 1193, 1194 (9th Cir. 1998)
(order) (“A plaintiff must allegéacts, not simply conclusions,ahshow that an individual was
personally involved in the deprivah of his civil rights. Liabity under § 1983 must be based on
the personal involvement of the defendant.”).

Plaintiff has not done so. dtead, she simply lumps the Doctors into one group, assumir
that each of them was consciously indifferentler section 1983 for the exact same reasons.
Plaintiff makes virtully no effort to allege what role eaamdividual doctor phyed, what actions
each doctor took or did not take, and how edwttor came to know of her heightened
vulnerability. In Plaintiff's fifty-two-page complaint, the Courhfis just two instances where all
three of the Doctors are noimped together as on&eeCompl. | 21 (asserting that Plaintiff “was
involuntarily committed and admitted to Watsonville Community Hospital's Emergency Room
Dr. Gordon Kaplan [and] Dr. Sterling &s,” with no mention of Dr. Simon)d. 32 (asserting
that Dr. Kaplan, after evaluag Plaintiff on May 10, 2013, noted thgtie “may have suffered from
neglect and/or abuse from heoloigical parents”). At no oth¢ime does Plaintiff attempt to
distinguish the individual conduot roles of the Doctors, despite mentioning them collectively
dozens of timesCf. Ammons648 F.3d at 1023-25 (detailing the sfieallegations of conscious
indifference plaintiff hd asserted against each individual defend&regly 50 F.3d at 1505-06

(same). As aresult, Plaintiff has failed tatsta claim of conscious indifference under section
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1983. SeeOSU Student Alliance&99 F.3d at 1078 (dismissing 3ent1983 claims against the
university president and vice president bec&[ifee complaint does not tie [them] to the
[constitutional violation]”);Cranford v. King No. 1:14-CV-01002-MJS PC, 2014 WL 3529796, at
*3 (E.D. Cal. July 16, 2014) (dismissing claghconscious indifferere where involuntarily
committed plaintiff “allege[d] only that he was assaulted by patients”).

The Doctors’ Motion to Disngis Plaintiff's cause of action for conscious indifference to
unsafe conditions under section 1988RANTED. Because Plaifftimay be able to cure the
deficiencies in her complaint by alleging additibfeects supporting this c&e of action, the Court
grants leave to amendee Lopez203 F.3d at 1127 (holding that éastrict court should grant
leave to amend . . . unless it determinesttipleading could not possibly be cured by the
allegation of other facts”).

2. Supervisor Liability (Third Cause of Action)

In Igbal, the Supreme Court explained that iseation 1983 action, “the term ‘supervisory
liability’ is a misnomer,” sincéeach Government official, his drer title notwithstanding, is only
liable for his or her own misconduct.” 556 U.S6&%. Under section 198te Court held, there
is no “vicarious liability” orliability “under a theory ofespondeat superidr Id. at 676.
Nonetheless, “[a] defendant may theld liable as a supervisor umd1983 ‘if there exists either
(1) his or her personal involvement in the ¢@gngonal deprivation, or (2) a sufficient causal
connection between the supenris wrongful conduct and theoastitutional violation.” Starr,

652 F.3d at 1207 (quotindansen v. Black885 F.2d 642, 646 (9th Cir. 1989)).

For the same reasons articulated abege,suprdPart Ill.A.1, Plaintiff has not plausibly
alleged supervisor liability under section 1983. f&jing to distinguish th Doctors’ individual
roles and conduct, Plaintiff has reaffficiently pled individual pemnal involvement in the alleged
wrongdoing. See Barren152 F.3d at 1194. Plaintiff's indiscrimate allegations that the Doctors
were “hospital administrators and supervisorgnamstrators of Watsonville Community Hospital
and Security Code 3” do not suffice. Compl. T 85.a result, Plaintiff e failed to state a claim

of supervisor liabilityunder section 1983SeeHenry A. v. Willden678 F.3d 991, 1004 (9th Cir.
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2012) (finding that general allegations aboutddants’ “oversight responsibility for Clark
County’s foster care system” failed to statdaam for supervisor &bility under section 1983).

The Doctors’ Motion to DismisBlaintiff's cause of action fosupervisor liability under
section 1983 is GRANTED. BecauB&intiff may be able to c¢a the deficiencies in her
complaint by alleging additional facts supporting tasise of action, the Court grants leave to
amend.See LopeZ203 F.3d at 1127.

3. Failureto Train (Fourth Cause of Action)

A local government, or its officials acting tineir official capacity, “can be liable under
§ 1983 for inadequate training of its employeeGity of Canton v. Harris489 U.S. 378, 388
(1989). To establish liability for fare to train, a plaintf must show that (13he “was deprived of
a constitutional right”; (2) the amicipality or its officials “hada training policy that ‘amounts to
deliberate indifference to the [coitgtional] rights of the personsith whom [its subordinates] are
likely to come into contact™; and (3) her “constitunal injury would have been avoided” had the
municipality or its officials propdy trained those subordinateBlankenhorn v. City of Orange
485 F.3d 463, 484 (9th Cir. 2007) (fiedteration in oiginal) (quotingLee v. City of L.A.250 F.3d
668, 681 (9th Cir. 2001)). For purposes of “deldterindifference,” a platiff “must demonstrate
a ‘conscious’ or ‘deliberateehoice on the part of a municipality order to prevail on a failure to
train claim.” Flores v. Cnty. of L.A758 F.3d 1154, 1158 (9th Cir. 20 #)ternal quotation marks
omitted).

“A pattern of similar constitutional violains by untrained employees is ordinarily
necessary to demonstrate deldnte indifference for purposesfailure to train.” Connick v.
Thompsonl131 S. Ct. 1350, 1360 (2011). However, “inagrow range of circumstances, a patter
of similar violations might not be nessary to show delibate indifference.”ld. at 1361 (internal
guotation marks omitted). This “narrow rangewtumstances” may exist only when (1) “the
need for more or different traimgy is so obvious”; and (2) the inapleacy of training is “so likely to
result in the violation o€onstitutional rights.”Canton 489 U.S. at 390. The only example of sug

circumstances the Supreme Court has yet “hypiba’sis where a munipality “arms its police
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force with firearms and deploys the armed officets the public to capture fleeing felons without
training the officers in the constitutionahitation on the use of deadly forceConnick 131 S. Ct.
at 1361 (citingCanton 489 U.S. at 390 n.10). In profferingatthypothetical, ‘flhe Court sought
not to foreclose the possibility, however rarattihe unconstitutional consequences of failing to
train could be so patently obvious that a cibyld be liable under § 1983 without proof of a pre-
existing pattern of violations.1d.

If, on the contrary, the propbehavior is so obviousithoutany training, the failure to
train does not support a finding @éliberate indifference. IRlores, for example, the Ninth
Circuit affirmed dismissal of a failure to traclaim brought by a plaintiff who alleged she had
been sexually assaulted by a deputy sheri&8 F.3d at 1156. “Given that the penal code
prohibits sexual battery,” the codiaund it “not plausible that inclisn in the [sheriff's] Manual of
the language that Flores proposesilddiave prevented the assaulld. at 1160. As the proper
behavior should have been so obviouarnyg deputy sheriff, the court FHoresfound that no
amount of training or instructiorould have made a differenc&ee id(“[T]here is not a patently
obvious need for the city specifically to mmafficers not to rapgoung women.” (internal
guotation marks and alterations omitted)).

Plaintiff has not plausibly alleged a failurettain claim under secn 1983. In the first
place, Plaintiff alleges no pattern of constitutibmiolations by untrained employees. To state a
claim, then, her allegations must fall withire “narrow range of circumstances” that do not
require a pattern of constitutional violatiorfSeeConnick 131 S. Ct. at 1361. Yet here, as in
Flores there is “every reason to assume that [security guards] are familiar with the criminal
prohibition on sexual assault, @geryone is presumed to know the law.” 758 F.3d at 1160. It i
not so “patently obvious” thatéhDoctors’ alleged failure toain Maldonado would have resulted
in Maldonado’s commission of sexuasault of a minor female patiedtd. Consequently,
Plaintiff has made no showing ththe Doctors’ alleged failure to train security guards falls withir

the narrow range of circumstances such thattenmeof constitutional violations is not required.
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Furthermore, even if Plaintiff had made s@chhowing, she still lsanot alleged conduct
specific to each individual doctoPRlaintiff makes no allegation &s which of the Doctors played
what role in failing to train hostal security guards such as Mahado. Because Plaintiff fails to
allege facts regarding the individuanduct of each of the Doctosge suprdart I1l.A.1, she has
not stated a claim for faita to train under section 198%e Barren152 F.3d at 1194 (“Liability
under § 1983 must be based on the petsomalvement of the defendant.§ge alsd&hallowhorn
v. Moling 572 F. App’x 545, 546-47 (9th Cir. 2014) (affing dismissal of failure to train claim
against prison warden becaysaintiff had failed to allegépersonal involvement with any
constitutional violation”).

The Doctors’ Motion to DismisBlaintiff's cause of action for failure to train under sectior
1983 is GRANTED. Because Plaintiff may be aboleure the deficiencies in her complaint by
alleging additional facts supporting this causeadifon, the Court grants leave to ameBee
Lopez 203 F.3d at 1127.

4, Liability for Official Policy and Ratification (Fifth Cause of Action)

A local government may be held liable undection 1983 where: (1) implementation of the
local government’s official policies or establishrmgtoms inflicts the constitutional injury; (2) acts$
of “omission” amount to the local government\sn official policy; or (3) the individual who
committed the constitutional tort was an officaath final policy-making authority or such an
official ratified a subordinate’s unconstitutidmecision or action and the basis for@louthier v.
Cnty. of Contra Costeb91 F.3d 1232, 1249-50 (9th Cir. 2010) (citMgnell v. Dep’t of Soc.
Servs, 436 U.S. 658 (1978)). “To show ratificationplaintiff must prove that the ‘authorized
policymakers approve a subordinatdéision and the basis for it. Christie v. lopa 176 F.3d
1231, 1239 (9th Cir. 1999) (quotit@jty of St. Louis v. Praprotnjld85 U.S. 112, 127 (1988)).

Plaintiff alleges two constitutional torts in this litigation. First, she claims that
Maldonado’s sexual assault of heramted to an unreasonable seizimejiolation of the Fourth
Amendment. Compl. 1 45. Second, she conterad3MCH and its staff, including the Doctors,

failed to provide safe conditions for an invadiarly committed minor, in violation of the Due
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Process Clause of the Fourteenth Amendmkhtf 51. To prevail undévionell, Plaintiff must
plausibly allege that these torts were commigiecsuant to an official policy of WCH or the
Doctors. Plaintiff makes no afiation that Maldonado’s sexuasault was committed pursuant to
any official policy. Instead, Plaintiff claims thanh official policy of having untrained security
guards monitoring patients was a “moving fordeghind the violations of [her] constitutional
rights.” Id. I 78.

This allegation is no more than a “naked assertion devoid of fddtieral enhancement.”
Igbal, 556 U.S. at 678. Plaintiff has advanced nouaicsupport for her regated allegation that
WCH, its doctors included, adieeto an official policy “ofhaving untrained security guards
monitor and supervise mental patients while alafith the patients during the patients’ period of
involuntary commitment.” Compl. § 78. Nor Haintiff advanced any factual support for the
allegation that the Doctors’ supposed policysvad'moving force[]” behind either Maldonado’s
sexual assault or the Doctorslegjed violation of Plaintiff ~ourteenth Amendment rightéd. As
Plaintiff points to no facts supporting the existeatan official policy,Plaintiff cannot state a
claim for conduct pursuant toahpolicy under section 198%ee Hobbs v. City of Long Beach
534 F. App’x 648, 651 (9th Cir. 2013) (affirming grant of summary judgment to defendant bec
“although [plaintiff] contends the citig liable because of its allegiéistory of retaliation against
whistleblowers, he has presented no erik that such a policy existed”).

As for ratification, Plaintiff alleges that thi&octors “took no correct& action in that they
continued to implement their offal policy and/or practice dfaving untrained security guards
monitor and supervise mental patients while alasth the patients during the patients’ period of
involuntary commitment.” Compl. § 80. This perftory allegation falls short. Plaintiff fails to
allege anything that the Docsodid or did not do following Mdonado’s arrest, presumably the
time the Doctors were first made aware thah&e sexually assaulted Plaintiff. There is no
allegation, for example, that the Doctors laag knowledge of Maldonado’s unlawful conduct at
the time Plaintiff was readmitteto WCH, or that the Doctetkknew anything about Maldonado’s

subsequent encounters with Plaintiff. Nor isréhany allegation thatelDoctors possessed “final
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policy-making authority.”Clouthier, 591 F.3d at 1250. Plaintiff alleges only that the general
training and monitoring policy, whatewit was, has not change8eeCompl.  80. Such “naked
assertion[s]” are insufficient taipport a finding that the allegedlpy even existedet alone that
the Doctors were authorizealicymakers who ratified itlgbal, 556 U.S. at 678&ee als&Sheehan
v. City & Cnty. of S.F.743 F.3d 1211, 1231 (9th Cir. 2014) (ajeg failure to train claim and
finding no ratification because “[tlhe mere failure to discipline [subordinates] does not amount
ratification of their allegely unconstitutional actions”’Romero v. Cnty. of Santa Clafdo. 11-
CV-04812-WHO, 2014 WL 4978473, (N.D. Cal. Oct. 6, 2014) (granting judgment on the
pleadings to defendants where ptdf “has not alleged that hisonstitutional harms were either
committed or ratified by an ‘official with fingdolicymaking authority,” and he has not presented
any evidence of a formal policy of First Amendment retaliation” (citation omitted)).

Plaintiff also fails to state a claim because she does not allege facts specific to each
individual doctor and how each doctor acted pursuant to or ratified any official policy that may
have existedSee suprdart 11l.A.1;see alsdBarren 152 F.3d at 1194. Plaintiff, thus, has failed
to state a claim based on an officialipp and ratificationunder section 1983See Jarreau-Griffin
v. City of Vallejo No. 2:12-CV-02979-KJIM, 2013 WL 6423374,*7-8 (E.D. Cal. Dec. 9, 2013)
(dismissing plaintiff’s ratication claim under section 1983 for “fail[ure] to identify an affirmative
choice by [defendants] tgoprove [another’s] actions”).

The Doctors’ Motion to DismisBlaintiff's cause of action Isad on an official policy and
ratification under section 1983 is GRANTED. Besatlaintiff may be able to cure the
deficiencies in her complaint by alleging additibfeects supporting this c&e of action, the Court
grants leave to amendee Lope203 F.3d at 1127.

B. StateLaw Claims

Since the parties in this case are non-divaseCompl. 1 9-15, the now-dismissed
section 1983 claims provide thdesbases for federal subject maitaisdiction. While a federal
court may exercise supplemental jurisdiction oveedtaw claims “that are so related to claims in

the action within [the court’s] original jurisdiction that they form part of the same case or
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controversy under Article 11l afhe United States Constitution,” 28 U.S.C. § 1367(a), a court ma
decline to exercise supplemental jurisdiction where it “has dismissed all claims over which it |
original jurisdiction,”id. 8 1367(c)(3)see also Satey v. JPMorgan Chase &,6@1 F.3d 1087,
1091 (9th Cir. 2008) (“The decision whether to cond to exercise supplemental jurisdiction ove
state law claims after all federal claims h&een dismissed lies within the district court’s
discretion.” (internal quotation marks omittedf.court, in considering whether to retain
supplemental jurisdiction, should consider fagtemch as “economy, convenience, fairness, and
comity.” Acriv. Varian Assocsl114 F.3d 999, 1001 (9th Cir. 1997) (en banc) (internal quotatio
marks omitted). That said, “in the usual case irctviall federal-law claims are eliminated before
trial, the balance of factors . . . will point toward declining to exercise jurisdiction over the
remaining state law claims.Carnegie-Mellon Univ. v. Cohijl484 U.S. 343, 350 n.7 (1988).

Here, the balance of factors weighs in fasbdismissing Plaintiff§ remaining state law
claims. This case has yet to proceed beyongl#aings, and thus fepdicial resources are
wasted by dismissing the case at this stageth&wu dismissal promotes comity by allowing the
California courts to interpret state law concerrtimg state law claims in the first instance. The
Court therefore declines toexcise supplementalrisdiction over the remaining state law
claims—namely, Plaintiff's claims for negligenagolation of the Unruh Act, IIED, and civil
conspiracy.

Accordingly, because the Court declinegxercise supplemental jurisdiction over
Plaintiff's state law claims, the Court GRANTS tletion to Dismiss Plainff’s state law claims
without prejudice.

V. CONCLUSION

For the reasons stated above, the Court GRANTS the Doctors’ Motion to Dismiss
Plaintiff's section 1983 claims with leave to amde The Court declines &xercise supplemental
jurisdiction over Plaintiff's remaining state lawaghs and thus GRANTS the Motion to Dismiss

Plaintiff's state law clans without prejudice.
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Should Plaintiff elect to file an amended cdaapt curing the deficieties identified herein,
she shall do so within 30 daystbe date of this Order. Failute meet the 30-day deadline to file
an amended complaint or failure to cure thealeficies identified in ls Order will result in a
dismissal with prejudice. Plaifftmay not add new causes of actsoor parties without leave of
the Court or stipulation of ¢éhparties pursuant to FedeRalle of Civil Procedure 15.

IT ISSO ORDERED.

Dated:October28,2014 % t ‘ ‘ ‘ L

LUCY H
United Stat District Judge
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