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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ILANA IMBER -GLUCK, on Behalf of Herself
and All Others Similarly Situated,

Plaintiff,
V.

GOOGLE, INC.,a Delaware Corporation.

Defendant

Case N05:14-CV-01070RMW

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT
GOOGLE, INC."S MOTION TO
DISMISS

[Re: DocketNo. 20]

Doc.

Google, Inc. (“*Google”), a Delaware corpooat with its headquarters and principal place

business in California, is a leading seller of software applications (“Apggts can download ontd

their mobile computing deviceSeePlaintiff's Class Action Complaint‘Compl.”), Dkt. No. 1,

19 2-3. Paintiff llana ImberGluck brings the instant class action compléaam behalf of herself

and other parents and guardians whose minor children: (a) downloaded from [Gdoggedr
modestly pricedApp]; and (b) then incurred charges forgamerelatedvoidable purchasdbat

the minor was induced by Google to make, without the parents’ and guardians’ ky@wated

authorization.”ld. at§ 1.
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Pursuant td-ederaRule of Civil Procedure 12(b)(6), Google moves to dismisaiff's
classaction @mplaint.Motion to Dismisg“MTD”) , Dkt. No. 20. The court GRANTS in part and
DENIES in part Google’s motion taginiss.

|. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff alleges the following:

Google operates a digital distribution platform known as “Google Playp#ratits users to
browse and download applications developed for the Android operating system. €Hapl.
Apps, which are often games, are available through Google Play either freargé or for a fee.
Id. Many of these gamingpps are designed to allow purchases of what Google refers to-as “In
App Purchases” or “In-App Content,” i.e., virtual supplies, cash, and content, which areedesig
be used within the game itself (“Game Currencid)at { 3.

Prior to the purchase of content from GooglayPh user must establish a Google Play
account. Compl. § 18. Opening an account requires, among other things, creating a umednam
password, providing certain contact and personal information, and agreeing to GoegtessfT
Service(“Termsof Servi@’)." Id. In order b purchase content from Google Play, one typically
supplies Google with a credit or debit card number or PayPal account through’'Stegtgle
Wallet” function.ld. For each digital purchase, users who specify a credit, delfigyRal payment
will have Google automatically draw funds from the account holder’s specifidd arelebit card
or PayPal accounid.

The purchasef an App or any Game Currency is a transaction completed directly betw
Google and the consumer. Compl. § 17. Immediately prior to the purchase of contenbbgie G
Play, Google requires the account holder to dmtepasswordld. at { 19. Once the password is
entered, the uses permitted to make subsequent purchases through her Google Play &mcopnt
to 30 minutes without reentering the passwaid.

In or around February 2012gmtiff established a Google Play account utilizing her debit

card and placed it on file to make future purchases of Google Play downloads and apglicati

! The complaint refers to the Terms of Service as “Terms and Condit®ese.g, Compl. 11 18,
38.
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Compl.910. In February 2014]aintiff downloaded the App Marvel Run Jump Smash (“Run Jump

Smash”) onto her Samsung Galaxy Tab 2 1l@d.1within 30 minutes of permitting the download,
one ofplaintiff's minor sons made subsequent In-App Purchases of virtual content without
plaintiff’'s authorizationld. Plaintiff receivedanemail notification that her Google Play account
had been charged $65.95 for the purchased virtual coident.

On March 6, 2014, plaintiff filed a class action complaint, individually and on behallf of
others similarly situatecseeking monetary, declaratory, and equitable relief under California’s
contract laws, Consumers Legal Remedies Act, Business and Professions Code 8§ $é800, et
and/or for unjust enrichment. Compl. § 5. The complaint &sskaims for (1) declaratory
judgment pursuant to 28 U.S.C. § 226t.seq; (2) violation of the California Consumers Legal
Remedies Act; (3) violation of California’s Unfair Competition Law; (4) unjust
enrichment/restitution; and (5) breach of the duty of good faith and fair deéaéagGompl. In
response, Google filed the instant motion to disn8seeMTD.

[I. ANALYSIS

A. Motions to Dismiss and Leave to Amend

To survive a motion to dismiss pursuant to Rule 12(b)(6), a complaint nalst ‘fiactual
allegations [that are sufficient] to raise a right to relief above a specutsie’ Bell Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007). On a motion to dismiss, a court must take all of tk
factual allegations in a complaint as trbat the court need not accept as true “[tlhreadbare recit
of the elements of a cause of action,” or legal conclusions presented a&dhctsft v. Iqgbgl556
U.S. 662, 678 (2009). A trial court may also dismiss a ctaiensponteinder Rule 12(b)(6j it
determines a claimant clearly cannot win rel@mar v. Sed-and Service, In¢813 F.2d 986, 991
(9th Cir. 1987).

When an allegation involves fraud pursuant to Rule 9(b), a heightened pleading standg

applies and a party must state with particularity the circumstances constitatidgpfrmistake.

e

als

ard

Fed. R. Civ. P. 9(b). A motion to dismiss a complaint or claim grounded in fraud under Rule 9(b)

for failure to plead with particularity is the functional equivalent of a motion taidssunder Rule

12(b)(6) for failure to state a clairvess v. CibaGeigy Corp. USA317 F.3d 1097, 1107 (9th Cir.
Case N0 5:14CV-01076RMW -3-
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2003). “If dismissal is granted under either Rule 12(b)(6) or 9(b), leave to amend sholiavbd al
unless the pleading could not possibly be cured by the allegation of otherlfactsApple In-App
Purchase Litig.855 F. Supp. 2d 1030, 1040 (N.D. Cal. 20&#)ng Lopez v. Smit203 F.3d
1122, 1130 (9th Cir. 200@ndVess 317 F.3d at 1108).
B. Declaratory Judgment

Plaintiff seeks a declaratory judgmémtthis courtpursuant to 28 U.S.C. § 220, seq

that:

(a) this action may proceed and be maintained as a class action; (b) the
contracts between [d]efendant and the [c]lass members relating to the
purchase of Game Currency are voidable at the optidreakspective
[c]lass members on behalf of their minor children; (c) if the [c]lass
members elect to void the contracts, they will be entitled to restitution; (d)
an award of reasonabédgtorneys’ fees and costs of suit to [p]laintiff and

the [c]lass is gpropriate; and (e) such other and further relief as is
necessary and just may be appropriate as well.

Compl. 150. Plaintiff's declaratory judgmegtaim rests on plaintiff's allegations that each
purchase of Game Currency is a contract between Google and minor children, wénth gan
disaffirm. Google moves to dismiss plaintiff's declaratory judgnetaitn on two alternative
grounds: (1) if the contractgewith plaintiff's minor child, plaintiff does not have standing to
disaffirm the contracts; an@) that the contracts in question are with plaintiff and not plaintiff's
minor child.

1. Standing of Plaintiff to Disaffirm the Contracts of a Minor Child

Plaintiff alleges California Family Code& 10 provides that the contract of a minor is
voidable by disaffirmance by the minor or a parent or guardian on behalf of a nongpl. ¢ 46-
49. Google argues thatahycontracts were made wiiaintiff's minor child, as plaintiff alleges,
this claim should be dismissed as a matter of law because plaio&ff dot have standing to
disaffirm the contracts of her minor chédshe did not sue on behalf of her minor child. MTD 3-§

Plaintiff acknowledges that under California Family Cod#/ 80, the contract of a minor
may only be disaffirmed by the minor, largues that 710 only refers to which party in the

transaction can disaffirm, averring “it would be untenable to require the nfswre younger than
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four years old) to knowingly express disaffirmanddTD 6-7 (citing Apple In-App Purchase
Litig., 855 F. Supp. 2dt 1036 n.& However, plaintiff is incorrect in both her assumption that

8 6710 requires the minor to “knowingly express disaffirmance” and that such a&neeuirnwvould
undermine the utility of 8 67104d. at 7. As Google points out, expsedisaffirmancdyy the minor
himself or herselfs not required because a legal representative of the minor may bring the cas
the minor’s behalf. Google, Inc.’s Reply in Support of MTD (“Reply”), Dkt. No. 24, at 1.

The power to disaffirm a minor’s contract does not extend to the minor’s pa&enatsB. ex
rel. Fife v. Facebook, Inc905 F. Supp. 2d 989, 1004-05 (N.D. Cal. 2012) (dismissing the claim
plaintiffs who did not bring their claims on behalf of their minor children). Becplasatiff did not
bring suit on behalf of her minor child, she does not have standing to disaffirm any tsomiade
by her minor child.

2. Contracts between Google and Minor Child

Plaintiff has sufficently alleged that each-#app Purchase constitutea contract wth her
minor sonPlaintiff's theory is thatGoogle made an offer, in the form of all Game Currency Goo
presented for sale. Compl. § 42. Plaintiff's minor son accepted that offer throymir¢hase of
Game Currency from Googlkl. at 1 43.

Google agues that plaintiff's declaratory judgmesiaim should be dismissed as a matter q
law because all purchases made on the plaintiff's account are governed by th@fT8emsce, a
contract between Google and PlainthMfTD 5-6. If, as Googlargues, theontract is not with a
minor, then the contract is not voidable under California Family Code § 6710. Google further
contends that, as all purchases were “made through [p]laintiff's device, udaigt[ff}s Google
Play account, and were billed [fglaintiff,” the Terms of Serviceontrol, which make plaintiff
responsible for all transactions on her accolan@at 5 see alsdSchmidtlein Decl. Ex. B (Dkt. No.
20-1), at 2.

Plaintiff responds that thEerms of Servicelo not controbecause the contracts at issue af
the individual purchases of Game Currency by the minor, not the creatitmniiffs Google Play

account Plaintiff's Opposition to MTD (“Opp.”), Dkt. No. 23, at Blaintiff argues thagven if the
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Terms of Servicelo control the contracts, the terms are ambiguous and thus subject to
interpretationld. at 5.

Under California law, “courts may not dismiss on the pleadings when one pamy theit
extrinsic evidence renders the contract ambiguous. The case must proceedheybeadingss
that the court may consider the eviden@e.Kemp Fisheries, Inc. v. Castle & Cooke, li8&52 F.2d
493, 497 n.2 (9th Cir. 1988). However, if “the court decides that the contract is not reasonably
susceptible to more than one interpretation, the camrteject the assertion of ambiguit§Kilstaf,
Inc. v. CVS Caremark Cor69 F.3d 1005, 1115 (9th Cir. 2012).

Plaintiff alleges that theerm “authorized’is ambiguous and seeks to introduce extrinsic
evidence as tahetherthe Terms of Servicapply to contracts generated from unauthorized use
accountsld. Google counters that no extrinsic evidence is required to determine thathe of
Servicedefine the contract as between the plaintiff and Go&geReply 4.Moreover, he term
“authorized does not appear in the relevant sections offrens of Serviceand paintiff does not
allege that any other terms in therms of Servicare ambiguous.

In sum, plaintiff's pleading is deficient in two regartfsthe alleged contracts at issue are
between plaintiff's minor child and Google, then plaintiff does not have standing to void the
contracts on behalf of her chil8he would have to sue in a representative capacity. If the contn
are instead between plaintiff and Google, plaintiff hasatieged any terms actually present in the
Terms of Servicevhich might render the Terms of Service ambigumusuggest that plaintiff is nof
liable for the allegedly unauthorized purchases by her minor sons. Therefore, theRANT &
Google’s motion talismiss plaintiff'sdeclaratory judgment claimwith leave to amend.

C. CLRA Claim

Plaintiff alleges Google violated the Consumers Legal Remedies Act (“CLRA”")
concealing the abilityo use realworld currency to purchase Game Currency in gaming Apps
labelled as “freé,with the intent of inducing minors to purchase Saame CurrencyCompl.  54.
In so doing, plaintiff alleges Google has violated: (1) Cal. Civ. Code § 1770(a)(3¢dresenting
that goods or services have sponsorship, approvataceristics ingredientsuses benefits, or

gualities that they do not have”; (2) Cal. Civ. Code § 1770(a)(7), by “representimgptust or
Case N05:14CV-01070RMW -6-
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services are of a particulatandard quality, or grade . . . if they are of another”; and (3) Cal. Civ.
Code § 1770(a)(14), by “representing that a transaction confers or involves rigigdia® or
obligations which it does not have or involve, or which are prohibited by @al. Civ. Code

8 1770(emphasis addedjee alsaCompl. § 54. Plaintiff further alleges Google had a duty to
disclose material facts about the Game Currency offered in Apps it “marketedisadyend
promoted to children as ‘free.ltl. at | 56.

Google argues plaintiff's CLRA claim is procedurally defective due tolaré to fulfill the
heightened pleading requirements of Rule 9(b), which require that “in allegatibasd or
mistake, a party must state with particularity the circumstances constitairthdr mistake” and
that “[m]alice, intent, knowledge, and other conditions of a person’s mind may belallege
generally.” MTD 11;see also Kearns v. Ford Motor €667 F.3d 1120, 1125 (9th Cir. 2009)
(statingthat Rule 9(b) always applies to claims of violation of the CLRA). Plaintifiesghat she
has sufficiently alleged CLRA claisnunder Rule 9(b). Opp. 11.

A duty to disclose arises under the CLRA in four cases: “(1) when the defentaat is
fiduciary relationship with the plaintiff; (2) when the defendant has the exelksowledge of
material facts not known to the plainti{8) when the defendant actively conceals a material fact
from the plaintiff; and (4) when the defendant makes partial representatiorisdostigpresses
some material fact¥ilson v. HewletPackard Co.668 F.3d 1136, 1142 (9th Cir. 2012) (quoting
Falk v. General Motors Corp496 F. Supp. 2d 1088, 1095 (N.D. Cal. 2007)). A disclosed fact
is material when the plaintiff can show that, had the fact been disclosed, thiéf plamid have
been “aware of it and behaved differentlid’ (quotingMirkin v. Wassermarb Cal. 4th 1082, 1093
(1997)).

Plaintiff has sufficiently alleged th&oogle had a duty to disclose material facts about the

Game Currency in thggames it marketed, advertised, and promoted to children as ‘free.” Con
1 56. Plaintiff ha further specifically alleged the misrepresentations she was exposedhe and t
resulting harm. Plaintiff pled specific facts that Google “actively adsjed], market[ed], and
promot[ed] certain gaming Apps as ‘freeld. at 1 69. Plaintiff has also kged she was charged

money after Game Currency was purchased without her authorizdtiany 10.
Case N05:14CV-010706RMW -7 -
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Google argues plaintiff has not sufficiently alleged a claim for reliehbbge “she fails to
identify a single game that she downloaded that was “fri#E@.D 12. In support, Google argues
Run Jump Smash costs $0.99, attaching a printout of the Google Play page for tBeeApp.
Schmidtlein Decl. Ex. A (Dkt. No. 20). However, & plaintiff correctly points out, a district court
generally “may not considany material beyond the pleadings in ruling on a 12(b)(6) motion to
dismiss for failure to state a clainLge v. City of Los Angele250 F.3d 668, 688 (9th Cir. 2001).

Nonethelessplaintiff alleges she downloaded Run Jump Smash and “[i]n the 30 minute
after [she] permitted the download, a subsequent purchase was made in the Run dsimga&m
without her authorization.” Compl. § 10. Plaintiff further alleges she “was given notioditgy

Google that [she was] approving anything more than a singétymine-cent ($0.99) transaction.”

[

1%

Id. at ] 26. Because plaintiff did not authorize a purchase after the download, but did authorize¢ a

$0.99 purchase as part of the transaction, her allegation only makes sense if the ptithbasep
was for $0.99. Aditionally, plaintiff argues her usage of the term “free” was merely forityreand
that a nominal cost, in all cases $0.99, was included in the term. Opp. 12.

The parties’ dispute over tipeice of theApp notwithstanding, it is clear from the complain
as a whole that “free” includes both free and nominally valued App purchases, sucle dsahos
cost $0.99%ce, e.g.Compl. T 1 (“free or moderately priced applicatiomd);at § 22 (“free or cost
a nominal charge”)d. at{ 28 (“free or inexpensive (e.g. $0.99)"). Plaintiff sufficiently alleges th
she purchased a free or nominally priégap. See idat 110 (alleging plaintiff downloaded Run
Jump Smash)d. at § 26 (alleging plaintiff was given no indication she was approving more tha
$0.99).

However, plaintiff has failed to sufficiently allege that she relied upon B®og
misrepresentation or that she would have behaved differently had she been auvsvéitd
plaintiff alleges she was charged $65.95 without her authorization and thae@awglher no
indication that she was approving anything more than a $0.99 purchase, she fails ittyetlgge
that she was unaware of either them3@ute password duratiar the ability to make kApp

PurchasesCompl.q{ 10, 26.

Case N05:14CV-01076RMW -8-
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Plaintiff has alsaotsufficiently alleged materialithecausshe has not alleged thette
would have acted differently, had she been aware of the ability to make purclthses wi
reentering her password. #emsclear from plaintiff's complaint and opposition to thetrao to
dismiss that plaintiff could allege facts sufficient to show reliance and materidigrefore, the
court GRANTS Google’s motion to dismiss plaintif€d RA claim, with leave to amend.

D. Unfair Competition Law Claim

Plaintiff alleges Google violat California’s Unfair Competition Law, Business &
Professions Code § 172G#,seq(“UCL") , through “unlawful,” ‘Unfair,” and “fraudulent” business
acts or practices arfdnfair, deceptive or misleading” advertising. Conff§1.62-74.The UCL
“prohibits acts of ‘unfair competition’ defined as: (1) unlawful business actsotiges; (2) unfair
business acts or practices; (3) fraudulent business acts or practices;anfdi{4dleceptive or
misleading advertisingApple In-App Purchase Litig855 F. Supp. 2d at 1040. Rule 9(b)’s
heightened pleading requirements apply to UCL “unfair” and “unlawfulin®ss act or practice
claims which are dependent upon allegations of fraudulent omissions and misrepoeselttaat
1039;see also Kearns567 F.3d at 1126-2Thy re Facebook PPC Adver. Litigz010 WL 3341062,
at *9 (N.D. Cal. Aug. 25, 2010).

Here, plaintiff’'s “unfair’ and “unlawful” business practice claims are depangsmn
allegations that Google made fraudulent misrepresentations and omisgemaing Google’s free
and nominally priced Apps, and therefore Rule 9(b)’s pleading requirements apply.

1. Unlawful Business Acts or Practices

A business’s violations of law are actionable “unlawful” business acts orqasctnder the
UCL. Apple InrApp Purchase Litig.855 F. Supp. 2d at 1040 n. 7 (citimgre Actimmune
Marketing Litig, 2009 WL 3740648, at *15 (N.D. Cal. Nov. 6, 2009)p state a claim for unlawfu
business acts or practices under the UCL, “it is not necessary that plaiigifs violation of the
predicate laws with particularity; they must at a minimum, however, identifyahéay or
regulatory provisions that defendants allegedly violatkt.(quotingActimmung2009 WL
3740648, at *15).

Case N05:14CV-01076RMW -9-
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Plaintiff alleges Google committed anlawful business act or practice in violation of the
UCL when Google violated the CLRA. Compl. 1 68. Plaintiff does not allege anystétetory
violation by Google as predicate to a claim for unlawful business acts dcpsaender the UCL.
As previously discussed in the analysiplaintiff's CLRA claim, plaintiff hasnot sufficiently
allegal that Google has committedCLRA violation. Becausglaintiff has not sufficiently
identified a statutory or regulatory provision that Google allegedly violptaohtiff has failed to
state a claim for “unlawful” business acts or practices under the UCL.

2. Unfair Business Acts or Practices

Under the UCL, “[a business] act or practice is unfair if the consumer igj@sybistantial, is
not outweighed by any countervailing benefit to consumers or to competition, and is natyan in
the consumers themselves could reasonably have avoijgale InApp Purchase Litig.855 F.
Supp. 2d at 1040 (quotingetsworth v. Sears, Roebuck and,@2009 WL 3320486, at *7 (N.D.
Cal. Oct. 13, 2009)). For the purpose of alleging an “unfair” business act or prdetivenstrating
“aggregate harm on consumers is sufficient to show substantial iffuiiyC. v. Inc21.com Corp.
688 F. Supp. 2d 927, 939 (N.D. Cal. 2010).

Plaintiff allegessheandclasshave suffered substantial harm in the aggregate by incurrin
Google Play charges that they did not explicitly authorize. Coffidl0, 72. Plaintiff also contends
she could not have reasonably avoided the injury as she “was givenaatiardby Google that
[she] was approving anything more than a single ninety-nine cent ($0.99) tiamsacdthatshe
was deceived boogle’spracticesld. at |1 26, 71. Howeveplaintiff does notllege that the
harm of Google’s purported unfair business act outweighs any countervailing becefisumers
or to competition. Therefor@aintiff hasfailed tosufficiently allegethat Google has committech
“unfair” business practice or act under the UCL

3. Fraudulent Business Acts or Practices

To date a claim fof fraudulent” business acts or practices under the U@lgjntiffs must
allege with specificity that defendant’s alleged misrepresentations: (&)releed upon by the
named plaintiffs; (2) were material; (3) influenced the named plsindiécision to purchase the

product and (4) were likely to deceive members of the pubAqpple In-App Purchase Litig855
Case N0 5:14CV-01076RMW -10-
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F. Supp. 2d at 1041 (citingetsworth 2009 WL3320486, at *8). The sufficiency opkintiff's
UCL fraud claim may be analyzedgether withithe plaintiff's CLRA claim.Id. (citing Kowalsky v.
HewlettPackard Co.2011 WL 3501715 (N.D. Cal. Aug. 10, 2011))

As discussed above, plaintiff has not pled specific facts to supplainafor violation of
the CLRA. Plaintiff has allegetthat Google’s business acts or practices were likely to deceive tl
public. Compl. 11 69, 71. However, plaintiff has failed to allege Google’s misre@tsestwere
relied upon by plaintiff, were material, and influenced plaintiff's decistgourchase the product.
Therefore, plaintiff has failed to sufficiently allege that Google has ctieuhiifraudulent” business
acts or practices under the UCL.

4. Unfair, Deceptive or Misleading Advertising

To state a claim for “unfair, deceptive or misleading” adsentj under the UCL, “a plaintiff
need merely allege that members of the public are likely to be deceived byase$eodnduct.”
Apple In-App Purchase Litig855 F. Supp. 2d at 1040 n. 10 (quothkimmune2009 WL
3740648, at *7).

Plaintiff alleges Gogle actively advertised, marketed and promoted certain gaming App
“free” with the intent to lure minors to purchase Game Currency in a manngrtbkaeéceive the
public. Compl. § 69Plaintiff alleges Google’s deceptive practices have deceived aare/tikely
to deceive members of the publid. at § 71. Plaintiff has sufficiently allegatiat Google has
committed“unfair, deceptive or misleading” advertising under the UCL.

In sum taking all factual allegations in the complaint as true, plaina# sufficiently plec
claim for “unfair competition” under the UCL through “unfair, deceptive or misleading”
advertising. Plaintiff has failed to plead claims for “unfair competition” utiske UCL through
allegations of violations dunlawful,” “unfair,” and “fraudulent” business acts or practices.

The court GRANTS Google’s motion to dismiss Plaintiff's U€&im for violations of
“unlawful,” “unfair,” and “fraudulent” business acts or practices with leavaenbend. The court
DENIES Google’s motion toisimissplaintiff's UCL claim for violations of “unfair, deceptive or

misleading” advertising.
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E. Unjust Enrichment and Restitution

Plaintiff alleges that Google has been unjustly enriched at the expense tiff glathclass
by collecting money Google is not entitled to. Compi 9 Plaintiff further alleges that she and th
class are entitled to recover from Google all amounts wrongfully colleci@dnproperly retained
by Google, plus interedd. at T 80.

Google argues that the Ninth Circuit has held that “unjust enrichment ‘does nab@escr
theory of recovery’ under California law.” MTD 7 (quotitrgre Sony PS3 “Other OS” Litigatign
551 F. App’x 916, 923 (9th Cir. 2014)). Rather than a theory of recovery, Google argues that
enrichment is principle “underlying various legal doctrines and remediés (citing Donohue v.
Apple, Inc, 871 F. Supp. 2d 913, 932 (N.D. Cal. 2012)).

Plaintiff argues in response that recent Ninth Circuit precedent runsrgaot@oogle’s
argument. Opp. 7. The most recent Ninth Circuit decision on the subject incorporates unjust
enrichment as an independent claBee Berger v. Home Depot USA, Jiel F.3d 1061, 1070
(9th Cir. 2014) (providing the elements of unjust enrichment as the “receipt of & laeadedinjust
retention of the benefit at the expense of another”) (quaietrodryer v. SeoulBank'7 Cal. App.
4th 723, 726 (Cal. Ct. App. 2000kesalscApple In-App Purchase Litig855 F. Supp. 2d at 1042
(permitting a claim for unjust enrichment under similar circumstanEdisyyorth v. U.S. Bank,
N.A, 908 F. Supp. 2d 1063, 1088 (N.D. Cal. 2012) (holding plaintiff could proceed with unjust
enrichment claim at the motion to dismiss stage).

Google’s argument that the court should igrideegeris unpersuasive. Reply 7. While
Google is correct that the issue in that case was class certification, the Moib fiEst discussed
unjust enrichment asa@aim before determining that the plaintiff's claim for unjust enrichment w
not susceptible to classatment in that specific cadgerger, 741 F.3d at 1070. Other recent cass
also point to unjust enrichment as a cause of action in Calif@e@Gabriel v. Alaska Elec.
Pension FungdNo. 12-35458, 2014 WL 2535469, at *8 (9th Cir. June 6, 2014) (ndtaigthe
remedy of surcharge is available against the fiduciary ‘for benefjgsried through unjust
enrichment” (quotingSkinner v. Northrop Grumman Retirement Plgr6B3 F.3d 1162, 1167 (9th

Cir. 2012)) ;E.J. Franks Construction, Inc. v. Sohok®66327, 2014 WL 2526978, at *1 (Cal. Ct.
Case N05:14CV-01070RMW -12-
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App. June 52014) (allowing plaintiff to bring unjust enrichment claims to triBgpple v. Sarpas
255 Cal. Rptr. 3d 25, 47 (2014) (holding “plaintiffs had ‘stated a valid cause of action for unjus
enrichment™ QuotingHirsch v. Bank of Amerigal07 Cal. App. 4th 708, 722 (2003)).
Google’s suggestion that the court follow an unpublished pnecedential report is
similarly unpersuasive. Even permitting tisrgerdid not expressly holthat California law
reamgnizes an unjust enrichment cause of action, the factually analogeuspple IRApp
Purchase Litigatiorallowed the plaintiffs to proceed with an unjust enrichment claim at the mof
to dismiss stagédpple In-App Purchase Litig855 F. Supp. 2d at 1042. Therefore, the court
DENIES Google’s motion to dismiss plaintiff's claim for unjust enrichment
F. Breach of Duty of Good Faith and Fair Dealing

Plaintiff alleges Google breached its contractual duty of good faith angdiefaing with

plaintiff and class. Compl{{182-89.Plaintiff specifically alleges Google engaged in conduct apalrt

from its agreemerftwith plaintiff and classwithout good faith, “for the purpose of depriving
plaintiff and . . classof rights and benefits under the contract, tq wisales transaction for an iten
the consumeintendedo purchase.1d. at {1 85, 87 (emphasis in original). Google argues
plaintiff's claim fails as a matter of law because under California law the implied covenaat car
be used to negate an expresmtef the parties’ contract to whigtaintiff agreedMTD 9-10.
Google also argugdaintiff’'s claim failsbecause¢he implied covenant cannot be used to impose
additional terms and duties to a contract — i.e. imposing that a consumer’s “inten[gHasgliis a
condition precedent to engaging in an enforceable sales transaction witle Gbail10-11

Every contract in the state of California contains an implied covenant of gdoaraltfair
dealing that neither party will injure the right of théet party to receive the benefits of the

agreementApple In-App Purchase Litig855 F. Supp. 2dt 1041 (citingWolf v. Walt Disney

5t

ion

n

Pictures & Tel, 162 Cal. App. 4th 1107, 1120 (2008)). The covenant is implied in every contract in

order to protect the express covenants or promises of the coldtratl041-42 (citingCarma

Developers (Cal.), Inc. v. Marathon Development California,, [dcCal. 4th 342, 373 (1992)). The

Z«Agreement refers tothe Terms of Servicéo whicheach member of the class agreed when the
opened a Google Play account.
Case N0 5:14CV-01076RMW -13-
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covenant will not be implied “to prohibit a party from doing that which is exjyressmitted by the
agreement itself.Id. at 1042 (citingCarma 2 Cal. 4th at 373). The implied covenant “cannot
impose substantive duties or limits on the contracting parties beyond those inealpotae
specific terms of their agreemenfppling v. State Farm Mut. Auto. Ins. C840 F.3d 769, 779
(9th Cir. 2003) (quotingsuz v. Bechtel Nat. Inc24 Cal. 4th 317, 350 (2000%)Y.0 establish a claim
for breach of the implied covenant of good faith and fair dealintifpiffs must show that
[deferdant] lacked subjective good faith in the validity of its act or the act was intemded did
frustrate the common purpose of the agreemégple In-App Purchase Litig855 F. Supp. 2dt
1042(citing Carma 2 Cal. 4th at 373).

Here, Google’s Termsf Service signed bglaintiff and clasxpressly provides that
signees aréresponsible for the activity that happens on or throtigéif Google accous$].”
Schmidtlein Decl. Ex. B (Dkt. No. 20-1) at 2. This express provision agreedaiaibtiff andclass
entitles Google to bill plaintifand class’$5o0ogle Play accounts for charges incurred through su
activity regardless of theintent. Howeverplaintiff has alleged that Googémncouragd children to
make InrApp Purchases, without providing notice to the parent or guardian of timen8@e
window in which the account holder’s password is not required to make subsequent purchass
Compl. § 29. Suchctsmayfrustrate the common purpose of the agreement by forcing parents
pay for purchases that Google induced parents’ minor children to make.

Therefore, m@intiff has sufficientlypled facts which would demonstrate how Google
breached the duty of good faith and fair dealing. Accordirig/courtDENIES Google’s motion
to dismiss plaintiff'sclaim for breach of the implied covenant of good faith and dealing.

[ll. ORDER

For the reasons explained above, the court orders as falltlvsespect to each of the

claimsat issue
e Declaratory Judgment: Dismissed wi@ daydeave to amend.

e CLRA: Dismissed wth 30 days leave to amend.
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e UCL
o Unlawful business practices or act: dismissed with 30 days leave to amend.
o Unfair business practices or act: dismissed with 30 days leave to amend.
o0 Fraudulent business acts: dismissed with 30 days leave to amend.
o Unfair, decgptive or misleading advertisingot dismissed.

e Unjust Enrichment and Restitution: Not dismissed.

e Breach of Good Faith and Fair Dealimdpt dsmissed.

Dated:Juy 21, 2014

fomatam i gz

Ronald M. Whyte
United States District Judge
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