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[PROPOSED] ORDER

The Court, having considered Nest Labs, Inc.’s Motion for Protective Orderrtoye

Confidential and Highly Confidential Information, any opposition filed by pilsytand all

associated briefing, supporting documents, and evidence, hereby orders thatidsféfuotzon

is GRANTEDand the Protective @er attahed hereto as Exhibit fand to the Declaration of J

Patrick Corrigan as Exhibit D) is hereby entered as the order of the Court.

IT IS SO ORDERED.

DATED: June 11, 201

The HonoraBIePaEl S. grewal

United States Magistrate Judge

[PROPOSED] ORDER
Case No. 5:14v-01363BLF
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case N03:14CV-01363BLF

PROTECTIVE ORDER FOR

IN RE NEST LABS LITIGATION LITIGATION INVOLVING PATENTS,
HIGHLY SENSITIVE CONFIDENTIAL
INFORMATION AND/OR TRADE
SECRETS

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action are likely to involve production of
confidential, proprietary, or private information for which special protection pobic
disclosure and from use for any purpose other than prosecuting this litigatyomemvarranted.
Accordingly,defendant Nest Labs, Incereby requests that thewt enter the following
Protective Order. This Order does not confer blanket protections on all disclostgsganrses to
discovery and the protection it affords from public disclosure and use extends onlyiratéee |
information or items that are entitled to confidential treatment under the applicable lega
principles. As set forth in Sectioh2.3, below, this Protective Order does not entitlgotréiesto
file confidential information under seal; Civil Local Rule-3%ets forth the procedures that must
be followed and the standards that will be applied when a party seeks permissitmeficmurt to

file material under seal.

PROTECTIVE ORDER
CASE NO. 3:14CV-01363BLF
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2. DEFINITIONS

2.1 Challenging Party: a Py or NonParty that challenges the designation of

information or items under this Order.

2.2 "CONFIDENTIAL” Information or Items information (regardless of how it is

generated, stored or maintained) or tangible things that qualify for postectdef~ederal Rule
of Civil Procedure 26(c).

2.3  Counsel (without qualifier): Outside Counsel of Record and House Counsel (ag

well as their support staff).

2.4  Designating Partya Party or NofParty that designates information or items that it

produces in disclosures or in responses to discovery as “CONFIDENTIAL” GHHY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY".

2.5 Disclosure or Discovery Materiadll items or information, regardless of the

medium or manner in which it is generated, stored, or maintained (including, amontivite
testimony, transcripts, and tangible things), that are produced or genardistlasures or
responses to discovery in this matter.

2.6  Expert a person with specialized knowledge or experience in a matter pertinen
thelitigation who (1) has been retained by a Party or its counsel to serve as dméxgss or as

a consultant in this action, (2) is not a past or current employee of a Party ortyfa Pa

competitor, and (3) at the time of retention, is not anticpidecome an employee of a Party of

of a Party’s competitor.

2.7 "HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” Information or Items

extremely sensitive “Confidential Information or Items,” disclosure lutivto another Party or
Non-Party would create substantial risk of serious harm that could not be avoided by less
restrictive meanthat mayinclude but nonhecessarily bémited to: (i) marketing, financial, sales,
research and development, or technical data or information; (ii) commesgabijtive competitive
information, including, without limitation, information obtained from a nonparty pursuant to a

current Nondisclosure Agreement (“NDA”), (iii) information or data relgtio future products not

PROTECTIVE ORDER 2
CASE NO.3:14CV-01363BLF
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yet commercially released and/or strategic plans; (iv) trade secretgorcotifidential research an
development information; and (v) commercial agreements, settlement agreensattiemrent
communications, the disclosure of which is likely to cause harm to the competitiverpokihe
producing party, which is subject to protection under Federal Rule of Civil Procedaye Ptése
categories are included for illustrative purposes only. Whether informationitena merits
designation a8HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY”because # disclosure|
would create a substantial risk of harm to another Party orPRdotyrmust be determined on a cas
by-case basis, and without reference to whether the information or item belongs tdlane of
illustrative categories of information identifiadbove.

2.8 House Counsel: attorneys who are employees of a party to this action. House

Counsel does not include Outside Counsel of Record or any other outside counsel.
2.9 Non-Party any natural person, partnership, corporation, association, or agaér le
entity not named as a Party to this action.

2.10 Outside Counsel of Record: attorneys who are not employees of a party to thig

action but are retained to represent or advise a party to this action and haredppthis action

on behalf of that party or are affiliated with a law firm which has appeared ot bktieat party.
2.11 Party any party to this action, including all of its officers, directors, emplgyees

consultants, retained experts, and Outside Counsel of Record (and their suppprt staff

2.12 Producing Party Party or NofParty that produces Disclosure or Discovery

Material in this action.

2.13 Professional Vendors: persons or entities that provide litigation supportservicq

(e.g., photocopying, videotaping, translating, preparing exhibits or demonstratidns, a
organizing, storing, or retrieving data in any form or medium) and their empglayee
subcontractors.

2.14 Protected Material: any Disclosure or Discovery Material that is desigaated

“CONFIDENTIAL,” or as “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY.”

2.15 Receiving Party: a Party that receives Disclosure or Discovery Matenalafro

PROTECTIVE ORDER 3
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Producing Party.
3. SCOPE

The protections conferred by this Order cover not only Protected Materdgf(asd
above), but also (1) any mimation copied or extracted from Protected Material; (2) all copies,
excerpts, summaries, or compilations of Protected Material; and (3) &mpot®g conversations,
or presentations by Parties or their Counsel that might reveal ProtectethMHBi@we\er, the
protections conferred by this Stipulation and Order do not cover the following infonrm@) any
information that is in the public domain at the time of disclosure to a Receiving Phdganes
part of the public domain after its disclosureatBeceiving Party as a result of publication not
involving a violation of this Order, including becoming part of the public record throwglotri
otherwise; and (b) any information known to the Receiving Party prior to the disclos
obtained by the Receiving Party after the disclosure from a source who dlitenaeformation
lawfully and under no obligation of confidentiality to the Designating Panty. Use of Protected

Material at trial shall be governed by a separate agreement or order.
4. DURATION

Even after final disposition of this litigation, the confidentiality obligations impbsetthis
Order shall remain in effect until a Designating Party agrees otherwiséimgvar a court order
otherwise directs. Final disposition shall be deerodaktthe later of (1) dismissal of all claims
and defenses in this action, with or without prejudice; and (2) final judgment hereithafte
completion and exhaustion of all appeals, rehearings, remands, trials, or reviewsofidim,
including the tme limits for filing any motions or applications for extension of time pursuant to
applicable law.The Court will retain jurisdiction to enforce the terms of this order for a pefiod

six months after final disposition.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Eagh Pa

or Non-Party that designates information or items for protection under this Qudetake care to

limit any such designation to specific material that qualifies urtdeappropriate standards. To

PROTECTIVE ORDER 4
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the extent it is practical to do so, the Designating Party must designatetiection only those
parts of material, documents, items, or oral or written communications that gusdifthat other
portions of the material, documents, items, or communications for which proteatioin is
warranted are not swept unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Designatioaseha
shown to be clearly unjustified or that have been made for an improper purpose (e.g., to
unnecessarily encumber or retard the case development process or to inmgosssary
expenses and burdens on other parties) expose the Designating Party to sanctions

If it comes to a Designating Padyattention that information or items that it designated
for protection do not qualify for protection at all or do not qualify for the level of protect
initially asserted, that Designating Party must promptly notify all other partaeg th
withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Except as otherwise provided in this Orde

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulatectdy orde
Disclosure or Discovery Material that qualifies protection under this Order must be clearly so
designated before the material is disclosed or produced.

Designation in conformity with this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, bl

excluding transcripts of depositions or other pretrial or trial proceedingsjh&éhBroducing Party
affix the legend “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL-ATTORNEYS’ EYES
ONLY” to each page that contains proted material. If only a portion or portions of the materia
on a page qualifies for protection, the Producing Party also must clearlyydbatgrotected
portion(s) (e.g., by making appropriate markings in the margins) and musy sfieatach

portion, the level of protection being asserted.

(b) for testimony given in deposition or in other pretrial or trial proceedings, that

the Designating Party identify on the record, before the close of the depositiongheaadther

proceeding, all protectaestimony and specify the level of protection being asserted. When it

PROTECTIVE ORDER 5
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impractical to identify separately each portion of testimony that is entitled to prataatiot
appears that substantial portions of the testimony may qualify for postettteDesignating Party
may invoke on the record (before the deposition, hearing, or other proceeding is concligled)
to have up to 21 daydter receipt of the final transcrifg identify the specific portions of the
testimony as to which protectiongsught and to specify the level of protection being asserted.
Only those portions of the testimony that are appropriately designatedfectmn within the 21
days shall be covered by the provisions of this Protective Oktternatively, a DesignatinBarty
may specify, at the deposition or up to 21 days a#tegipt of the final transcript that period is
properly invoked, that the entire transcript shall be treated as “CONFIDEN®r “HIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY.”

Parties shall gie the other parties notice if they reasonably expect a deposition, heaoihgror
proceeding to include Protected Material so that the other partiesheare that only authorized
individuals who have signed the “Acknowledgment and Agreement to Be Bound” (Exjdnié Aresent
at those proceeding8he use of a document as an exhibit at a deposition shall not in any waytaffect i
designation as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL-ATTORNEYS’ EYES ONLY.”

Transcripts containing Protected Materiahlthave an obvious legend on the title page that the
transcript contains Protected Material, and the title page shall be follopmeetist of all pages (including
line numbers as appropriate) that have been designated as Protected Malténalevebf protection
being asserted by the Designating Party. The Designating Party shall theooourt reporter of these
requirementslf the Designating Party invokes its right, on the record (before the deposition,
hearing, or other proceeding is concluded), to have up to 21 days after receipt of ttetiiined
transcript, to identify the specific portions of the testimony as to which pimies sought, prior
to the expiration of the 21-day period for designation, the entire transiasipbe tread during that
period as if it had been designated “HIGHLY CONFIDENTIARTTORNEYS’ EYES ONLY” in its
entirety unless otherwise agreed. After the expiration of that péhnedranscript shall be treated only as
actually designated.

(c) for information produced in some form other than documentary and for any

PROTECTIVE ORDER 6
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other tangible itemdhat the Producing Party affix in a prominent place on the exterior of the

container or containers in which the information or item is stored the legend “©EGNFIAL”

or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY". If only a portion or portions of
the information or item warrant protection, the Producing Party, to the extentgloéetshall
identify the protected portion(s) and specify the level of protetiamng asserted.

5.3 Inadvertent Failures to Designatktimely corrected, an inadvertent failure to

properly designate qualified information or items does not waive the Designatigg Fight to
secure protection under this Order for such materighiwa reasonable time after discovering a
inadvertent failure to properly designate qualified information or item$)éisegnating Party

shall provide written notice to the Receiving Party, and shall furnish the Recearitygafth
replacement pagesity the appropriate designation(s). Upon timely correction of a designation
the Receiving Party must make reasonable efforts to assure that thelnsatiexdded in
accordance with the provisions of this Order, and shall return or destroy the irhpdgsegnated

material

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of ChallengesAny Party or NorParty may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a DesignatingsRantyfidentiality
designation is necessary to avoid foreseeable, substantial unfairness, unpecessanic
burdens, or a significant disruption or delay of the litigation, a Party does not teailght to
challenge a confidentiality designation by electing not to mount a challengetiyafter the
original designation is disclosed.

6.2 Meet and ConfeiThe Challenging Party shall initiate the dispute resolution

process by providing written notice of each designation it is challenging acribdegthe basis
for each challenge. Tavoid ambiguity as to whether a challenge has been made, the written
notice must recite that the challenge to confidentiality is being made in accosdémehis
specific paragraph of the Protective Order. The parties shall attempolgereach challenge in

good faith and must begin the process by conferring directly (in voice to voicguatather

PROTECTIVE ORDER 7
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forms of communication are not sufficient) within 14 days of the date of serviceicé.not
conferring, the Challenging Party must explain the Hasigs belief that the confidentiality
designation was not proper and must give the Designating Party a reasonablendpgport
review the designated material, to reconsider the circumstances, and, ihge ohdesignation is
offered, to explain the basis for the chosen designation. A Challenging Parprocaed to the
next stage of the challenge process only if it has engaged in this meet and iomess first or
establishes that the Designating Party is unwilling to participate in the meatrafied process in
a reasonablmanner.

6.3  Judicial Intervention. If the Parties cannot resolve a challenge without court

intervention, the Designating Party shall file and serve a motion to retain corflitdennder
Civil Local Rule 7 (and in compliaecwith Civil Local Rule 7%, if applicable) within 21 days of
the initial notice of challenge or within 14 days of the parties agreeinghthatéet and confer
process will not resolve their dispute, whichever is eaditer five (5) unmeritoriouschallenges
are made by the same party, the burden will shift to that party to file andaservon
challenging the designation. Each such motion must be accompanied by a competeticthecla
affirming that the movant has complied with the meet and coedgrirements imposed in the
preceding paragraph. Failure by the Designating Party to make sucloa moluding the
required declaration within 21 days (or 14 days, if applicable) shall autoltyatve@a/e the
confidentiality designation for each chaligd designation. In addition, the Challenging Party
may file a motion challenging a confidentiality designation at any time if theredause for
doing so, including a challenge to the designation of a deposition transcript or aoryspor
thereof. Any motion brought pursuant to this provision must be accompanied by a competent
declaration affirming that the movant has complied with the meet and confer negpiise
imposed by the preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Designati
Party. Frivolouslesignations othallenges may expose the respective garganctions. Unless

the Designating Party has waived the confidentiality designation by féalifilg a motion to

PROTECTIVE ORDER 8
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retain confidentiality as degbed above, all parties shall continue to afford the material in
guestion the level of protection to which it is entitled under the Producing Partygsaalssn until

the court rules on the challenge.

7. ACCESS TO AND USE OPROTECTED MATERIAL

7.1  BasicPrinciples A Receiving Party may use Protected Material that is disclosed

produced by another Party or by a Non-Party in connection with this case onlgdecyting,
defending, or attempting to settle this litigation. Such Protected Material edigdiosed only to
the categories of persons and under the conditions described in this Order. Wheratiom litegs
been terminated, a Receiving Party must comply with the provisions of secti@o®8(FINAL
DISPOSITION).

Protected Material must be stored and maintained by a Receiving Party at a lacdtion
a secure manner that ensures that access is limited to the persons authorizédsuDobbart

7.2 Disclosure of “CONFIDENTIAL" Information or Items. Unless othernasdered

by the court or penitted in writing by the Designating Party, a Receiving Party may disclgse an

information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this action (including
support personnelas well asndependentontractors retained utside Counsel of Record to
whom it is reasonably necessary to disclose the information for thisittigad who have signed
the “Acknowledgment and Agreement to Be Bound” that is attached hereto ag Bxhib

(b) theReceivingParty, including its officers, directors, and employees (including
House Counsel), to whom disclosure is reasonably necessary for this litigatiaina have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in thDrder) of the Receiving Party to whom disclosure is
reasonably necessary for this litigation and who have signed the “Acknowletgnae
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professiguey or trial consultants, and

PROTECTIVE ORDER 9
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Professional Vendors to whom disclosure is reasonably necessary fdigaieh and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(f) during their depositions, witnesses in the action to whom disclosure is
reasonably necessary and who have signed the “Acknowledgment and Agreemenbtm@e B
(Exhibit A), unless otherwise agreed by the Designating Party or orderbd bgurt. Pages of
transcribed deposition testimony or exhibits to deposstthat reveal Protected Material must be
separately bound by the court reporter and may not be disclosed to anyone excepttas perm
under this Protective Order.

(9) the author or recipient of a document containing the information or a custod
or other person who otherwise possessed or knew the information.

7.3  Disclosure of “HIGHLY CONFIDENTIAL-ATTORNEYS' EYES ONLY”

Information or ItemsUnless otherwise ordered by the court or permitted in writing by the

Designating Party, a Receiving Party nagclose any information or item designated “HIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outside Counsel of Record in this action (including
support personnelas well asndependent contractors retained by Outside Counsel of Record {
whom it is reasonably necessary to disclose the information for thisittigatd who have signed
the “Acknowledgment and Agreement to Be Bound” that is attached hereto ag Bxhib

(b) Experts of the Receiving Party (1) to whom disclosure is reasonably nmgcess
for this litigation, (2) who have signed the “Acknowledgment and Agreement to Be Bound”
(Exhibit A), and (3) as to whom the procedures set forth in paragraph 7.4(a), below, have be¢
followed,;

(c) the court and its personnel,

(d) court reporters and their staff, professional jury or trial consultamds,
Professional Vendors to whom disclosure is reasonably necessary fdigaieh and who have
signed the “Acknowledgment and Agreement to Be Bound” (ExhibiaAg,

(e) the author or recipient of a document containing the information or a custod

PROTECTIVE ORDER 10
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or other person who otherwise possessed or knew the information.

7.4 Procedures for Approving or Objecting to Disclosure of “HIGHLY

CONFIDENTIAL —ATTORNEYS' EYES ONLY” Information or Iltems to Experts.

(a) Unless otherwise ordered by the court or agreed to in writing by the
Designating Party, a Party that seeks to disdilosa Expert (as defined in this Ordany
information or item that has been designated “HIGHLONFIDENTIAL —ATTORNEYS’
EYES ONLY” pursuant to paragraph 7.3¢b¥t must make a written request to the Designating
Party that (1) identifies the general categories of “HIGHLY CONFIDENT+ ATTORNEYS’
EYES ONLY” information that the Receiving Partyeke permission to disclose to the Expert, (2
sets forth the full name of the Expert and the city and state of his or her pres@snce, (3)
attaches a copy of the Expert’s current resume, (4) identifies the Expergstamployer(s), (5)
identifieseach person or entity from whom the Expert has received compensation or funding
work in his or her areas of expertise or to whom the expert has provided professionakservi
including in connection with a litigation, at any time during the precefiliegyears: and (6)
identifies (by name and number of the case, filing date, and location of coultjgatyn in
connection with which the Expert has offered expert testimony, including throughagatien,
report, or testimony at a deposition or trial, during the preceding five yeaks@ty that makes
a request and provides the information specified in the preceding respectivapasagay
disclose the subject Protected Material to the identified Expert unless, t&ithih0) days of
delivering the request, the Party receives a written objection from the DesggRatity. Any such
objection must set forth in detail the grounds on which it is based.

(b) A Party that receives a timely written objectimist meet and confer with the
Designatng Party (through direct voice to voice dialogue) to try to resolve the matter

agreement within seven days of the written objection. If no agreement iededble Party

1 1f the Expert believes any of this information is subject to a confidentialityation to a third
party, then the Expert should provide whatever information the Expert believes canlbsedi
without violating any confidentiality agreements, andRlaety seeking to disclose to the Expert
shall be available to meet and confer with the Designating Party regangisgeh engagement.

PROTECTIVE ORDER 11
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seeking to make the disclosure to the Expert may file a motion as providedlihdCad Rule 7
(and in compliance with Civil Local Rule /& if applicable) seeking permission from the court {
do so. Any such motion must describe the circumstances with specificity, theinfatetail the
reasons why the disclosure to the Expereasonably necessary, assess the risk of harm that
disclosure would entail, and suggest any additional means that could be used to redis&e lthat
addition, any such motion mus¢ accompanied by a competent declaration describing the par
efforts to resolve the matter by agreemgmt., the extent and the content of the meet and con
discussions) and setting forth the reasadsanced by the Designating Party for its refusal
approve the disclosure.

In any such proceeding, the Party opposing disclosure to the Expert shall beadéme bu
of proving that the risk of harm that the disclosure would entail (under the safegugrosaat)

outweighs the Receiving Party’s need to disclose the Protected MatersaEiqoért.

8. PROTECTED MATERIALSUBPOENAED OR ORDERED PRODUCED IN OTHER
LITIGATION

If a Party is served with a subpoena or a court order issued in other litigation th
compels disclosure of any information or items designated in this action &8FIOBNTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” that Party must:

(a) promptly notify in writing the Designating Party. Such notification shallde
a copy of the subpoena or court order;

(b) promptly notify in writing the party who caused the subpoena or order to iss
in the other litigation that some or all of the material covered by the subpoena os@ulgect to
this Protective Order. Such notification shall include a copy of this Proteatier;@nd

(c) cooperate with respect to all reasonable procedures soughptowdued by the
Designating Party whose Protected Material may be affécted.

If the Designating Party timely seeks a protective order, the Party seithetthe

% The purpose of imposing these duties is to alert the interested parties to theexstais
Protective Order antb afford the Designating Party in this case an opportunity to try to protec]
confidentiality interests in the court from which the subpoena or order issued.

PROTECTIVE ORDER 12
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subpoena or court order shall not produce any information designated in this action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” before a
determination by the court from which the subpoena or order issued, unless the Paintpihas
the Designating Party’s permission. The Designating Party shall bearrtfenl@nd expenséd o
seeking protection in that court of its confidential materiahd nothing in these provisions
should be construed as authorizing or encouraging a Receiving Party in this actsmbé&y éi

lawful directive from another court.

9. A NON-PARTY’S PROTECTED MATERIAL UGHT TO BE PRODUCEDN THIS
LITIGATION

(@) The terms of this Order are applicable to information produced by a Non
Party in this action and designated as “CONFIDENTIAL” or “HIGHLY CONFNDHAL —
ATTORNEYS’ EYES ONLY”. Such information produced by Non-Parties in connectitm wi
this litigation is protected by the remedies and relief provided by this Order.

(b) In the event that a Party is required, by a valid discovery request, to prot
a NonParty’'s confidential information in itsogsession, and the Party is subject to an agreeme
with the Non-Party not to produce the NBarty's confidential information, then the Party shall:

1. promptly notify in writing the Requesting Party and the [Ranty that
some or all of the information requested is subject to a confidentiality agreestiea Non-
Party;

2. promptly provide the NoRarty with a copy of the Protective Order in this
litigation, the relevant discovery request(s), and a reasonably specdigties of the
information reqested; and

3. make the information requested available for inspection by thePiddg-

(© If the Non-Party fails to object or seek a protective order from this court
within 7 days of receiving the notice and accompanying information, the Receiviggrizest
produce the Non-Party’'s confidential information responsive to the discovery tdfjties Non-
Party timely seeks a protective order, the Receiving Party shall not proguicdocaimation in its

possession or control that is subject to the confiditly agreement with the NeRarty before a
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determination by the couttAbsent a court order to the contrary, the NRarty shall bear the

burden and expense of seeking protection in this court of its Protected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MARIAL

If a Receiving Party learns that, by inadvertence or otherwise, it hassaidcl
Protected Material to any person or in any circumstance not authorized underdtestive
Order, the Receiving Party mustmediately (a) notify in writing the Designating Party of the
unauthorized disclosures, (b) use its best efforts to retrieve all unauthorizesl afdpie Protected
Material, (c) inform the person or persons to whom unauthorized disclosures were rabthes of
terms of this Order, and (d) request such person or persons to execute the “Acknewtedgin

Agreement to Be Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED ORTHERWISE PROTECTED
MATERIAL

When a Producingd®ty gives notice to Receiving Parties that certain inadverten
produced material is subject to a claim of privilege or other protection, includintjdheesg-
client privilege, the work product immunity, the common interest doctrine, or othdegeyi
doctrine, right or immunity (collectively, “Privilege)he obligations of the Receiving Parties arg
those set forth in Federal Rule of Civil Procedure 26(b)(5)(B). Neither tbedrtant production
of material that is subject to a claim of Privilege, or the failure to promptly notifiréleeiving
Party of such claim, shall prejudice or otherwise constitute a waivetoppes of any such
Privilege.This provision is not intended to modify whatever procedure may be established in
discovery order that provides for production without prior privilege review. Pursuaaeteydr
Rule of Evidence 502(d) and (e), insofar as the parties reach an agreement factlo¢ ef
disclosure of a communication or information covered by the attarieyt privilege or work
product protection, the parties may incorporate their agreement in the stigodatective order

submitted to the court.

% The purpose of this provision is to alert the interested parties to the existenoéiddntiality
rights of a Non-Party and to afford the Non-Party an opportunity to proteonitisientiality
interests in this court.
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12. MISCELLANEQOUS

12.1 Right to Further ReliefNothing in this Order abridges the right of any person to

seek its modifiation by the court in the future.

12.2 Right to Assert Other ObjectionBy stipulating to the entry of this Protective

Order no Party waives any right it otherwise would have to object to disclogomgdarcing any
information or item on any ground not addressed in this Protective Order. §inmtaParty
waives any right to object on any ground to use in evidence of any of the materralddoy¢his
Protective Order.

12.3 Filing Protected MateriaMWithout written permission from the Designating Rart

or a court order secured after appropriate notice to all interested persarny, md&y not file in

the public record in this action any Protected Material. A Party that sealesuader seal any
Protected Material must comply with Civil Local Rul@-5. Protected Material may only be filed
under seal pursuant to a court order authorizing the sealing of thespeotécted Material at
issue. Pursuant to Civil Local Rule 79-5, a sealing order will issue only upon a request
establishing that the Peatted Material at issue is privileged, protectable as a trade secret, or
otherwise entitled to protection under the law. If a Receiving Party'ssteiguide Protected
Material under seal pursuant to Civil Local RuleX®) is denied by the court, thére Receiving
Party may file the Protected Material in the public record pursuant to Cidl [Rule 795(e)(2)
unless otherwise instructed by the coArReceivingParty seeking to use Protected Material at g
public hearing shall givihe Designating?aty reasonabl@oticeprior to the hearing to allow the
DesignatingPartyto requesthat the courtroom be sealed or takker steps to maintain the
confidentiality of the Protected Materigbimilarly, if the DesignatingParty intends to use
Protected Material at a public hearing, the Designating Bhal give notice to the Receiving
Party that it intends to request that the courtroom be sealed or that other sédes lbe maintain

the confidentiality of the Protesd Material.

13. FINAL DISPOSITION

Within 60 days after the final disposition of this action, as defined in paragraph

each Receiving Party mustturnall Protected Material tthe Producing Partyr destroysuch
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materialand notify the Producing Rg that such material has been destroyelused in this
subdivision, “all Protected Material” includes all copies, abstracts, campga summaries, and
any other format reproducing or capturing any of the Protected Materiath@ftthe Protected
Material is returned or destroyed, the Receiving Party must submit a written agdifito the
Producing Party (and, if not the same person or entity, to the Designatipglyahe 60day
deadline that (1) identifies (by category, where appropriatt)ealProtected Material that was
returned or destroyed and (2) affirms that the Receiving Party has noedesaiy copies,
abstracts, compilations, summaries or any other format reproducing or ogatayi of the
Protected Material. Notwithstanding tlpsovision, Counsel are entitled to retain an archival cop
of all pleadings, motion papers, trial, deposition, and hearing transcripts, legalanela,
correspondence, deposition and trial exhibits, expert reports, attorney work pavdlict
consultant and expert work product, even if such materials contain ProtecteMatgr such
archival copies that contain or constitute Protected Material remain subijeist Ryotective Order
as set forth in Section 4 (DURATION).

IT IS SOORDERED.

DATED: _June 11, 201 Forl_ S. Atrdd

Hon. Paul Sing';h Grewal
United States Magistratiudge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declare under penalty of perjury that | haveneisdentirety and
understand the Protective Order that was issued by the United States Oatrictor the Northern
District of California on [date] in the caselofre Nest Labs Litigation, Case No. 3:14V-01363-
BLF. | agree to comply with and to be bound by all the terms of this Protective Order and |
understand and acknowledge that failure to so comply could expose me to sanctions and pu
in the nature of contempt. emnly promise that | will not disclose in any manner any informat
or item that is subject to this Protective Order to any person or entity excepdtinstipliance with
the provisions of this Order.

| further agree to submit to the jurisdictiontb& United States District Court for the
Northern District of California for the purpose of enforcing the terms of tlte€tive Order, even
if such enforcement proceedings occur after termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone ny

my California agent for service of process in connection with this action @rangedings related

to enforcement of this Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:
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