Nguyen v. Management of Santa Clara County Superior Court

For the Northern District of California

United States District Court
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NOT FOR CITATION
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Nga Tuyet Nguyen sues the Superior Court of California, County of Santa(€ilathas
“The Management of Santa Clara Superior CQudi’ employment discrimination. Defendant
moves to dismiss thigst amendeadomplaintunder Federal Rule of Civil Procedure 12(b)(6). D
No. 31. Plaintiff filed an untimelyopposition and Defendant filed a reply. Dkt. Nos. 34, 8b.
parties have expressly consented to having all matters proceed beforstaateggidge. Based of

the moving and responding papexs,well as the arguments preseraethe hearing ohNlovember

Doc.

*E-Filed: November 26, 2014

No. C14-0148HRL

ORDER GRANTING DEFENDANT'S
MOTION TO DISMISS FIRST
AMENDED COMPLAINT

[Re: Docket No.31]
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BACKGROUND

Plaintiff is employed by the Superior Court Hall of Justice, Public Seridoasion as a
Legal Process Clerk Ifi. The first amended complaint alleges a series of incidents that occurr
duringher employment with the court.

In 2010, Plaintiff applied to be a Court Room CleBAC [Dkt. No. 30], at 4. In July 2011
Plaintiff applied to be a Court Specialidt. Although Plaintiff was qualified for both positions,
she was not allowed to test or interview for thdoh. Plaintiff is “aware that individuals outside
[her] protected class were selecteddd” at 5.

In 2010, Plaintiff was required fde stamp thirtysix exhibits in the Clerk’s Office, in
violation of court proceduredd.

Plaintiff’'s supervisor issued Plaintiff a written warning for failing to open emaitstimely
fashion. Id. at 4. It was later withdrawn, aidaintiff was issued a verbal warning insteadl.
Plaintiff received a second verbal warning for failing togly open emails in 2014d. At that
time, Plaintiff discovered that her computer’s default settings caused her enildgelayedid.

In January 2014, Plaintiff's supervisor directed her to process an invalid transaction a
attempted to “blame [mmefor processing document [sic] untimelyld. at 5.

In February 2014, Plaintiff’'s supervisor “notified a complaint statement” adooetroneoug
transaction in the Superior Court’s accounting system that was “illégatlyin an attempt to fram
[her] for an error [shetlid not commit.” Id.

In June 2014, Plaintiff’'s supervisor required Plaintiff to process an “unauthorized”
transaction.ld. at 56.

In July 2014, Plaintiff was investigated by human resources and sued for using thg “w
word” in a cawversation with a coworkeid. at 6. The case was “dismissed because it was a
misunderstanding and false representation of the situatidn Since then, Plaintiff has been
harassed. Specifically, when coworkers observed Plaintiff in a car with am®pf them stated,

“You like younger man, they should have more fuld” Plaintiff later overheard a coworker

! Unless otherwise stated, the following facts are from Plaintiff's first antecot@plaint and
assumed to be true for purposes of this mot®eeDkt. Nos. 29, 30.
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“announce[] out loud that she has just helped the most good looking man she has evddseen.

These incidents “create[d] very uncomédate situations.”ld.

In September 2014, Plaintiff was wrongly blamed for improperly calendarietpadbnt’s
appearanceld.

Plaintiff was not allowed to participate in group training that younger coworkers were
allowed to participate inld. at 4 Moreover, Plaintiff's vacation preferences were disregarded
despite her seniorityld. at 5.

In addition, “[flrom time to time, until 2014, [she] ha[s] been described as the peitson
the Federal law suit that is ‘a pain in the ass’, and a ‘wrong pdrgdhe immediate supervisor.”
Id. at 6.

Plaintiff filed suit on March 31, 2014. The original complatégednational origin

discrimination sexual harassment, and age discriminati@etendant filed a motion to dismiss the

complaint, which was granted. Dkt. Nos. 26, The Court dismissed without prejudice Plaintiff
claims based on national origin discrimination and age discrimination, and éidmigk prejudice
Plaintiff's claim based on sexual harassment.

On September 16, 201Rlaintiff filed a first amended complaint. Dkt. No. 28he first
amended complaint alleges race and color discrimination, national origin drstioni and
retaliation under Title VII of the Civil Rights Act of 196Dn September 22, 2014, Plaintiff filed
another copy of the first amended complaint along with four pages of additileggiti@ins labeled
“Supplemental Information.” Dkt. No. 30The “Supplemental Information” alleges incidents
relating to age discrimination and sexual harassment.

Defendant moes to dismiss thirst amendeaomplaint under Federal Rule of Civil
Procedure 12(b)(6). Dkt. No. 3Plaintiff filed an untimelyppositiorf and Defendant filed a
reply. Dkt. Nos. 34, 35. Plaintiff subsequently filed “Supplemental Information in Response

2 Although the supplemental pleading was improperly filed under Fed. R. Civ. P. 15(d), the g
WI|| consider both pleadings constitutinghe first amended complaint.

® Plaintiff's opposition restates many of the facts alleged in both the original@iotrgnd the first
amended complaint. To the extent Plaintifeglts facts not contained in the first amended
complaint, the additional facts are irrelevémtthe purposes of this motioisee Schneider v. Cal.
Dep't of Corr,, 151 F.3d 1194, 1197 n.1 (9th Cir. 1998h determining the propriety of a Rule
12(b)(6) dsmissal, a countnay notlook beyond the complaint #plaintiff's moving papers, such
as a memoranan in opposition to a defendastmnotion to dismisy).
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Defendant’s Reply Letter,” Dkt. No. 36, which will not be considered by the C8eeCiv. L.R.
7-3(d).
LEGAL STANDARD

A motion to dismiss for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(Ghées
legal sufficiency of the claimis the complaint.Navarro v. Block250 F.3d 729, 732 (9th Cir.
2001). Dismissal is appropriate where there is no cognizable legal theory or receatfssufficient
facts alleged to support a cognizable legal thetaty(citing Balistreri v. PacificaPolice Dep’t 901
F.2d 696, 699 (9th Cir. 1990)). In such a motion, all material allegations in the complaittemu
taken as true and construed in the light most favorable to the claifdaniowever, “[tjhreadbare
recitals of the elements of a causf action, supported by mere conclusory statements, do not
suffice.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009). Moreover, “the court is not required to
accept legal conclusions cast in the form of factual allegations if those donslaannot
reasonably be drawn from the facts allege@légg v. Cult Awareness Netwod8 F.3d 752, 754-
55 (9th Cir. 1994).

DISCUSSION

In the Order Granting Defendant’s Motion to Dismiss, the Court stated thateamnded
pleading “shall not add new claims for remethout first seeking leave of the Court.” Dkt. No. 2
at 7. Accordingly, the Court will not consider Plaintiff’'s claims for race and rcdiscrimination
and retaliation, which were not brought in the original complaint. In addition, the Caumbivil
consider Plaintiff's claim for sexual harassmevtijch was dismissed without leave to amemtie
Court will consider only Plaintiff's claims for national origin discrimination ageé discrimination

A. National Origin Discrimination Claim

To state a clan for discrimination in the employment promotion context, a plaintiff mus
allege: “(1) the plaintiff belongs to a class protected by Title VII, (2) thetgfaapplied and was
qualified for a job for which the employer was seeking applicants, (3) @ahdiff| despite being
qualified, was rejected, and (4) after the plaintiff's rejection, the positroaired open and the
employer continued to seek applications from persons of comparable qualificatibatZoff v.

Thomas809 F.2d 1371, 1374 (9th Cir. 1987).
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Here, Plaintiff allegeghat she applied to be a Court Room Clerk in 2010 and a Court
Specialist in July 2011Plaintiff alleges that she was not selected for either position, despite b
qualified for both. However, Plaintiff does not akeilpat she is a member of a specific protecte]
class, nor does she allege any facts supporting a claim that the dewdiers had a bias or
predisposition against individuals of the protected class.

Plaintiff's allegations relating tearious minor disciplinary matters and disputes do not
support a claim fodisparate treatment discrimination. A plaintiff asserting a dispaestement
discrimination claim must allege that she suffered an adverse employment adtivasaimeated
differently from similaly situated members of the unprotected cladghael v. Caterpillar Fin.
Servs. Corp.496 F.3d 584, 593 (6th Cir. 2007). “An adverse employment action in the contg
Title VII discrimination claim is a materially adverse change in the termsnalitcans of
employment because of an employer’s actiond.”(internal quotation marks omitted). A
materially adverse change must be more disruptive than a mere inconvenienaeyatian of job
responsibilities.ld. at 594.

Here, Plaintiff allegeshat she received two verbal warnings for failing to open emails if
timely fashion, a “complaint statement” for processing an erroneous triansactd was required 1
perform tasks nah compliance witlthe Superior Court’s procedureldowever, Plaitiff does not
allege that any of these incidents materially affected her employment.

To the extent Plaintiff attempts to allege a disparate impact claim, Plaintiff's claim is
insufficiently alleged.“A disparate impact claim challenges employment practices that are fadg
neutral in their treatment of different groups but that in fact fall more hasshiyre group than
another and cannot be justified by business necés$iyttenger v. Potlatch Corp329 F.3d 740,
749 (9th Cir. 2003) (internal gtedtion marks omitted)Here, Plaintiff fails to identify any superio

court policy or practice.

As for her allegatiorregarding her application to be a Court Room Clerk in 2010, Plainfi

failed to exhaust administrative remedies. Exhaustion of adnaitiveremedies through the EE(
is an essential condition of Title VISee Brown v. Puget Sound Elec. Apprenticeship & Trainin

Trust 732 F.2d 726, 729 (9th Cir. 1984). “[lIncidents of discrimination not included in an EE
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charge may not be consideiggla federal court unless the new claims are like or reasonably rg
to the allegations contained in the EEOC chardggo%a v. Hiraoka920 F.2d 1451, 1456 (9th Cir.
1990) (internal quotation marks omitted). Here, Plaintiff's May 24, 2012 EEOCecfalgto
mention the 2010 applicatiorseeDkt. 1, at 9.

Accordingly, Plaintiff's claim based amational origindiscrimination is dismissed without
prejudice.

B. Age Discrimination Claim

Plaintiff does not directly allege age discrimination, but impti@s the supplement to her
first amended complainiTo state a prima faciease of age discrimination, Plaintiff must allege:
she was at least forty years old; (2) she was performing her job satisfa¢3p an adverse
employment action was takagainst her; and (4) similarly situated individuals outside her
protected class were treated more favoralllgeppard v. David Evans & Assq@&94 F.3d 1045,
1049 (9th Cir. 2012).

To the extent Plaintiff intended to allege age discrimination under\iitléPlaintiff’'s claim
is insufficiently pled. Plaintiff alleges that she was not allowed to participate in group training
younger coworkers were allowed to participateaimdhervacation preferences were ignored
despite her seniorityPlaintiff also mentions the 2010 and 2Qddplications However, Plaintiff
fails to allege that there was any materially adverse effect on her employmaéshe was entitled
to the particular work benefit, or that she was similarly situated to others areogwen training
and vacation preference. Plaintiff offers only conclusory allegationshieatvas not allowed to
participate in training because of her agre addition,Plaintiff does not allegany facts that create)
an inference that her age was a fagtdhe denial of the promotions.

Accordingly, Plaintiff's claim based on age discrimination is dismissed withejudice.

CONCLUSION

For the reasons stated abok&intiff's clains based on national origin discrimination an
age discrimination are disssed without prejudice.
If Plaintiff chooses to amend tlfiest amendeadomplaint, the amended pleading shall be

filed within 14 days fronthe datethis order is filed.Plaintiff is advised that any nefactual

blate
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allegations must be made in good faith and she must be prepared to provide evidence in suf
any new allegations at a later stage of the proceedings. In addieaamended pleading shall ng
add new claims for relief without first seeking leave of the Court.

IT IS SO ORDERED.
Dated:Novanber26, 2014

OWARD R. LLOYD
UNITED STATES MAGISTRATE JUDGE
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C14-01487HRL Notice will be electronically mailed to:

Alex Thomas Hughes ahughes@akkaw.com, jkraus@akkaw.com

Carolee G. Kilduff  ckilduff@akk-law.com, jkraus@akk-law.com, treg@akklaw.com
C14-01487 HRL Notice will be mailed to:

Nga Tuyet Nguyen

1105 Champagne Lane

San Jose, CA 95132

Counsel are responsible for distributing copies of this document to emunsel who have not
registered for efiling under the court's CM/ECF pr ogram.




