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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

FRANCINE BACCHINI, Case No.: 5:14-cv-02751-PSG

Raintiff, ORDER GRANTING PLAINTIFF'S
AND DENYING DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT

V.
CAROLYN W. COLVIN,

Defendant. (Re: Docket Nos. 18, 21)

N N N N N N e e

Plaintiff Francine Bacchini suffers fromhat Defendant Carolyn Colvin, Acting
Commissioner of Social Securiggrees are a “medically seve@mbination of impairments.”
But based on a variety of physicians’ opinions Badchini’s testimony as to her daily activities,
Colvin denied Bacchini’'s applications for disatyilinsurance benefits and supplemental security
income. Through an administrative law judge, @oblletermined that Bacchnini could work as
an administrative clerk, a telematkr and a payroll/timekeepeBecause the ALJ's

justification for discounting thepinions of certain examining and non-examining physicians wa,

! seeDocket No. 9-4 at 17.

2 Sedd. at 23-24.
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insufficient, the court GRANTS Bacchinitaotion for summary judgment, DENIES the
Commissioner’s motion for summajudgment and remands the cése.
l.

Through her administrative law judges, then@oissioner of Social Security evaluates
claims using a sequential five-ptevaluation process. In thesl step, the ALJ must determine
whether the claimant currently is engaged in sulbistiegainful activity, andf so, the claimant is
not disabled and the claim is denfedf the claimant currently is not engaged in substantial
gainful activity, the second step requires Al to determine whether the claimant has a
“severe” impairment or combination of impairnis that significantly limits the claimant’s
ability to do basic work activitiesf not, the ALJ finds the clainmd “not disabled” and the claim
is deniec®. If the claimant has a “severe” impairment or combination of impairments, the third
step requires the ALJ to determine whetheriti@airment or combination of impairments meets
or equals an impairment the listing of impairment3. If so, disability is conclusively presumed
and benefits awardéed.

If the claimant’s impairment or combinati of impairments does not meet or equal an

impairment in the listing, the fourth step re@sithe ALJ to determine whether the claimant has

3 Cf. Benton ex rel. Benton v. Barnha®81 F.3d 1030, 1039-1041 (9th Cir. 2003) (remanding
for application the proper legal standamdyijund v. Massanar253 F.3d 1152, 1160 (9th Cir.
2001) (we reverse the . . . denial of benefits because the ALJ failed to apply the correct lega
standard in rejecting Dr. Braaris psychological evaluation”).

* See Lewin v. Schweik&54 F.2d 631, 635 (9th Cir. 1981).
®See id.
® See20 C.F.R. § 404 app. 1.

" See id.
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sufficient “residual functional capacifj/to perform his or her past wq if so, the claimant is not
disabled and the ALJ denies the cldinit.is the claimant’s burdeio prove that he or she is
unable to perform past relevant wdfklf the claimant meets thisurden, a prima facie case of
disability is established. BhCommissioner then bears thedmn of establishing that the
claimant can perform othsubstantial gainful work: comprising the fifth and final step in the
sequential analysis.

The medical opinions of three types of medg@lrces are recognizedsocial security
cases: “(1) those who treat the claimant {tneggphysicians); (2) those who examine but do not
treat the claimant (examining physicians); &dthose who neither examine nor treat the
claimant (nonexamining physiciansf."Generally, a treating physician's opinion should be
accorded more weight than opinions of doctonewid not treat the claimant, and an examining
physician's opinion is entitled to greaterigi# than a non-examining physician's opinitzh. If
the examining physician's opinion is uncontragictee Commissioner muptovide “clear and
convincing” reasons faejecting the opinion® Moreover, even if the opinion of the examining

physician is contradicted by another doctor, it oaly be rejected for “specific and legitimate

8 A claimant’s residual functioning capacityRFEC”) is what the claimant can still do despite
existing physical, mental, nonexenal and other limitationsSee Cooper v. SullivaB80 F.2d
1152, 1155 n.5 (9th Cir. 1989).

® See Drouin v. Sullivar966 F.2d 1255, 1257 (9th Cir. 199%allant v. Heckler753 F.2d 1450,
1452 (9th Cir. 1994).

10 5ee Drouin966 F.2d at 1257.

" There are two ways for the Commissioner to riieeburden of showing that there is work in
significant numbers in the national economy thatclaimant can perform: (1) by the testimony
of a vocational expert or (2) lmgference to the Medical-Vocational Guidelines at 20 C.F.R. 8
404, Subpart P, Appendix Bee Tackett v. Apfdl80 F.3d 1094, 1099 (9th Cir. 1999).

2] ester v. Chater81 F.3d 821, 830 (9th Cir.1995).
31d. at 830.
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reasons” that are supported by sahsal evidencén the record? At bottom, an ALJ's
conclusory reasons are not sufficienjustify rejection of a medical opinid.

Nearly four and a half yesiago, Bacchini filed a Title Hpplication for a period of
disability and disability insurare benefits as well as a Titkd/I application for supplemental
security incomé® In both applications, Bacchini claimed disability beginning December 28,
2014 The claims were denied initigllupon reconsideration, following a hearihignd upon
administrative appeal for revietw.

Bacchini now requests that this court rexhdhe case back to the Commissioner for
further administrative proceedings. The Commissioner requeskst the court affirm the
Commissioner’s final decisiof.

Il.
The court has jurisdiction und28 U.S.C. § 1331. The pauiéurther consented to the

jurisdiction of the undersignedagistrate judge under 28 U.S.C. § 636(c) and Fed. R. Civ. P.

*1d. at 830-31.

1> Regennitter v. Commissioner ofc@ Security Administrationl66 F.3d 1294, 1299 (9th
Cir.1999);see also Tommasetti v. Astyd33 F.3d 1035, 1041 (9th Cir. 2008) (holding that ALJ
can meet the burden of specific and legitinratesons by “setting oatdetailed and thorough
summary of the facts and conflicticinical evidence, stating [his or her] interpretation thereof,
and making findings”).

'® SeeDocket No. 9-4 at 15.

seeid.

Bseeid.

19 seeDocket No. 10-1 at 2.

2 Seeid. at 22.

21 seeDocket No. 11 at 1.
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72(a)?* The court finds this motion suitable for disjtiosm on the papers ilight of this court’s
local rules and Procedural Ord@r.

Pursuant to 42 U.S.C. § 405(g), this coun tiee authority to reew the Commissioner’s
decision denying Bacchini her benefits. The Commissioner’s decision will be disturbed only i
is not supported by substantiai@gsnce or if it is based upondfapplication of improper legal
standard$? In this context, the term “substant@lidence” means “more than a scintilla but less
than a preponderance—it is such relevamdence a reasonable mind might accept as adequate
to support the conclusior™ When determining whether sustial evidence ésts to support
the administrative record aswdnole, the court must considadverse as well as supporting
evidence® Where evidence exists to support mir@n one rational intpretation, the court
must defer to the decision of the AF'JHowever, a non-examining physician cannot present
substantial evidence unless corroborate&urther, “[iJf additional proceedings can remedy

defects in the original administrative proceegi, a social security case should be remanted.”

22 seeDocket Nos. 6, 7.

23 SeeCivil L.R. 7=1(b) (“In the Judge's disti@n, or upon request by counsel and with the
Judge's approval, a motion may be determingiglowt oral argument dry telephone conference
call.”); Civil L.R. 16-5; Docket No. 4.

24 See Moncada v. Chates0 F.3d 521, 523 (9th Cir. 199%)rouin, 966 F.2d at 1257.

?®> See Moncad&50 F.3d at 523Drouin, 966 F.2d at 1257.

%6 See Drouin966 F.2d at 125Hammock v. Bowe®79 F.2d 498, 501 (9th Cir. 1989).
*" See Moncadz60 F.3d at 523Drouin, 966 F.2d at 1258.

8 See20 C.F.R. § 404.1527(d)(4)pster 81 F.3d at 831Tonapetyan v. Halte242 F.3d 1144,
1149 (9th Cir. 2001) (An opinion by a “non-examig medical expert . . . may constitute
substantial evidence when it is consistent witer independent evidea in the record.”);
Thomas v. Barnhar278 F.3d 947, 957 (9th Cir. 2002) (“lopinions of non-treating or non-
examining physicians may also serve as sulbiataidence when the opinions are consistent
with independent clinical findings or otheri@ence in the record . . . Generally, the more
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Il

Pursuant to 20 C.F.R. 88 404.1520(a) 4h6.920(a), the ALJ condtexl the sequential
five-step evaluation process fortdemining whether an individual disabled. At step one, he
found Bacchini had not engaged in substag@ahful activity since December 28, 2008 and met
the insured status requirements through December 31, 204t3step two, the ALJ found
Bacchini had “the following medically severe canmdtion of impairments”. degenerative disc
disease of the cervical spinatsts post discectomy in 200%ogenous obesity; obstructive sleep
apnea; mood disorder; post-traumatic stressrder; chronic depressi disorder; anxiety
disorder; an adjustment disorder with degged mood; panic dister; osteoarthritis;
hypertension; carpal tunnel syndrome; fibrofgiasyndrome; asthma; right rotator cuff
syndrome; diabetes mellitus with neuropathy; acahd scalp psoriasiséa history of alcohol
abuse in sustained full remissiinBased on the findings of pdyalogical consultative examiner
David Dahl, the records from Santa Claradi¢al Center and Bacchini’s testimony, the ALJ
found Bacchini had mild-to-moderate limitation in activities of daily living and social
functioning, mild limitation inconcentration, persistenoe pace and no episodes of

decompensatioff. Though Dahl and state agency non-eixemR. Paxton ultimately concluded

consistent an opinion is with the record as a ehible more weight [the ALJ] will give to that
opinion.”).

2% See Lewin654 F.2d at 635.
30 seeDocket No. 9-4 at 17.
3! Sedd.

32 Sedd. at 18-19.
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that Bacchini’'s mental impairments causedethan “mild” limitation, the ALJ found her
limitations were “barely severé®

At step three, concurring with the opinianfsthe state agency medical consultants, the
ALJ found Bacchini did not have an impairmenttombination of impairments that meets or
medically equals one of the listed impairmefits.

At step four, the ALJ found Bacchini hacetRFC to perform “a wide range of light
work,” with a number of physical limitations, and “no more than frequent face-to-face interacti
with the general public® He found Bacchini’s claims of intense, persistent and limiting
symptoms were not credible to the extemiytiwere inconsistent with “objective medical
evidence” and her RFE. The ALJ based his decision on the medical record, which in addition
to showing pain, diabetes and depression, @dsailed Bacchini’s alertness, orientation,
improvements, controlled asthma, activities sastback exercises and “typing like crazy,”
regular swimming, light or sedenyaexertional work activities ith the ability to lift 20 pounds
occasionally and 10 pounds frequently and the aliditstand/walk for up to four hours without
breaks®” The ALJ did not describe Bacchinisported symptoms, Dahl’s professional
observations and Paxton’s conclusions of heratgion and moderate limitations in abilities to

understand, remember and carry ouaied instructions and to interact appropriately with the

%3 Sedd. at 19; 20 C.F.R. §§ 404.1520a(d)(1) and 416.920a(d)(1).

34 SeeDocket No. 9-4at 19-20. Impairments are listed in 20 C.F.R. Part 404, Subpart P,
Appendix 1 (20 C.F.R. 404.1520(dj04.1525, 404.1526, 416.920(d), 416.925 and 416.926), as
well as in criteria listigs of 1.04, 3.03, 8.00, 12.04, 12.06 and 12.09.

35 seeDocket No. 9-4 at 20.
36 Sedid. at 20, 22.

37 Sedd.
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general publié® The ALJ ultimately found Bacchini Hanot been under a disability since

December 28, 2008, and though she was unableflormeany past relevant work, she was

capable of employment as an administratilek, a telemarketer and a payroll/timekeeper.
V.

Having reviewed the ALJ’s reasoning, comsidg adverse as well as reinforcing
evidence” the court finds substantiavidence and proper applin of law do not support the
ALJ's decision** Because additional proceedings memedy any defects in the original
administrative proceedings, and the cumulative error outlined below is not hathdessse is
remanded for further fact-findingpnsistent with the following?

The ALJ’s holding that Bacchini’s only mentahitation is a restriction to “frequent” in-
person public contact does not sufficiently reconitikefindings, recordsna weight of the Santa
Clara Medical Center, consttitee examining psychologist Ddfilor state agency non-examiner

Paxton?* As an examining source, Dahl’s njain may only be rejected for “clear and

% SeeDocket No. 10 at 18.

% SeeDocket No. 9-4 at 23-24.

0 See Drouin966 F.2d at 125Hammock879 F.2d at 501.
*1 SeeMoncada,60 F.3d at 523Drouin, 966 F.2d at 1257.
“2See Lewin654 F.2d at 635.

*3 SeeDocket No. 9-4 at 18.

* See, e.gAndrews v. Shalaléb3 F.3d 1035, 1041 (1995) (“giving the examining physician’s
opinion more weight than the nonexamining expeypmion does not mean that the opinions of
nonexamining sources and medical advs are entitled to no weight™jtles Il & Xvi:
Consideration of Admin. Findings of Fact 8tate Agency Med. & Psychological Consultants &
Other Program Physicians & Psychologististhe Admin. Law Judge & Appeals CounSiER
96-6P (S.S.A. July 2, 1996) (an ALJ “must explaire]tweight given” tahe opinion of a state
agency consultant). Therapist Meredith Bsmpinions were not entitled to special
consideration, as she was not adtheg source” undethe regulationsSeeC.F.R. 8§ 404.1513;
416.913.
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convincing” reasons if uncontradictétiand if contradicted, may onbe rejected for “specific
and legitimate” reasorf§. Here, the ALJ accorded “less weight to the opinion of Dr. Dahl
because his opinion is not supported by the examination results and appear[s] to be largely b
on the claimant’s subjective reporting of her symptoms and abilftie§Hie ALJ’s justification
was far from “specific and legitimate” and at thexy least constituted insufficient explanation.
This is especially true because the ALJ’s opinion was completely silent on Paxton, who
corroborated Dahl's findingsf moderate limitations.

First, the ALJ did not explain what examinatiorsuéts he was referring to in rejecting
Dahl’s diagnosis and opinion. Dahl’s findingelude observed reduced mobility, depression,
tearfulness, improper subtraction ofiabsevens and poor stress managerffefte recorded
reports of: a history of two suicide attei®pl9 years of therapy, reduced concentration,
persistence, and pace, PTSOficllty focusing, insomnia, depressed mood, amotivation and
anhedonia, as well as anxiety not apparently préSebahl found Bacchini “meets criteria for
major depression . . . GAF = 58" He opined moderately impaired ability to accept instructiong
from supervisors, mild-to-moderate impairmanability to interact appropriately with
coworkers and the public for the most part. Further, “[tlhe claimant is not able to perform wor|
activities consistently whout accommodation at the present tamel is moderately impaired. . . .

not able to maintain regular attendance in thekplace and is moderately impaired . . . [and] not

> Pitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990).
6 Andrews 53 F.3d at 1043;ester 81 F.3d at 830-31.
*" SeeDocket No. 9-4 at 18.

“8SeeDocket No. 9-8 at 126-31.

9 See id.

4.
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able to deal with the usual workplasteessors and is moderately impairét.These findings are
consistent with treatment records from San@&Medical Center that show a suicide attempt
and regular fights with depressioh.

The Commissioner’s defense that non-exangrgources do not necessarily deserve more
than sparse considerationrislevant because Dahl actasl a consultative examining
psychologist® The ALJ’s granting of “less weighto Dahl’s opinion required further
explanation.

Second, as a non-examining source, Paxton’s amision Bacchini’'s moderate functional
limitations, based on Dahl’s findings, were not enditle more weight than Dahl's. But as in
AndrewsandGallant, this does not mean that Paxton’s opinions were “entitled to no weight” or
could be completely ignored. The ALJ should have “explain[Efthe] weight gien” to Paxton,
which he did not d6°

Third, while the mild-to-moderate work-functie limitations Dahl and Paxton found may

not necessarily be disablin§the doctors were not wrong to “base their conclusions on

4.
52 5eeDocket No. 9-4 at 18; Docket No.®at 15-25; Docket No. 9-10 at 1-103.

>3 Docket No. 11 at 5 (citing 20 C.F.R. §§ 404.153@®) (“because non-examining sources have
no examining or treating relationship with yole weight we will give their opinions will

depend on the degree to which they provide supgpexplanations for their opinions. We will
evaluate the degree to which these opinions censidlof the pertinent evidence in your claim,
including opinions of treatingnd other examining sources.”)).

54 Andrews 53 F.3d at 1041Gallant, 753 F.2d at 1456.
> S.S.R. 96-6p.

*% See Hoopai v. Astrud99 F.3d 1071, 1076 (9th Cir. 2007).
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Bacchini’s subjective reporting der symptoms and abilities”” Recognizing the valid role that
reported history plays in the p$widogical evaluation press, courts havexgressly rejected the
notion that a psychological or psychiatricmpn is based on an unquestioned acceptance of a
patient’s reports simply because those reports are Abt€dere seems to be no doubt that
Bacchini suffers from severe depression and padtthe ALJ’s distinction between “reporting of

symptoms” and “examination ressiltand definitions of “objecti® medical evidence” and “less

>" Lingenfelter v. Astrue504 F.3d 1028, 1036 (2007) (citiSgnolen v. ChateB0 F.3d 1273,

1281 (9th Cir.1996) (“Thus, the ALJ may not reject subjective symptom testimony . . . simply
because there is no showing that the impairment can reasonably prodiegrédeef symptom
alleged”);Reddick v. Chaterl57 F.3d 715, 722 (1998) (“[T]he Commissioner may not discredit
the claimant's testimony as to the severitgyohiptoms merely because they are unsupported by
objective medical evidence.”)Jjtles Il & Xvi: Evaluation of Syiptoms in Disability Claims:
Assessing the Credibility ah Individual's StatementSSR 96-7P, 1996 WL 374186, at *2
(S.S.A. July 2, 1996) (credibility finding “must lsefficiently specific to make clear to the
individual and to any subsequesviewers the weight the adjadtor gave to the individual’s
statements and the reasons for that weightigmas 278 F.3d at 958-959 (finding an ALJ’s
credibility finding must be properly supported by tiecord and sufficiently specific to ensure a
reviewing court thathe ALJ did not “arbitraly discredit” a claimaris subjective testimony).

8 See, e.g., Embrey v. Bow849 F.2d 418, 421-22 (9th Cir. 19883ubjective judgments of
treating physicians” based on a claimant’s histogyratevant and “properiyglay a part in their
medical evaluations”Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9th Cir. 2008) (noting
that “[a]n ALJ does not provide clear amah@incing reasons for rejecting an examining
physician’s opinion by questioning the credibilitytbé patient's complaints where the doctor
does not discredit those complaints angprts his ultimate opinion with his own
observations”)Green-Younger v. Barnhai@b5 F.3d 99, 107 (2d Cir. 2003) (noting that a
treating physician’s reliance on a claimantpadged symptoms “hardly undermines his opinions
as to her functional limitations, as a patientjsa® of complaints, or history, is an essential
diagnostic tool”) (internal quotation mia, brackets, and citation omittedively v. Colvin

Case No. 12-cv-02387-PHX (D. Ariz. Jan. 15, 20{tH3approving the ALJ’s discrediting of an
examining physician’s opinion on grounds that isva@sed on claimant’s subjective complaints
where such assumption not supported in reaodllaw fails to support such a rationale);
Champoux v. Astrye€ase No. 12-cv-02134-JEM (C.D. Gakt. 31, 2012) (“the mere fact that
[a physician] considered and reported Plaintfysnptoms does not mean he accepted Plaintiff’s
symptoms uncritically.”).
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weight” are insufficiently clear. This waegal error suggesting “layperson’s medical
assessment?® contrary to substantial evidence and applicable law.
V.

The case is remanded for further fimgls consistent witthis order.

SO ORDERED.
Dated: January 28, 2015

PAUL S.GREWAL
United States Magistrate Judge

9 Day v. Weinberger522 F.2d 1154, 1156 (9th Cir. 1975) (holding an ALJ is forbidden from
making his or her own medical assessmewgbbd that demonstrated by the recoid@json v.
Barnhart Case No. 3:00-cv-2986-MMC, 2003 V297738, at *4 (N.D. Cal. Feb. 4, 2003)
(faulting the ALJ for “substitut[ing] his own viewf the effects of a mental impairment on a
claimant for that of an examining psychologist’est the ALJ had cited the fact that a claimant
was “able to complete psychological testingeaglence refuting the examining psychologist’s
conclusion that she suffered ditiag concentration deficitsEmbrey 849 F.2d at 421-22.
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