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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ATAIN SPECIALTY INSURANCE
COMPANY, Case No.14cv-04056RMW

Plaintiff, ORDER DENYING MOTION TO SET
ASIDE DEFAULT

Re: Dkt. Nos. 23, 30, 31

V.

NORTH BAY WATERPROOFING, INC.,
et al,

Defendants.

DefendantDouglas Ross Corporation (“DRQO1)oves to set aside the default entered
against it in this cas®kt. No. 23 Plaintiff Atain Specialty Insuranagpposed the motion, Dkt.
No. 30, and DRC filed a reply, Dkt. No. 3or thereasons set forth below, the cODENIES
DRC’s motion to set aside the default.
|. BACKGROUND

Atain filed this action to obtain a judicial declaration that Atain is not obligated todlefer]
or indemnify DRCagainst claims asserted in an underlying action pending in Santa Clara Suq
Court.SeeDkt. No. 20, at 2-3. The claims against DRC arose out of the construction of a
residential apartment complex in San Jose, CalifoltidRC tendered its defense in that action
to Atain, based on its status as an additional insured under a policy issuetktencant North
Bay Waterproofing. Dkt. No. Bt Y 29.Atain disclaimed coverage becauseantends that there
is no possibility of coverage for the underlying claim for two reasons. Besause the claims do
not fall within the scope of thasuring ageementsand second, becauseverabpolicy exclusions
eliminate coverage for the claims asserted in the underlying action. @K2ONat 11.

Following DRC'’s re-tender of its defense in the underlying action to Atainepteber

5, 2014 Atain filed its complainh this action againddRC, seeking a declaratory judgmebkt.
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No. 1. On September 24, 2014, Plaintiff served the summons and complaintikR@dry D
personal service, pursuant to Fed. R. Civb(B)(2)(B)(i) byleaving it with the person in ehge

of the office ofDRC and its agent foservice of process. Dkt. No. 21, at;f5@e alsdkt. Nos.

12, 14. UndefFed.R. Civ. P. 12(a)(1), DRC'sresponsive pleading was due 21 days skevice
was completedHere, DRC’s response was due by October 15, 2014. DRC filed no response
to that date.

On October 20, 2014 the clerk of court entered default against defendant Douglas Ro
Corporation (“DRC”). Dkt No. 16. Plaintiff Atain Specialty Insurance subsequerdlved on
December 4, 2014 for entry of default judgment against DRC. Dkt. No. 20.

On January 5, 2015 DRC movtalset aside the default entered against it in this case. O
No. 23. Plaintiff Atain Specialty Insurance opposed the motion, Dkt. No. 30, and DRC filed a
reply, Dkt. No. 31. On January 30, 2015 the court held a hearing on DRC’s motion.

1. ANALYSIS

A court may set aside an entry of default for good caéseed. R. Civ. P. 55(c)n
evaluating whether there is good cause to set aside a default, courts eggpfadtors: “()
whether the plaintiff will be prejudiced, (2) whether the defendant has a ner#alefense, and
(3) whether culpable conduct of the defendant led to the défBudtndt v. Am. Bankers Ins. Co.
of Florida, 653 F.3d 1108, 1111 (9th Cir. 2011). These factors are disjunctive, and the court 1
deny the motion if any of the thréactors is presenEranchise Holding Il, LLC. v. Huntington
Restaurants Group, Inc375 F.3d 922, 925-26 (9th Cir. 2004). Prior to entry of a default
judgment, a court’s discretion is especially broad in determining whethdraside entry of
default.Mendoza v. Wight Vineyward Managemé&t@3 F.3d 941, 945 (9th Cir. 1986). Moreover
doubt is resolved in favor of setting aside defaults so that cases may be decidedmoeritsei
O’Connor v. State of Nevada7 F.3d 357, 364 (9th Cir. 1994everthetss, for the reasons set
forth below, the court finds that DRC has not shown good cause to set aside the erigylof de
against it in this case.

A. Prgudice

Atain argues that has been prejudiced by DRC's failure to timely file a response to
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Atain’s compaint. Dkt. No. 30, at 12. Atain asserts that it was forced to file a motion for defauj
judgment—and incur associated expensester DRC’s failure to respond. According to Atain,
neither DRC nor Arch Specialty demonstrated any intent to defend this tawmslseveral weeks
after Atain had moved for default judgmeiat.

However, “[t]here is no prejudice to the fantiff where‘the setting aside of the default
has done no harm to plaintiff except to require it to prove its ¢d3eetry Corp. v. Conay
Stores, Ing.CaseNo. 14-1787, 2014 WL 3504704, at *3 (C.D. Cal. July 11, 2014) (qubbacy
v. Sitel Corp, 227 F.3d 290, 293 (5th Cir. 20003ke alsal ClI Grp. Life Ins. Plan v. Knoebhber

244 F.3d 691, 701 (9th Cir. 200{Y o be prejudicial, the setting aside of a judgment must result

in greater harm than simply delaying resolution of the case.”). Rather tétgasd is whether
[plaintiff's] ability to pursue his claim will be hinderedd. Plaintiff offers no suggestiothat it
will not be fully able to prosecute its claimfccordingly, the court findthat the setting aside of
the entry of default will not prejudicdagntiffs.
B. Meritoriousdefense

A party in defaulimust alsd'make somanake some showing of a meritous defense as a
prerequisite to vacating an entry of defautdwaii Carpenters’ Trust Funds v. Stor®4 F.2d
508, 513 (9th Cir. 1986) A’ defendant seeking to vacate a deffuihust present specific facts
that would constitute a defen®ut [this] burden . . . is not extraordinarily heavy.Cl Group
244 F.3d at 700rhe moving party need only assert a factual or legal basis that is suffacien
raise a particular defens®ee id Whether a particular factual allegation is trsi¢o beresolved &
a later stagdd.

Atain contends that there is no possibility of coverage for underlying claimwréar t
principal reasons: (1) the claims fall outside the scope of the insuring ayeé®) the “Cross-

Suits Liability” exclusion precludes coverageda(3) the “Total Residential Construction”

exclusion precludes coverage. Dkt. No. 30, at 9-12. Yet in its motion to set aside the entry of

default, DRC addresses only the third reason, and does so without offeringtamy sapportin
its motion, DRGCstates that “there are facts and legal contentions in support of DRC’s position

regarding coverage.” Dkt. No. 23, at 5. But DRC does not say what these faut®enitnstead
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of offering facts which might show that the subject construction project waslebt residential
(which would be a defense to Atain’s contention that coverage is precluded byarpefaiie
“Total Residential Construction” exclusion), DRC simply states that Atain feoleescribe the
construction project as solely residentidl. DRC goes on to note that “there is an issue as to
coverage interpretation if the project included commercial aspéttdVhat DRC does not do is
come out and allege that the project was in fact not wholly residential.

Even if DRC’s minimal showingegarding the “Total Residential Construction” exclusio
gualified as a meritorious defense to that argument, DRC completely faildresa Atain’s two
other arguments. Nothing in DRC’s motion or reply suggests that the “StoissLiability”
exclusionis inapplicable or that the claims fall within the scope of the insuring agreément.

In sum, DRC'’s showing of a meritorious defense falls short of the showing requset t
aside a default. On a motion to set aside the entry of default, the concelgingdiee
meritorious defense requirement is that the court metefchine whether there is some
possibility that the outcome of the suit after a full trial will be contrary to thédt shieved by
the default."Hawaii Carpenters’ Trust Fund§94 F.2dat513. As the Ninth Circuit has held,

“[t] o permit reopening of the case in the absence of some showing of a meritoriousdetédse
cause needless delay and expense to the parties and court sigktem.”
C. Culpability

Culpable conduct which would support the denial of a motion to set aside entry of defg
exists where “there is no explanation of the default inconsistent with a deviobsyatelj willful,
or bad faith failure to respondT'Cl Group 244 F.3d at 698; see alBoand, 653 F.3d at 1110.
“‘[ A] defendant’s conduct is culpable if he has received actual or constructive ndtiefibhg
of the action and intentionally failed to answef.Cl Group 244 F.3d at 697. “[l]n this context

the term ‘intentionally’ means that a movant cannot beedeas culpable simply for having made

! DRC claims in its reply brief that it need not show specific facts supportiregigonious
defense. But DRC cites no case in support of this proposition, and in its opening brief DRC
explicitly asserts that in order to satisfy the meritorious defensar fda defendant need only
‘present specific facts that would constitute a defense.” Dkt. No. 23, at 9 (qU@@inGroup

244 F.3d at 700).
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a conscious choice not to answer; rather, to treat a failure to answer as ctifygatnievant must
have acted with bad faith, such as an ‘intention to take advantage of the opposing pdene inte
with judicial dedsion-making, or otherwisenanipulate the legal processUnhited States v. Mesle
615 F.3d 1085, 109®th Cir.2010).

Here, DRC states that its failure to respond in this case was due to a miscoationnic
with its insurerSeeDkt. No. 23, at 3. For its paitain argues that DRC’s delay has been the
result of a calculated attempt to delay and prolong proceedings. Dkt. NAté#Bs argument is
essentially that DRC cannot be believed when it says that it was under the mistpfession
that Arch Specialty was going to hire counsel to defend DRC in this action, given timat Arc
Specialty eventually did hire counsel to represent DRt court is unpersuaded. Even if Arch
Specialty intended all along to hire counsel, but for whatever did not, DRC did not respoad td
complaint based on its mistaken understanding that Arch Specialty would hire coudssbt
The fact that it was Arch Specialty who did eventually hire counsel tosaur®RC does not

necessarily indicate gamesmanship orudated delay on DRC'’s part. Accordingly, the court

finds no culpable conduct by DRC which would justiBnying its motion to set aside the default]

[11.CONCLUSION

The court finds that DRC has not shown good cause to set aside the entry of default &
it in this caseWhile there is astrong presumption that cases should be decided upon their mer
whenever reasonably possiltdee Westchester Fire Ins. Co. v. Men@&8b F.3d 1183, 1189 (9th
Cir. 2009), where “defendant presents no meritorious defense, then nothing but pointless del
result from reopening the judgment” 244 F.3d at &83te, DRC has failed make any showing
whatsoever of meritorious defenses to Atain’s claifime court therefor®ENIES DRC’s motion
to set aside the default.

Dated:January30, 2015

fomatam i gz

RONALD M. WHYTE
United States District Judge
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