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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

TRACEE SWEET, et. al, Case No. 5:14v-04531PSG
Plaintiffs,
DISMISS
V.
(Re: Docket No. 18)
LINKEDIN CORPORATION

Defendant.
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ORDER GRANTING MOTION TO

TraceeSweet wanted to work in the hospitality industnfter submitting her resume to a

potential employer through LinkedIn, she was invited to an inter¢i@&weet thoughthingswent

well, especially whershe later got word that she would be hiteBut soon thereafter, the

company called her back anddsé had changed its mint.Sweet did not get the job.

! SeeDocket No. 1 at § 52.
? See idat 11 5255.

% See idat 1 56.

* See idat  57.

®Seeid.
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When Sweet asked why she was ficdtl she had the job and then was told the opposite,
the general manager told her what happén@tie company had checked some references an
based on those refnceschanged its mind. What Sweet did not learn until later was that these
referencesnay have been the result of LinkedifiReferences Searchefsinction® Using
Reference Searches, employers can find people with whom an appieahavenorked
previously?

Each Raintiff had a similar experienc8. Believing that Reference Searches cost them
jobs, they filed suit against Defendant LinkedIn Corporation, alleging thatitlisédn violated
their rights under the Fair Credit Reporting AttBecause Plaintiffs have not alleged sufficient
facts to support a plausible FCRA claim, their claims must be dismissed.

l.

“The purpose of the Fair Credit Reporting Act, 15 U.S.C. §8 H8&ekq. is to protect
consumers from the transmission of inaccurate information about ffeim &nacting the FCRA,
Congress founthat“[t]here is a need to insure that consumer reporting agencies exercise theif
grave responsibilities with fairness, impartiality, and a respect footigumer’s right to
privacy.”® Tofulfill this need, the FCRA requires consumer reporting agencies to “adopt

reasonable procedures for meeting the needs of commerce for consumer cesaingber

® Seeidat 1 58

"Seeid.

8 See idat 71 4749.

% See idat 11 3335.

19 See idat 11 4950, 59-69.

1Seeidat 1 3.

12 Kates v. Croker National Bank76 F.2d 1396, 1397 (9th Cir. 1985).
315 U.S.C. § 1681(a)(4).
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insurance, and other information in a manner which is fair and equitable to the cqngittmer
regard to the condientiality, accuracy, relevan@nd proper utilization of such informatioh*”
Varioussectionsof the FCRA apply only tbconsumer reporting agencieghich provide

“consumer reports® The FCRA defines “a consumer report” as:

[A]ny written, oral or other communication of any information by a consumer reporting
agency bearing on a consumer’s credit worthiness, credit standing, cpadity.a
character, general reputation, personal characteristics, or mode of livirtgis/bsed or
expected to be used or collected in whole or in part for the purpose of serving as i fac
establishing the consumer’s eligibility far.

(B) employment purposes; or

(C) any other purpose authorized under section 1681b of thi&title.

LinkedIn “operates an online professional network called LinkedIn, throughniec
company’s subscribers are able to create, manage and share their professitiies ioleine.™’
LinkedIn allows anyone to become a Linkedln member by signing up and “cr¢agirigis own
professional profile, complete with a listing of professional experiencecautdgonal

background, among other thing$."Once a person has created a profile on LinkedIn, he or she

1415 U.S.C. § 1681(b).

1°Seel5 U.S.C. § 1681b(b)(1) (“A consumer reporting agency may furnisimsumer

reportfor employment purposes only if the person who obtains such report from the agency
certifies . . .”) (emphasis added); 15 U.S.C. § 1681e(a) (Every consumer repgeinty ahall
maintain reasonable procedures designed . . . to limit the furnishaogefimer reports. .”)
(enmphasis added); 15 U.S.C. § 1681e(b) (“Whenever a consumer reporting agency prepares
consumer report.) (emphasis added); 15 U.S.C. § 1681e(d) (“A consumer reporting agency s
provide to any person . . . to whone@sumer reporis provided by the agency . . .”) (emphasis
added); 15 U.S.C. 8§ 1681b(a)(3) (“[A]Jny consumer reporting agency may furogsisamer
reportunder the following circumstances and no other . . . (3) to a person which it has reason
believe [has a permissible purpose for use of a consumer report]”) (emphasdlis adde

815 U.S.C. § 1681a(d)(1).
" Docket No. 1 at q 1.
181d. at § 20.
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create‘connections” by invitingother Linkedn membersuch as “colleagues, business contacts,
friends or classmates” to join the member’s netwdrk.

Each time a registered LinkedIn uselds information to her LinkedIn profipage this
information is added to LinkedIn’s professional dataf3s& hrough this process, LinkedIn
assembles, aggregates, and publishes informatetering to consumers’ employmemstories,
“co-workers, contacts, educational background, honors and awards, among otherthings.”

LinkedInalso offes “proprietary searchechnology”that allows LinkedIn users to search
this consumedata® LinkedIn’sReference Search featusepart of thissearch functionality?

The Reference Search featafws users who pay a subscription fesdarch for “references” for
any Linkedn member®* When a LinkedIn useuns a Reference Search opaaticularLinkedIn
member, the Reference Search results pravieeiser with two different categories of
information.

First, the Reference Search resuiss the name othe LinkediInmember who is the subject

of the searctandnames of his or her current and former empla$ers

91d. at 1 22.
P seed. at T 21.
?L1d. at § 25.
21d. at 1 31.

23 See idat  32. Plaintiffs call the results that this feature generRefetence ReportsSee idat

1 35. Because theopy of the results of a sample Reference Search attached as an exhibit to
Plaintiffs’ complaintindicates that this feature is actually called a “Reference Search,” the cour
will refer to the resultshis feature generates as “Reference Search resgke.idat Ex. A.

24 See idat  32.

25 SeeDocket No. 1, Ex. A. The following two graphics come from LinkedIn’s motion to dismig
These graphics are excerpts of portions of the Reference Sealthattached akxhibit A to
Plaintiffs’ complaint with annotations LinkedIn added to clarify the subject maittext which
Plaintiffs had redacte@&eeDocket No. 18 at 3see alsdocket No. 18-2 at | 2.

The court may take judicial notice of a “fabft is not subject to reasonable dispute” because it
generally known” or “can be accurately and readily determined from souhoese\accuracy
cannot reasonably be questionefigd. R. Evid. 201(b). A court must consider documents whic|
plaintiffs incorporate by reference in their complaints in ruling on a motion to disges$ellabs,

4
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Natne of search subject

We found 12 users in your network who may have worked with- at these positions:

¥ s, Contract Specialist at-fmm 2012-2014 ‘\
¥ Purchasing Agent ! (SN fom 2010-2012 Hatnes of corentand fumer

loy lied by h
9 Buyr ot QUG 2102 ommlons supplied by see

Second, the Reference Search results provide a list of LinkedIln members whihare i
same network as the seainhiator andwho may have worked at the samsempanyduring the
same time periods the membdthe search initiator] would like to learn more abotft.The
Reference Search results incldde“each purported referendde name of the employer in
common between the reference and the job applicant, and the reference’s positiesrand y

employed at that common employ&t-

Inc. v. Makor Issues & Rights, Lid51 U.S. 308, 322 (2007) (“[C]ourts must consider the
complaint in its entirely, as well as other sourcesrts ordinarily examine when ruling on Rule
12(b)(6) motions to dismiss, in particular, documents incorporated into the complaifeareynce,
and matters of which a court may take judicial notice.”). Under the doctrinearporation by
reference, a court can also “consider documents in situations where the nbrmgatassarily relies
upon a document or the contents of the document are alleged in a complaint, the document’s
authenticity is not in question and there are no disputed issues as to the documentserégaan
Coto Settlement v. Eisenbef$3 F.3d 1031, 1038 (9th Cir. 2010) (internal citations omittem;
also Swartz v. KPMG LLRI76 F.3d 756, 763 (9th Cir. 2007).

The authenticity of the graphics included in LinkedIn’s motion to dismiss is not itiqusisice
the graphics reflect excerpts from Exhibit A to Plaintiffs’ complaint and sitaietffs do not
contest the accuracy of LinkedIn’s annotations of the redactedSegDocket No. 18-2 at | 2.
There are also no disputed issues as to thesedigetevance since Plaintiffs rely on the
Reference Search results in their complaint. The court therefore cortbergraphics in ruling
on the motion to dismiss.

The Reference Search results also include icons next to the names of the Bsteatesfas well as
a hyperlinked phrase stating “What do these icons mea@&@ocket No. 1 at Ex. APlaintiffs
request that the court take judicial notice of a copy of the webpage tregpmrds to this
hyperlinked phrase&seeDocket No. 19 at 1-XeealsoDocket No. 18 at{ 3, Docket No. 18-3.
Because the authority of this document is not in question and because there are robidmmsge
as to its relevance since Plaintiffs rely on the sample Reference Search rdkeltscomplaint,

the court takes judicial notice of the entire document, including the document to which the
Reference Search results are linked, as requested.

26 seeDocket No. lat 7 3335; see alsdocket No. 1, Ex. A
27 See idat 11 3536.
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Yous Hatwork Names of persons in theuser’s
network

2ag =
WiserFort | aslordala Aron  Nongreoft Oug m %
Current: Vice Prasdent City Councilman n'._ 3 500+
P City Councilman at
e — 0@
e Self-reported names of 1 |1es
b Budget Director/CRA G6o emplovers and time of
P Budget Administratos employment
) 0@
Was: FPalm Boach. Flonds Arda Indormiation Technolagy ana Sandcns %
]
Current: Presicent at S0
P President at rom 201 T-Present

LinkedIn markets Reference Searchssaway for potential employers to find “Trusted
References for Job Candidate® *[g]et the real story on any candidate” and to “[f]iredlerences
who can give real, honest feedback” about job candidat@se Reference Search results
encourage the search initiator to contact the listed references througltraduttion” that
LinkedIn claims allows the initiator to “contact the userghis or her] network through the people

[he or she] knows?®

Current: Asaistant Public Works Cirector a1 S| SN Owner at (D
b Assistant Public Works Director at G NNNNNN f-om 2010-Present

Page1 2 next »

TP Contact these users through an Introduction. You have 15 Infroductions remaining.

LinkedIn does not tethe subjects of Reference Searcivagn users rusearchesn them®
Plaintiffs areconsumers who allege that LinkedIn violated their rights under the FCRA |
furnishing Reference Search results for employment purgbses.
Plaintiff Tracee Sweet alleges she submitted her resume through Linkedljob in the

hospitality industry** After she interviewed with the company’s general managepdtential

28 SeeDocket No. 1 at 1 34, 44.

29 See idat 1 37. The graphic that follows is an excerpt from Exhibit A to Plaintiffs’ complaint.
Seeidat Ex. A.

30 see idat 1 40, 41, 51.
31 See idat § 4750.
%2 5ee idat 7, 52.
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employeradvised Sweehat she was going to be hired for the posifibtHowever, soon
thereafter, the company called tarck and said that Sweet would not be hifetivhen Sweet
askedwhy the company had changed its mind, the company told Sweet that “the gomaplan
checked some references for Plaintiff Sweet and, based on those referencleanpad its
mind.”*°

Plaintiff JamedRalston alleges that a thighrty recruiter connected with him on LinkedIn
and told him that she would submit his resume to tweptial employers® The recruiter also
advised him to apply to one of these potential employers online and told him that shede#tgsc
the potential employer would interview hith.Ralston did so, but was later told that the potentia
employer decidedot to interview hint®

Plaintiff Lisa Jaramillo alleges thanan-houseaecruiter for a company ctacted her about

a potential job opening at the recruiter's companyJardmillo expressed her interest in the
position®® Another inhouse recruiter fathe same company connected with her on LinkédIn.
The companyiltimately lost interest*

Plaintiff Tiffany Thomas alleges that she applied for a job in the transportation industry

through a LinkedIn job postinf. She then received a notification thgiwachasing manager from

¥ See idat 7153-56.

¥ Seeidat 1 57.

%1d. at 1 58.

% e id.at 119, 59-60.
3" See idat 1 61.

¥ 3Seeidat 7 62.

¥ seeidat 11 8, 63-64.
'See idat 1 65.

* Seeidat 1 66.

*2See idat 110, 67.
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the potential employer had viewed her LinkedIn proffléShe interviewed with this individual and
had not received word as to whether the company will hireygre time Plaintiffs filed their
complaint**

Plaintiffs assert fivelaims under the FCRA, alleging that LinkedIn has violated 15 U.S.C.
§§ 1681b(b), 1681e(a), 1681e(b), 1681e(d) and 168 Haintiffs seek certification of a class
under Fed. R. Civ. P. 23, statutory damages, actual damages, punitive damages, ddemayts
costs?® LinkedIn nowmoves to dismiss Plaintiff€omplaintfor failure to state a clairfff

.

This court has jurisdiction under 28 U.S.C. 8 1331. The parties further consented to the
jurisdiction of the undersigned magistrate judge under 28 U.S.C. 8 636(c) and Fed. R. Civ. P.
72(a).

Fed. R. Civ. P. 12(b)(6) provides that the plaintiff must allege “enough factse¢@stktim
to relief that is plausible on its facé”A plaintiff must allege facts that add up to “more than a
sheer possibility” that the defendant acted unlawftilyhile a “heightened fact pleading of
specifics” is not required, the plaintiff must still allege facts sufficient toéraiaght to relief
above the speculative level’”“A pleading that offers ‘labels and comnslions’ or ‘a formulaic

recitation of the elements of a cause of action will not db“Nor does a complaint suffice if it

3 Seeidat 1 68.

* See idat 1 69.

*° Seed. at 11 77116.

“®See idat 12-14, 20-21 Plaintiffs seek to certify a class of “[a]ll persons in the United States i

the two years prior to the filing of [their complaint] who have had a ReferencehSea on them
that was initiated through LinkedIn’s ‘search for references’ funciigriaSee idat § 70.

>

*” SeeDocket No. 18.
“8 Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

9 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

>0 Twombly 550 U.S. at 555, 570.
*1|gbal, 556 U.S. at 678 (citindwombly 550 U.S. at 555).
8
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tenders ‘naked assertion[s]’ devoid of ‘further factual enhancem®ntri’reviewing a Rule
12(b)(6) motion, a court must acceptteue all facts alleged in the complaint and draw all
reasonable inferences in favor of the plaimiffA court is not required to accept as true
“allegations that are merely conclusory, unwarranted deductions of fact, asonable
inferences.®

1.

At issue is whether Plaintiffs have alleged sufficient faatsupport a plausible inference
thatthe Reference Searcha® within the FRCA’slefinition ofaconsumer reportBecause
Plaintiffs falls short of thigequirementthe court grants LirgdIn’s motion.

First, LinkedIn’s publication®f employment historiesf the consumers who are the
subjects of the Reference Searchesnotconsumer reportsecause thinformation contained in
thesehistoriescamesolely from LinkedIn’s transdions orexperiences with these same
consumers.The FCPAexcludedrom thedefinition of consumer repoany“report containing
information solely as to transactions or experiemsgg/een the consumendthe person making
the report.®®

In particular, Plaintiffaallege that LinkedIn “operates an online professional network . . .
through which [consumgrare able to create, manage ahdre their professionadlentities
online”® LinkedIn then “publisksinformation from hundreds of millions of consumesktedto

their past and present employers, past and present employment duties [angirempiates,

®2|d. (citing Twombly 550 U.S. at 557).

>3 See alKidd v. Ashcroft580 F.3d 949, 956 (9th Cir. 20083v'd on other groundsl31 S. Ct.
2074 (2011).

¥ See In re Gilead Scis. Sec. Liti§36 F.3d 1049, 1055 (9th Cir. 2008) (internal citations
omitted).

*®>Seel5 U.S.C. § 1681a(d)(2)(A)().
*6 SeeDocket No. 1 at 1 1 (emphasis added).

9
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employment skills. . .among other things” Put differently, Plaintiffs’ own allegations shdhat
consumers provide Linkedimith informationabouttheir employment historieso that LinkedIn
can publishthis informationonline.

Plaintiffs’ assertiorthat the “the plain language of the exclusion” #melFederal Trade
Commissiors “interpretations of itdo not encompass publication sé#lf-provided emplgment
historiesis unavailing>® Plaintiffs cite to an FTC report finding that “[a] report by a creditor of
application information supplied by a consumer...is not the creditor’s ‘traosamtiexperience’
because it includes the consumer’s transaction with ertitiesthan the creditor®® This finding
is based on aRTC opinionletterconcerning dankthat wanted t@rovide information it obtained
from “customer loan applications, regarding the customer’s transactioentities other than the
bank” toother entitie€® The FTC concluded that this information “could not be the [bank’
‘transaction or experience’ information because it includes only the cusdna@isactions with

entitiesother than the [b]ank’* But this letter does not establish that LinkedIn’s communicatior]

5" See idat  25.
8 SeeDocket No. 25 at 22.

%9 See idat 22 (citing Federal Trade Commissidf, Years of Experience with the Fair Credit
Reporting Act, an FTC Staff Report with Summary of Interpretatiamg 2011,
https://www.ftc.gov/reports/4@earsexperiencdair-creditreportingactftc-staff-reportsummary
interpretations, at 24 (emphasis in original)). The 40 Years Report is a doonpslammary of

“the Federal Trade Gomission staff’s interpretations of the Fair Credit Reporting Act,” which
includes “informal guidance staff has provided to the public in the ensuing yeathaikd C
staff’'s] experience in enforcing the FCR/AEe40 Years Report at 17. The report “does not hav
the force or effect of regulations or statutory provisions,” but it does provide persgasiaace
from the agency charged with enforcing and interpreting the FCRA kedmsfer of that authority
to the Consumer Financial Protection Bureau in July 28&#&.id; see als&6 Fed. Reg. 44462-01
(July 26, 2011)Klonsky v. RLIns. Co, Case No. 2:1tv-250, 2012 WL 1144031, at *2 (D. Vt.
Apr. 4, 2012) (“While the FTC’s interpretation of the FRCA does not have the force,af law
should be viewed in light of the fact that the Supreme Court has long recognized that ableside
weight should be accorded to an executive department’s construction of a statutong € is
entrusted to administer.”) (internal citations omitted).

%0 SeeNovak, FTC Informal Staff Opinion LetteiSept. 9, 1998,
https://www.ftc.gov/policy/advisory-opinions/advisory-opinion-novak-09-09s@®; alsal0 Years
Report at 24 n.32.

®1 See id.

10
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of subjects’ employment histoges outside of the transactionisexperienceexception. Nowhere
in the letter is there angdicationthat thebanks’ customerprovided the information in their bank
loan applications so that the bank could give this informatiamther entities In contrast, shanig
information is precisely whthe subjectéiereor anyone else on LinkedIn providieir
employment histories to Linkedf

Likewise, Plaintiffs reliance onSalazar v. Golden StawWwarriors for the principle that “a
rebroadcasting of the consumer’s transactions and experiences with@attyds not within the
transactions and experieneeceptionis misplaced® In Salazar the court held that a report from
a private investigatastatirg that anemployee used drugs reflected that entity’s “transactions or
experiences” with the employ&&.In making this findingthe courtited to amther FTC opinion
letter in which the FTC found that thransactions or experiencesceptiomapplied to a
communication which aorsumer’s prior employer provided to a credit reporting agéncy.
However,the FTC determined that the exceptehd not applyto “communications from the
[credit reporing agency to [the consumer’s] potential employde’cause the experiences referreg
to in the communication are not between the job applicant and the [credit reporting|'aay@hcy
thus are secondand.®® In other words,ri the letter citedh Salazar the FTC concluded that a
communication of information obtained from a “second-hand” source is outside the @xcepti
that any communication which describes a consumer’s experience with aattyrdsputside the
exception.

Equally misplaced is Plaintiffs’ claim thtte Reference Seares$i inclusion of information

about the listed referenctkes LinkedIn’s publication of subjects’ employment histories outsid

%2 SeeDocket No. 1 at 1 1, 19-25.

%3 SeeDocket No. 25 at 22-23 (citing 124 F. Supp. 2d 1155, 1160 (N.D. Cal. 2000)).
® SeeSalazar 124 F. Supp. at 1157, 1161.

% Seedd. at 1160.

% Sedd. (internal citations omitted).

11
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the exceptiolf’ In Salazar the court held “listing of the registered owrepf automobiles
en®untered by investigatowas “seconeéhand information” but did not “remove the report [in
which this listing was includedfom the exception because the list did not include information
pertaining to the plaintiff® As Plaintiffs notethe informatiorabout the listed references
included in the Reference Search ressltsemnd-hand information” because this information
does not derive from the subject of the se8fcHowever like the listing inSalazar this
information is about the liste@ferences, not the subjects of the searches, and thus does not
“include information pertaining to the [Plaintiffs]°

Second, even if the LinkedIn’s publications of the employment histories of the consume
subjects of the Reference Searcivese not wihin the transaction or experieneeception they
still would not be consumer repoltscausdlaintiffs’ allegations do not raise a plausible infereng
thatLinkedIn acs as aconsumer reporting agency when it publishes these histdremeet the
definition of a consumer report, a communication must be made “by a consumer repoyt’dbend
A “consumer reporting agency” defined asany person which, for monetary fees...regularly
engages in whole or in part in the practice of assembling or evaluatisgmer crediinformation
or other information on consumers on consumers for the purpose of furnishing consumer rep
third parties, and which uses any means or facility of interstate comifieerihe purpose of
preparing or furnishing consumer reporf? However, “[a]n entity does not become a [consume

reporting agency] solely because it conveys, with the consumer’s consamation about the

®” SeeDocket No. 25 at 23-24.
®8 Seel24 F. Supp. 2d at 1160.
% SeeDocket No. 25 at 23-24.
0 Seeid.

"L Seel5 U.S.C. § 1681a(d)(1) (“The term ‘consumer report’ means any...communication of a
information by aconsumer reporting agency (emphasis added).

2Seel5 U.S.C. § 1681a(f).

12
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consumer to a third party in order to provide a specific product or service that the conasmer
requested.”®

Plaintiffs are correct that theyneed not at this stage prove that [LinkedIn] is in fact a
‘consumer reporting agency’® However, Plaintiffs are incorrethat theirallegations are
“similar” to allegationsoundsufficientin Robins v. Spokeo, Ifé In Robins the court held that
the plaintiff's allegations that the defendant “regularly acceptseyam exchange for reports that
contain data and evaluations regarding consumers’ economic wealth and crhgiegdmvere]
sufficient to support a plausible inference that [d]efendant’s conduct fallwiihiscope of the
FCRA.”® In contrast tdRobins where there was no indication that the plaintiff voluntarily
provided the information contained in the challenged reports to the defeimel@Blaintiffs
specificallyallege thatheconsumersvho are the subjects of the Reference Seanablestarily
provide their names and employment histories to LinkedIn for the purpose of pabli¢afs
LinkedIn noes,the facts alleged in Plaintiff€omplaintthereforesupport thenference that
LinkedIn gathersheinformationabout the employment historiebthe subjects of the Reference
Searchesot to make consumer reports but to “carry out consumers’ informsti@amag

78

objectives.”” As a resit, Plaintiffs’ conclusoryallegationthat LinkedIn“for monetary fees,

engages in the practice of assembling information on consumers, for the purposeskahfyrni

3 Seed0 Years Report at 30-31.

"4 SeeDocket No. 25 at 10 (citinRobins v. Bokeo, Ing.Case No. CV10-05306DW(AGRX),
2011 WL 1793334 at *2 (C.D. Cal. May 11, 2011)).

> seeDocket No. 25 at 10.
® See Robin®2011 WL 1793334 at *2.

""SeeDocket No. 1 at 1 1, 19-25ee alsdocket No. 25 at 8 (acknowledging that “consumers
may voluntarily provide the names of current and former employers to LinkedIn”)

® SeeDocket No. 18 at 11.

13
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consumer reports to third parties” does not support a plausiblente that LinkedIncts as a
consumer reporting ageneyth regard to & assembly of this informatiofi.

Third, Plaintiffs’ allegations are insufficient &tate a claim that the list of names and othe
information about the referenceglnded in the Reference Search bearthe “chaacter, general
reputation, modef living” and other relevant characteristics of the consumers who arelijeetsu
of these searché8. Plaintiffs contend thaivhether a subject’s listed references hias in a
certain industry or live in eertain geographic location bearstbe subject’selevant
characteristics by showing whether or shas well-connected in that industry essociates with
people from that locatioff: Plaintiffs also argue that the inclusion of a reference who is notorio
or well-respected in the industry in which the subject is seeking employment, suchrzartiBe
Madoff for someone applying for a job in finance” arféderal judge fosomeone seeking
employment in the legal industry,” also bears on a subject’sal@haracteristic¥’

The problem here is th&aintiffs do not allege that Reference Search resuisatethat
subjecs actually knew or associated with the listed referentestead, Plaintiffs allege that the
Reference Sach resultdist people who once had a common employer with the subject of the

search and are in the network of the person iitiated the searcii® Because thpeople listed

"9 SeeDocket No. 25 at 7 (citing Docket No. 1 at { 2, 20-25, 32-39, 43-46, 79). As stated ab
Plaintiffs correctly note that the Referen@a&h results contain information about the listed
references which the consumer who is subject of the report did not provide to LirkeelIn.
Docket No. 25 at 8-10. However, Plaintiffs’ claim that LinkedIn does not carryconstimers’
informationsharng objectives” because most of the consumer information which LinkedIn
aggregates and disseminates is derived from “data obtained fronpdinires” is unavailingSee

id. at 9. Plaintiffs ignore the distinction LinkedIn makes between its communiditibe search
subject’s seHprovided employment history and its communication of information about people
with whom the subject may have work&keDocket No. 30 at 1. Contrary to Plaintiffs’ assertior
LinkedIn does not claim that it does not act as a consumer report agency withtoeitgar
communication of information about people who may have worked with subjecthahilydoes
not act as a consumer reporting agency with regard to its communication of th€sabjec
provided employment historgaee id.

80 SeeDocket No. 1 at 11 78, 85, 94, 102, 110.

81 SeeDocket No. 25 at 12-13.

82 See idat 13.

8 SeeDocket No. 1 at 11 33-35ee aIsdDocketllA\flo. 1, Ex. A.
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are allegedlyn the searcher’s network, not the subject’s network, in the situd&ianiffs
describetheReference Search resuit®uld communicate whether tisearcher, not the subject of
the search, is weltonnected in a certain industry or is associated with a notorious person.

Further, Plantiffs fail to cite toanyauthority thatactuallyholdsthata communication
which provides information about people other than the consumer who is bildgedubject of
the reporbeas onthat consumer’s relevant characteristiEsr instance, Plaintiffs cite fbrans
Union Corp. v. FTQor the propositiorthat“almost any information about consumarguably
bears on their personal characteristics or mode of liihddut in contrast to the list of references
at issue here, theourt inTrans Unionheld thainformationin the challenged reports abdhé
consumers who were the supposed subjects of those regote-as whetheéhey hadestablished
multiple credit accours—bore on those consumers’ modes of liihdPlaintiffs’ relianceona
FTC letterthat found that agrson’s employmeritistory “unquestionably bears on his or her
character, reputation, and other listed characteriséasmilarly misplaced® Like the court in
Trans Union the FTC concluded that information about job applicaswsiemployment
histories—not information about the employment histories of other people—“unquestionably” {
on these applicantsélevant characteristi.

Nor can Plaintiffs relyon cases in which courts held that a broad variety of informesion
bearonaperson’s mode of living. Aese caseagain simply do not holthatinformation about
people other than the consumer who is the subject of a challenged repguraicanthat
consumer’s mode of livingln particular, Plaintiffs contend that Reference Seagshlts that

indicatethat a consumer’s refererschve in a certain location would bear on that consumer’s

84 SeeDocket No. 25 at 10-11 (citin§rans Union Corp. v. Federal Trade Comp45 F.3d 809,
813 (D.C. Cir. 2001) (quotingrans Union Corp. v. Federal Trade Comp8d F.3d 228, 231
(D.C. Cir. 1996)).

85 SeeTrans Union 81 F.3d at 231.

8 SeeDocket No. 25 at 11 (citingeathersFTC Informal Staff Opinion LetteBept. 9, 1998,
http://www.ftc.gov/policy/advisory-opinions/advisory-opiniteathers09-09-98).

87 Sedd.
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personal characteristics because the couvdreland v. CoreLogic SafeRent LIb@ld that
“[w] here people live and how long they live there can say a lot about their ‘mode of living'—h
rich or poor they are, how big or small their family is, how closely or lookelyre tied to a
community, what sports teams or political parties they support, how often they ¢blasgend
what kinds of cars or pets they have, to offer just a few exampld2l4intiffs also claim that,
similar to cases in whicbourts have found that information about a consunfemser employers
andwhetherhe or shénas a valid driver’s license céearon that consumer’s mode of livingere
the Reference Searches allegedly contain “spectitcrete information” that bears on a
consumer’s relevant characteristiésHowever, inall of thesecasego whichPlaintiffs cite the
courts held thathe challenged esomunicationgnight bear on consumers’ modes of livisgcause
they contained information about the consumers who were the subjects afadhuseanicatios.*
The allegations in Plaintiffs’ complaicbntradicttheir claim that LinkedIn markets the
Reference Seardlesultsas “a means to obtaadditional ‘bearing on’ information” about the

subjecs of thesesearcles®® Plaintiffs’ allegation that LinkedIn markets these results as a way f

8 SeeDocket No. 25 at 12-13 (citing Case No. SACV 13-470-AG(ANx), 2013 WL 5811357, af
(C.D. Cal. Oct. 25, 2013).

89 SeeDocket No. 25 at 16ee alsdhillips v. Grendahl312 F.3d 357, 366 (8th Cir. 2002) (“The
Finder's Report also lists [the subject of the report’s] former employaishvalso would bear on
his mode of living by showing that he has been employed. We conclude that the Fiegers R
contans the kind of personal information required by the definition of consumer repari% v.
Dish Network, LLCCaseNo. 12¢v-8794(LGS), 2014 WL 4693700, at *5 (S.D.N.Y. Sept. 22,
2014) (finding that “whether or not an individual has a valid driver’s license might nobiéas
character, but it might describe his ‘mode of living,” which is broad and undefined.”).

% Moreland 2013 WL 5811357, at *1, 4 (rejecting defendant’s assertion that report containing
information about a prospective tenant’s former addresses did not meet the FR&dhisg on”
element because “[w]here a person lives is a fundamental ‘personal chare€jeftillips, 312
F.3d at 365-65 (report listing “the names of several creditors with whom [the soibijleetreport]
had credit accounts and the existence of a child support obligations, with dateg twtiléty’”
and subject’s “former employers” bore on subject’s mode of livieg)st, 2014 WL 4693700, at
*4-5 (S.D.N.Y. Sept. 22, 2014) (report labeling consumer agh“hisk” communicated “bearing
on” information under the FCRA).

91 seeDocket No. 25 at 16.
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potential employers to “[g} the real story on any candidatmight, standing alone, support
Plaintiffs’ contention thaLinkedIn markets thdReference Search results themselves as a way tg
obtainbearing orinformation about the subjects of these searthétowever,Plaintiffs dso

allege thatinkedIn markets the reference search functionalitg asy fora potential employer to

“locate[] peoplein [his or her] network who can provide reliable feedback about a job candidate”

and to‘[f]ind references who can give redionest feedback” about job candidatéd.aken

together, these allegations support the inference that LinkedIn mtr&deference Search result

a way to focate[] people” who might be able to communicate bearing on information about the

consumer-subjects of thesssults not that hese results themselves convey bearing on
information®*

Fourth, Plaintiffs do nostate a claim that tHeeference Search results are used or inteng
to be useds a factom determiningwvhether the subjects of the searcheségible for
employment.A communication must be “used or expected to be used or collected in whole or
partfor the purpose of serving as a factor in establishing the consumer’s elidduilit. .
employment purposes . . . .” in order to be a consumer répdio. determinavhether a
communicatiormeets this purpose elemeaturtsconsider the “purpose for which the informatior
[contained in the communication] was originally collected in whole or part byotsumer
reporting ageng’ as well as the “ultimate used which that information is pdt.

Plaintiffs’ contention thaPappas v. City of Calumet Cisyipports its claim that Plaintiffs
have adequately alleged that the Reference Searchestlfaf the purpose element of the

consumer report definition is unavailiig.In Pappas the defendant obtained a credit report on tH

92 SeeDocket No. 1 at 1 44.

% See idat 1 33, 44 (emphasis added).

% See idat 1 33.

% Seel5 U.S.C. § 1681a(d)(1)(B).

% SeeBakker v. McKinnonl52 F.3d 1007, 1012 (8th Cir. 1998) (internal citations omitted).
%7 SeeDocket No. 25 at 18 (citing 9 F. Supp. %gl 943, 949 (N.D. Ill. 1998)).
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plaintiff by telling the credit reporting agency that provided tiporehat thedefendant would use
the report for “employment purposes” but actually used the credit eportestigate the
plaintiff's company®® The court coduded the credit report was a consumer refpecause as
long as the credit reporting ageriexpected” the defendant to use tireditreport “for
employment purposé€she defendant’séctual reason for obtaining [the credit repst]
irrelevant.”®®

In contrasto the defendant iRappas here, as stated above, LinkedIn markets the
Reference Seanaesults—and therefore expectsem to be used-as a way for potential
employers to locate people who can provide reliable feedback about job canaidatEes not
market the results themselves as a source of reliable feeabaskjob candidate§® Further,
Plaintiffs allege thabne of the named plaintiffs applied to a job through LinkedIn and was not
hired for this jobafter the potential employer told her that it leldecked some referencesii her
even though the named plaintiff had not prodidey references to the potential employerThis
allegationmight support an inference ththe potential employer decided not to hire nlaened
plaintiff based on information provided by references whom the potential employer located by
running a Reference Search on the named plaintiff, but do@sdncdte thathe potential
employer used thReference Search themselves to determine the nglaetff's eligibility for
employment.Thus,Plaintiffs’ allegations do not support a reasonafierence that LinkedIn
expected the Reference Search results to be used or that potential employdysuaeti#these
results to determineonsumerseligibility for employment.

Plaintiffs’ claimthat their allegations support a reasonable inference thRiefleeence

Search results “can contribute to hiring decisions made by employerstifgciest to show that

% See Pappa® F. Supp. 2dt 947.
% See idat 948.

19 seeDocket No. 1 at 1 33, 44.
191 see idat 11 5258.
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the results are used or intended to be used for employment putffosésintiffs need not
establish that the “information communicated by the [Reference Search resaitdlng alone,
could be usedto make @ employmentelated decisio in order to establistinat the Reference
Search results are consumeports'®® However,the consumer report definition does not
encompass eveipol or reference that employers miglise to access job candidatés LinkedIn
notesthefact that a potential employeould usea telephone directorfpr a job candidate’s
current employeto contact people who know the candéddoes not make thdirectory a
consumer report?* Similarly, Plaintiffs’ claim that LinkedIrfprovides the people and businesseg
accessing the [Reference Search results] with tools to communicate dindctliigevreferences’
listed therein” is not sufficient to establigtat the resultthemselvesire used or intended to be
usedto determine consumers’ eligibility for employméfit.

Likewise, Plaintiffs’ position that their allegation that thedd®ence Search results are use(
expected to be usedhd marketed by LinkedIn to be used “for employment purposes” is sufficig
“at this stage of the litigationfacks merit'®® Plaintiffs contendthat a communication is a
“consumer reqrt” if it is “used or expected to be usadcollectedeitherto (1)‘serve as a factor in
establishing the consumer’s eligibilitior credit,insuranceemploymentpr (2) for “other
purposes authorized under section 16818%".Section 1681b(a)(3) of the FCRA providbat
one of the situations in which it is permissible for a consumer reporting agencyish far

consumer report is when the recipiasftthe report is “a person which [the consumer reporting

102 seeDocket No. 25 at 109.

193 Sedn re Trans Union Corp.No. 9255, 2000 WL 257766, at *12 n.18 (F.T.C. Feb. 10, 2000)
(citing Trans Union 81 F.3d at 233).

104 seeDocket No. 30 at 12.
105 seeDocket No. 25 at 19.
106 5ee idat 21.

197 See idat 19 (quotingrangv. Gov't Employees Ins. Gd.46 F.3d 1320, 1323 (11th Cir. 1998)
(citing 15 U.S.C. § 1681a(d)(1))).
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agencylhas reason tbelieve..intends to use the information for employment purposés.”
Plaintiffs note,courts have found that because Section 1681b(3) “restrict[s] the uses to which
consumer report may be put,” for this section to be “meaningful, ‘consumer repstben
interpreted to mean any report made by a credit reporting agency of infornhati@ould be used
for one of the purposes enumerated in § 168%4.”

But even if Plaintiffs are correct thte consumer report definition entgpasses
communications that could be udedthe purpses enumerated ire&ion 1681b(a), as LinkedIn
notes, this definition would not extetmlall communicationswith any attenuated connection to
‘employment.”® Further, Plaintiffs’ reliance onasesn which courts held thatommunicatios
could be consumer repoitghey fell within one of the purposes authorized undectten1681b is
misplaced"*° In the cases to which Plaintiffs cithe consumer reporting agencies expected the

communicationsitissueto be used for purposes authorized undetiBn1681b**! In contrastas

198 SeeDocket No. 25 at 20-21 (quotiBelshaw v. Credit Bureau of Presc@82 F. Supp. 1356,
1359-60 (D. Ariz. 1975)see also Yandl46 F.3d at 1323-24 (“To complete section 1681a(d)’s
definition of a consumer report, we must ...refer to section 1681b, entitled “Permigsiiploses
of consumer reports’... [S]ection 1681b ...adds to section 1681a(d)’s definition of a consume

report, as well asalineates the permissible uses for those ‘communications of informaticedlre

falling within the definition of a ‘consumer report.But see Mende v. Dun & Bradstreet, [r&70
F.2d 129, 133 (9th Cir. 1982) (“Theelshawdefinition depends on whether information could be
used for certain purposes, not on whether it is collected for certain purposes. Thisvexpans
interpretation of consumer report has been criticized as bringing ‘withirotteeage of the Act

any gathering of information about an individual, even if the context were sucly deasr
consumer activities as engagement in profitking transactions...or litigation against a defendar
whose insurer requests a report...”) (quotihgnry v. Forbes433 F. Supp. 5, 9 n.5 (D. Minn.
1976)).

109 5@ Docket No. 30 at 12.
110 seeDocket No. 25 at 21.

111 See Beresh v. Retail Credit C858 F. Supp. 260, 261-62 (C.D. Cal. 1973) (holding that
“insurance claims investigative reports” which were made “for the pugfadetermining whether
[plaintiff] was totally disabled as a result of water skiing accident” wigtiein the definition of
“consumer reports”)reenway v. Information Dynamics, Lt899 F. Supp. 1092, 109B. Ariz.
1974) (holding that communications made in order to “furnish subscribing merchants with
information on consumers who may tender checks in payment for purchases so that theesubs
may decide whether or not to accept the check” were within the definition of “censeports” in
part because the “expectation is that the infolwnawill be used by [subscribers] in connection
20
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stated above, here Plaintiffs allege that LinkedIn expects the Reference Search results to be used to
contact people who may have information about the subjects of these searches that can be used for
employment purposes.
IV.
LinkedIn’s motion to dismiss is GRANTED. The Ninth Circuit requires that further leave
to amend be given unless it is clear that the complaint’s defects cannot be cured.'’> Because the
court is not yet persuaded that Plaintiffs’ defects are beyond cure, leave to amend is granted.

Plaintiffs shall file any further amended complaint no later than May 19, 2015.

SO ORDERED.

Dated: April 14, 2015

Pl S Al

PAUL S. GREWAL
United States Magistrate Judge

with a business transaction—a purchase of goods or services—between the subscriber and the
consumer”).

112 See Doe v. United States, 58 F.3d 494, 497 (9th Cir. 1995).
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