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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MARK ZAVISLAK, Case No. 14-cv-04802 NC
Plaintiff, ORDER GRANTING IN PART
PLAINTIFF'S REQUEST FOR
V. LIMITED DISCOVERY
GOOGLE INC. WELFARE BENEFIT Re: Dkt. Nos. 22, 25
PLAN,
Defendants.

Mark Zavislak brings this action undeetEmployee Retirementdome Security A¢

of 1974 (“ERISA”), 29 U.S.C. 8132(e)(1) to recover benefidsie to him under the term
of the defendant Google Inc. Welfare Benefit Plan (the “Plan”) and to clarify his right
future benefits under the terms of the Pl&se generally Dkt. No. 1. The parties have
consented to the jurisdiction of a magistrate gid@kt. Nos. 8, 12.The issue before the
Court is whether discovery should be permitiad if so, the appropriate scope of such
discovery. After considering the parties’ ti&h submissions and the arguments of cou
at the hearing, the CoUBRANTS IN PART Zavislak’s request for discovery.
I. BACKGROUND

The Plan at issue here is primarily selfifled by Google Inc. (“Google”). Dkt. No

25; 26-1 at 3. Google issa the Plan’s administratotd. Anthem Blue Cross Life and

Health Company acts as a claiagministrator and is granteliscretion to administer the

Case No. 14-cv-04802 NC
ORDER ON REQUEST

Doc. 30

U)

nsel

v

FOR DISCOVER

Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/5:2014cv04802/281823/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2014cv04802/281823/30/
http://dockets.justia.com/

© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

Plan’s claims and adjudicate any appeals ftioose claims. Dkt. Nos. 25; 26 § 2; 26-1 ¢
3;2813.

The complaint alleges that, during the rel@v#me periods, Zavislak and his spou
were both Google employees wivere participants in the $édunded portion of the Plan.
Dkt. No. 1 1 7, 9. Zavislak and his speteach paid premiunhsr family medical
coverage.ld. 1 9. The Court will not summarize theta@iés of the dispute in this case as
they are not relevant to the discovery issue igeto In short, the dispute concerns whet
a single medical expense submitted to, and esliagainst the deductible of, Zavislak’s

high deductible health plan (“HDHP”) agpamary claim may also be submitted to, and

counted fully against the deductible of, Zaakst spouse’s HDHP as a secondary claim,.

Seeid. 11 11-18; Dkt. No. 25The complaint alleges that from 2013 until early 2014,
Anthem allowed all such secondary claini¥kt. No. 1 § 12.Between March and May
2014, Anthem sometimes denied and other tiallesved such claimefore consistently
denying them.Id. 11 21-22. In September, after Zaak appealed the denial of his
claims, Anthem retroactively deniethims it had earlier allowedd. | 25.

The complaint further allegesat Anthem’s stated reas for denying the claims
changed several times. Anthémtially denied the claims “due to coordination of
benefits.” Id. { 19. After Zavislak filed his appk Athem issued a final determination
denying the appeal due to anspecified “IRS regulation ddealth Savings Accounts.”
Id. 1 26. When Zavislak asked for a copy ddttregulation, Anthem was unable to localt

it and instead pointed him to irrelevant documeidsy 27-29. When Zavislak insisted

that he was entitled to the actual documentthé&m relied upon, Angm amended its fina

appeal determination to cite to a numbelRS documents that, according to the
complaint, either support Zavislak’s position or are irrelevéohty 30-32.

Zavislak seeks an order allowing himdonduct limited discovery “aimed at
uncovering the impact of an apparent confhicinterest on the padf the Google Inc.
Welfare Benefit Plan administrator.” Dkt. N2&2. The Plan opposes the request. DKkt.

25. Both parties submitted briefapported by declarations. DNos. 22, 25. The briefg
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assume for the purposes of theus presented that the abuseéistretion standard applie
II. LEGAL STANDARD

When a plan confers discretion on thenastrator to determine eligibility for
benefits or to construe the terms of the ptae Court applies abuse of discretion reviev
Abatiev. Alta Health & Life Ins. Co., 458 F.3d 955, 963 (9tGir. 2006). However, “if a
benefit plan gives discretion to an admiragdr or fiduciary who is operating under a
conflict of interest, that conflict must be ighed as a ‘facto[r] in determining whether
there is an abuse of discretionld. at 965 (quoting-irestone Tire & Rubber Co. v. Bruch,
489 U.S. 101115 (1989)).

The Ninth Circuit has held thah insurer that acts as hdhe plan administrator an
the funding source for benefits operates wradtstructural conflict of interest.1d. at 965.
This is so because, on the one hand, “such an administrator is responsible for admit
the plan so that those who deserve henegceive them,” while on the other, the
administrator “has an incentive pay as little in benefits gmssible to plan participants
because the less monegtinsurer pays out, the more mgnieretains in its own coffers.”
Id. at 965-66.

The abuse of discretion review is “inforchby the nature, extent, and effect on th
decision-making process of any conflict afeirest that may appear in the recortd” at
967. “This standard applies to the kindmferent conflict that exists when a plan
administrator both administers the plan and fumdas well as to other forms of conflict.
Id. “The court may consider evidence beyorat ttontained in the administrative recorg
that was before the plan admingbr, to determine whether a cheif of interest exists tha
would affect the appropriateMel of judicial scrutiny.” Id. at 970. While the district cour
may, in its discretion, consider extrinsic exmte “to decide the nature, extent, and effe
on the decision-making process of any conbiicinterest,” the decision on the merits
“must rest on the administrativecord once the conflict (ifrg) has been established, by
extrinsic evidence or otherwiseld.

I
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[ll. DISCUSSION
A. Whether Discovery Should Be Allowed

Zavislak argues that discayeshould be permittébecause the inconsistencies with
the way his claims were handled indicateaflict. Dkt. No. 22. However, a showing of
inconsistencies or mistakes in the claaasninistration does not by itself demonstrate
conflict. See Conkright v. Frommert, 559 U.S. 506, 509 (2010) (holding that honest
mistake in ERISA plamterpretation does not justify giping the plan administrator of
deference for subsequent rethieterpretations of the plan).

Zavislak further contends that, becaus®@e acts as both the Plan administrator
and the funding source for benefits, thera &ructural conflict of interest undélatie.
Dkt. No. 22. The Ninth Circuit it\batie, 458 F.3d 955 did n@ddress the specific
situation such as the one presented here,enherplan administrator is the funding source
but has delegated the claigdministration function to a separate entity. Under the
reasoning articulated ibatie, however, the fact that a sepie entity acted as a claims
administrator does not necesamean the absence of confli€the plan administrator
and funding source influenced the rulatthesulted in denial of benefits.

The case oBrown v. United Healthcare Insurance Co, No. 14-cv-066XS.D. Cal.
Sep. 12, 2014), Dkt. No. 15, cited by Zavislakl@sser to the facts dhe present case. The
court inBrown found that the plaintiff had “proffed potential inconsistencies with the
way the claim was handled that compel the Ctuexercise its discretion to allow limited
discovery to permit a full examination of the impact the undisputed structural conflict of
interest had on Defendantdaim handling decisions.fd. at 6. InBrown, Qualcomm was

both the plan administrator and funding sowtthe plan at issuayhile UnitedHealthcare

\14

acted as a third-party administrator of the plan and denied the plaintiff's cledmeg.1-2;
seealsoid., Dkt. No. 13 at 2. As the plan admstrator, Qualcomm had the discretionary
authority to interpret the @h, while the claims admstrator, UnitedHealthcare was

responsible for the day-to-day administratiorthef plan’s coverage arected by the plar

administrator.ld., Dkt. No. 13 at 23. The court ndtéhat the presence of a structural
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conflict of interest was “undisputed,” asthecord established that Qualcomm was bott
funding source and administrator of the plan, Dkt. No. 15 at 5. In so concluding, the
court did not address the role of Unitesiiithcare as the claims administrator.

The present case is similarBoown in that the plan administtor is also the funding
source while a separate entity hasithe claims administration. In addition, here Zavis
proffers three facts as evidenthat the plan administrator, Google, may have influencs
the denial of the claims at issue. First, Zavislak’s declaration submitted in support o
discovery request states that he hadept®ne conversationitlh Anthem’s Account
Executive for Google who rewaled that the change invAslak’s claims processing
between 2013 and 2014 was due toagnts audit. DktNo. 22-1 1 3.

Second, Zavislak’s declaration summariaetiscussion with Google’s U.S. Health
Plan Program Manager who stated that Godgks randomly audit certain claims. Dkt.
No. 22-1 § 2. According to Zavislak, the égpe employee further stated that he planne
to seek reimbursement from Anthem for amounts that he believed were incorrectly g
Zavislak’s claims in 20131d.; Dkt. No. 22.

Third, Zavislak relies on a document proddiae discovery as part of Anthem’s
claim file. Dkt. No. 22-2. Té document consists of intedremail exchanges at Anthem
discussing Zavislak’s appeal thfe denial of his claimsld. As part of this exchange,
Anthem’s Managing Associate Geral Counsel noted that a decision favorable to Zav

was an “option [that] increases the likelihoodttsoogle will have to pay claims under t

)
slak
>d

f his

%

d

aid on

slak
he

member’s coverage under the’s plan” and asked Anthem’s Senior Associate Geneyal

Counsel if she thinks that 8oause of that we’'d need Goegl consent before offering ug

that second option.ld. at 3. The document produced does not contain a response ta

guestion. Itis possible that such a respamsfurther discussion on the subject might not

have been memorialized writing. While the Plan attepts to minimize the significance

of this document, the fact ieat an Anthem attaey considered it déast possible that

Google’s consent was required to apply a tié would result in payment of claims. The

Plan could have, but did not, submit a declaraéxplaining whether the attorney’s inqu
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triggered any response or fluer discussion on the subject.

In opposition to the request for discoverye Plan argues that no structural conflict
exists because the afas administrator, Anthem, deterrashon its own that Zavislak’s
claims “failed to comply with the terms tife Plan and the [InteshRevenue] Code” and
so denied them without anyt@rference from Google. Dkt. N@5. In support for this
assertion, the Plan offers a declaratior@mpogle’s Health Care Delivery Manager stating
that the decision to “review and/or denwyiRtiff's claims during and after March 2014”
was entirely Anthem’s and that Googlesa#ot “involved in Athem’s substantive

decision with respect to any claim or appeal of the Plaintiff's.” Dkt. No. 26 11 4-5. Ir

—

addition, a declaration by Anthem’s Regal Vice President, National Account
Management vaguely states that “[a]t somafa 2014, it came to Anthem’s attention

that plaintiff Mark Zavislak was not submittigpims in accordanosith the applicable

=)

law and Plan requirements.” Dkt. No. 28 {'#he declaration further states that Anthen
acted pursuant to its discretion and did tage any direction from anyone eldel. § 5.
The Court finds that the declarationdmitted by the Plaare conclusory and
conspicuously fail to address the role thab@e plays as the Plan administrator, whether
Google or Anthem has the responsibility émnstruing the terms of the plan and for
determining how the Plan should be administered to ensure congphiathcthe Internal

Revenue Code, and whether Google had anmyhmanications with Anthem about the rulg

1Y%

that was applied to deny Zalak's claims. Ithe entity that funslthe plan, Google,
directed or influenced a rule that resultedlecreased payments by Google, that could
demonstrate a conflict despite the fact thedther entity administered Zavislak’s claims
and appeals.

The Plan does not cite to a controllinglaarity on point in supp for its position.
The Plan relies oRatrick v. Hewlett-Packard Co., No. 06-cv-1506 (S.D. Cal. Dec. 1,
2008), Dkt. No. 76, where tlewurt overruled the plaintiff sbjections to a magistrate
judge’s order that denied discovery, findingstauctural conflict of interest. The court

held that, because defendant fdRded the plan, while thegsl granted VPA discretionany
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authority to determine the extieand amount of benefits, nawsttural or inherent conflict
of interest existedld. at 9. Unlike this case, atrick, VPA not only was authorized to
process claims, determinkggbility for and the amount of any benefits, and render
decisions on appeals of denied claims,dsb was “unambiguously granted the discret
to construe Plan language and makasiens on review on behalf of HPIY., Dkt. No.
66 at 15. Also unlike this case, the plaintifHatrick had not identified anything in the
record that gave HP the right to kesor influence claims decision&d., Dkt. No. 76 at 5.

Similarly inapposite iRiffey v. Hewlett-Packard Co. Disability Plan, No. 05-cv-
1331, 2007 WL 896200 (E.D. Cal. Mar. 27, 200Which is cited by the PlarRiffey also
involved a self-funded plan yP with VPA as the plds claims administratorld. at *1.
The claims administrator again had the disoretry power to construe language of the
plan. Id. at *10. The court ifRiffey rejected the argument thastructural conflict of
interest is transferred from tiending source of a plan tbe claims administrator, where
the administrator is not paid dhe basis of claims deniedld. at *11. By contrast in this
case the Plan administrator is the fundsngrce of the Plan, no evidence has been
presented that the claims administrator hadliberetion to construe the terms of the PIg
and there is some evidence tttat Plan administrator may hawvdluenced the rule applie
by the claims administrator tieny Zavislak’s claims.

For the same reason, the Plan’s citatioNo&lintic v. Zions Bancor poration, No.
12-cv-128, 2013 WL 495@5 (D. Ariz. Sept. 13, 2013) aso not helpful. While the
court there found no structur@nflict of interest because the claims administrator of tf
plan was not the funding source for the plandsis, there is no indication that the plan
administrator was the funding source or thatpkan administrator influenced the denial
benefits. Id. at *2. The court iMcClintic also found no connection between the disco
requested by the plaintiff andelalleged conflict of interest.

In conclusion, the Court finds that Zalak has made a sufficient showing of a
possible conflict to justify discovery limitead whether and to what extent the Plan

administrator, Google, participat@dor influenced the formation, adoption, or revision,
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of the wle that reslted in thedenial of ZAvislak’'s ¢aims.
B. The Appropriate Scope of Discwery

The Court las reviewel the discoery requestd by Zavslak whichconsists ofour
documet requestaind sevemnterrogatoies. Dkt.No. 22 at 79. The Cart is mindul
that Cangress soght “to crede a systenthat is [not so compéx that adninistrativecosts,
or litigation expeses, undulydiscourageemployersrom offering [ERISA] plans inthe
first place.” Conkright, 559U.S. at 51{Varity Corp. v. Howe, 516 U.S5489, 497 (D96)).
The Caurt finds that the reqasted disceery here isunduly boad. Seeeg., id. at 7 RFP
No. 1 ®eking “Any and all @reement®r understadings betveen the @n administator
and theclaims adninistrator elating to e manageent and/o administetion of thehealth
insurarce plan atssue hereit). The Cart finds thet the following limited discovey is
approprate basedn the curent record:

Document Rguests:

1. The greement btween Gagle and Aaithem refeenced in [xt. No. 281 10
(statingthat “Anthem acted prsuant toca written ageement win Googlé).

2. All documentstiat relate tahe rule(s)hat was sedby Anthem to deg
Zavisl&’s claims.

Interrogatores:

1. Descibe in detdiall comnunicationsbetween @Gogle andAnthem redting to
the rulds) that wa usedby Anthem to @ny Zavisbk’s claims,includingbut not limted to
any canmunications on the gbject raisd by Anthan’s Managing Assocate Generk
Counseéin his enail to Anthem’s SeniorAssociateGeneral @unsel at Bxt. No. 222 at 3.

2. Descibe in detdiall comnunicationsbetween @Gogle andAnthem redting to
Zavisl&’s claimsand/or appals.

ITIS SO QRDERED.

Date: Febrary 27, 205

Nathanael M.Cousins
United StatedagistrateJudge
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