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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

FARHAD ZAGHI, Case No. €14-04827RMW
Plaintiff,
ORDER GRANTING DEFENDANTS’
2 MOTION TO DISMISS
STATE FARM GENERAL INSURANCE
COMPANY and DOES ZXhrough 50, [Re: Docket No. 4]
inclusive,
Defendants.

Defendant State Farm General Insurance Company (“State Farm”) toalississ the
complaint. Dkt. No. 4. The court held a hearing on this motiodamary 92015. For the reasons
explained below, the coUGRANTS State Farm’snotion to dismiss.

I. Background

This case arises out of the parties’ dispute over insurance proceeds pateldyasn to its
insureds, Karapet Gayanya and Karine Osmanyen (“the insureds”), folldweinigstruction of
their house by fire on January 4, 2014. Dkt. No. 1, Ex. 1, at 7. The insureds purchased the |
by means of a hard money mortgage frdeimiff Farhad Zaghi, secured by a deed of trust on th
property.ld. at 1 6, 9. The house was insured by State Farm under Policy of InsuranceOWRs. 7
KR247-7 (“the policy”).ld. at 1 5.As of the date the fire occurredlanuary 4, 2014—taintiff was
not listed on the policy, despite a requirement in the deed of trust heldityffothat theinsureds

name paintiff as an additioal insuredld. at 1 6, 8.
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Plaintiff alleges that on January 13, 2014, following a conference call iaititiff and the
insureds, an agent for State Farm, Rosey Gyadakyan, agreed to and issued an amlanatezhde
page designatinglaintiff as a morjagee and an additional insured under the pdlicyt I 8. The
complaint alleges that State Farm subsequently received a fire segiong thaplaintiff was the

first mortgagee on the property and made a written notation in their file cordithat gaintiff had

been added as an additional insured and that plaintiff had a hard money loan secured lo§ a de

trust on the propertyd. at 1 9, 10. The complaint also alleges that on February 25, 2014 State

and its adjuster Dan Corona receivedpycof plaintiff's deed of trusid. at § 11. Finally, on

Far

March 10, 2014 State Farm issued a check in the amount of $2,850,000.00 to the insureds alone.

without including fpaintiff's name.ld. at § 12.

Plaintiff filed this suit in @&nta Clara County Superior Court on September 19, Zxet.
Dkt. No. 1, Ex. 1. Defendant removed the case to this court on October 30|20 complaint
recitescauses of action for breach of contract and negligarmeseeks punitive damagkk.State
Farm moved to dismiss the complaint, Dkt. No. 4, and requested the court take judicial ribice
insurance policy and the deed of trust, Dkt. Nos. 5, 5-1, 5-2. Plaintiff filed an opposition, Dkt.
10, anda request for judicial notice of various internal state fancudchents, Dkt. No. 15tate
farmfiled a reply, Dkt. No. 15, and a request for judicial notice of a state court confiarity

plaintiff against the insureds in a separate case, Dkt. No. 16.

II. Analysis

A motion to dismiss for failure to state a claindenRule 12(b)(6) tests the legal sufficien¢

of a complaintNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In considering whether the
complaint is sufficient to state a claim, ttaurt must accept as true all of the factual allegations
contained in the complaimshcroft v. Igbal556 U.S. 662, 678 (2009). However, the Court need
not accept as true “allegations that contradict matters properly subjecictaljndtice or by
exhibit” or “allegations that are merely conclusory, unwarranted dechsotif fact, or unreasonablg
inferences.’In re Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 2008). While a complain
need not allege detailed factual allegations, it “must contain sufficient factual,raattepted as

true, to ‘state a claim to relief that is plausible on its fadgbyal, 556 U.S. at 678 (quotirgell Atl.
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Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim is facially plausible when it “allows the c
to draw the reasonable inference that the defendant is liable forgbenchuct alleged.ld. at 678.
“Determining whether a complaint states a plausible claim for relief . . . [is] aktepeific task
that requires the reviewing court to draw on its judicial experience and conemss™td. at 679.

In ruling on a motion to dismiss, tlteurt may consider materials attached to and submitf
with the complaintUS. v. Corinthian College$55 F.3d 984, 999 (9th Cir. 201Thecourt may
also take judicial notice of and consider unattached evidence on which the conefisnt:r(1)
the complaint refers to the document; (2) the document is central to the plaintiffsasid (3) no
party questions the authenticity of the documkhtBecause the complaint refers to the insurancs
policy at issue in this case, it is central to plaintiff's claim, and no party disputeghenticity, the
court takes judicial notice of that documént.

The complaint recites two causes of action: (1) breach of contract; and [{Beneg.See
Dkt. No. 1, Ex. 1 The court addresses each in turn.

A. Breach of Contract

Plaintiff alleges that State Farm breached the insurance policy at issue irs¢his/dailing

burt

ed

A\1”4

to nameplaintiff ontheMarch 10, 2014 settlement check. For the following reasons, the court finds

that plaintiff has failed to pleba cause of action for breach of contact.

Insurance policies are contracts to which the ordinary rules of contrapréatégion apply.
Travelers Cas. & Sur. Co. v. Transcon. Ins.,A@@2 Cal. App. 4th 949, 955 (2004ge also Bank
of the West v. Superior Cout Cal.4th 1254, 1264 (1992). The parties do mepwde that the
policy hereis a contractormed in California and governed by California law. Accordingly,
Californids substantive insurance law governs this diversity dageman v. Allstateife Ins. Co,
253 F.3d 533, 536 (9th Cir. 2001). construing the policy’s terms, the court appli=gdifornia law
governing interpretation of contracts, which “teach[es] us that the overridihgfgoterpretations
to give effect to the partieshutual intentions as of the time of contractin§hiaw v. Regents of the
Univ. of Cal, 58 Cal. App. 4th 44, 53 (1997) (citation omitted). “Where contract language is clg

and explicit and does not lead to absurd results, we ascertain intent from thetemitte and go no

! Because the court does not relythe other documents for which the parties seek judicial notid
these requests are denied as moot.
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further.” Ticor Title Ins. Co. v. Employers Ins. of Waus&d Cal. App. 4th 1699, 1707 (1995¢e
alsoCal. Civ. Code 8§ 1638 (“The language of a contract is to govern its interpretatio, if
language is clear and explicit, and does not involve an absurdity.§1639 (“When a contract is

reduced to writing, the intention of the parties is to be ascertained from thg\atdne, if possible

In California, recovery of proceeds under an insurance contract is genienéty lto the
named insured®8onaparte v. Allstate Ins. Ga19 F.3d 486, 488 (9th Cir. 1994ke also Russell v.
Williams, 58 Cal.2d 487 (1962) (per curianthis is because “insurandees not insure the
property covered thereby, but is a personal cohtr@lemnifying the insured against loss resulting

from the destruction of or damage to his interest in that prop&tissell 58 Cal.2d at 490.

Here, plaintiff admits that he was not a named insured on the policy on the date of loss.

No. 1, Ex. 1at 1 8(several days after the fire, “[o]n or about January 6, 2014, [p]laintiff was
informed that the property owners failed to designate [p]laintiff as an @daitnsured in violation
of the subject deed of trust'Rlaintiff nevertheless argues thatvaas party to andovered by the
insurance policy. Dkt. No. 10, at 5-6, 8-9.

1. Plaintiff Was Not a Party to the Insurance Contract

Plaintiff's argumenthat he was a party to the policy proceed®bgws: “The subject
policy had a standard loss payaliuse. Plaintiff is named in the policy. Plaintiff is a party to thq
insurance contractld. at 9. The court is not convinced, for several reasons.

First, plaintiff does not explain how a standard loss payable clause renders hignta fbee
contract.Plaintiff merely quotesHome Sav. of Am., F.S.B. v. Cont’l Ins.,&7. Cal. App. 4th 835,
842 (2001), which states that “there are two contracts of insurance within thequieyith the
lienholder and the insurer and the other with the insured and the ingdr&ut as defendants notg
in Home Sav. of Anthe mortgagee wasnamedinsured under the policy at issue. 87 Cal. App. 4
at 839.Home Sav. of Andoes not stand for the proposition that a standard loss payable clause
renders unnamed mortgaggarties of an insurance policy.

Second, plaintiff's argument glosses over the fact that he was not named in thapiblecy

time of loss, a fact which plaintiff does not dispute. First party property ingjranch as that at
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issue here,cannot be otained for damage which has already occurred because the absence of risl

precludes coverageMontrose Chem. Corp. v. Admiral Ins. Cb0 Cal. 4th 645, 692 (1995).

Theterms of the policy are clear that State Farm is required to pay claims to ageertga
only if the mortgagee is named in the policy. Dkt No. 5-1, at 15, § 10 (“If a mortgageedd mam
this policy, any loss payable under Coverage A shall be paid to the mortagee andntevests
appear.}. “If contractual language is clear and explitigoverns. Powerline Oil Co., Inc. v.
Superior Court37 Cal. 4th 377, 390 (2005). Plaintiff was not a named insured on the date of |
and provides no support for his argument that adding him to the policy after the loss made hir
party to the contract such that he was entitled to the insurance proceeds pgi&@i¢ Farm, and
which would support his cause of action for breach of contract.

This conclusion is supported by the Ninth Circuit's holdinddonaparte In Bonaparte the
court concluded that a mortgagee who was not a named insured on the policy on the date of
could not retroactively add himself to the policy. 49 F.3d at 488- 89 mortgagee in that case
was not named in the policy, and therefore sought to reform the contraffetd the intent of the
parties.ld. at 488. e courtheld that the fact that, like hettapth the mortgagee and mortgagor
intended to name the mortgagee under the policy did not support reformation to retypadtlvel
the mortgagedd. Reformation would be proper, the court found, only if the other party to the

contract—the insurer—also intended the mortgagee to be named as an insured in thédpolicy.

Here, althouglPlaintiff does not plead a cause of action for reformation, his argument couldibe

as seeking reformation of the policy to include him as a named insured. Even so construed,
however, plaintiff has not alleged that State Farm intended plaintiff to ed &sta named insured

before the date of loss.

2. Plaintiff's Rights Under the Deed of Trust Do Not Support a Breach of
Contract Cause of ActionAgainst State Farm

Plaintiff alsocontendghathe wascovered under the subject policy as a mortgagee, and

thereforeentitled to receive payment under the policy. Dkt. No. 10, at 5.
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First, plaintff arguesthat he is listed on the amended declarations as a mortghjee.

However, as discussed above, plaintiff provides no support for his contention that adding his

to the policy after the date of loss entittes to the payment of policy preeds for an existing loss|

Second, plaintiff argues th&€alifornia courts have always recognized that a mortgagee
a legal right to insurance proceeds, if said right is provided in the Deed of Tdust.6.In support
of this argument, Plaintiff citeSruehauf Corp. v. Royal Exch. Assur. of Am., 04 F.2d 1168,
1171 (9th Cir. 1983). Ikruehauf the plaintiff was a secured creditor wii&e plaintiff, was not
namedas an additional insured or loss payee in an insurance policy obtainedngrthagorld.
The Ninth Circuit concluded th&Eruehaufs security interest in the tractqdsd] not make it a
party to the instance contract.ld. The court nevertheless notaddicta,that where & mortgagor
agrees to have a mortgagee named aslditi@nal insured or lospayeeand breaches that
agreement, the mortgagee has an equitable tigheoproceeds of the mortgagor’s policlg. at
1171-1172. Also in dicta, the court stated that in such a situation, a secured creditor might hg
equitable right to bring an action against the insurer under the ploliat. 1171.

However, the relevant languagefruehaufis dicta and the cas&uehaufcites in support is
distinguishable from the facts of this casbe Ninth Circuit citedNoody v. Lytton Savings and
Loan Associatiomn support of its dictum that a secured creditor may have an equitable right tg
pursue the insureld. at 1171 (citingVoody v. Lytton Savings and Loan Ass@29 Cal. App. 2d
641, 646 (1964))in Woody mortgagors broudrsuit against aamedmortgagee who had already
been paid proceeds by an insurance company to cover fir&\lossly 229 Cal. App. 2d at 643.
The mortgagee was named in the policy as a beneficiary, and the court held thatglagee was
entitled to tle proceeds and was not required to fh@ynover to the mortgagortd. at 644. Unlike
in Woody plaintiff here was not named in the insurance policy. Because this casenguissiable
from Woodyand the Ninth Circuit’s dicta iRruehaufis not binding, the court concludes that

plaintiff hasfailed toplead a cause of action for breach of contract

2 Plaintiff also states that pursuantGal. Ins. Code § 572s a mortgagee plaintiff is a loss payee
Dkt No. 10, at 5. However, Section 572 defines a loss payee to include mortgagees for thes pu
of certain code sections regarding payments to contractors instead of d&vae€lal Ins. Code 88

570-572. Plaintiff does not explain how his status as a loss payee under Cal. Ins. Code § 572 i

relevantto the disposition of this case.
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In sum, plaintiff was neither a party to the contract nor named in the policy beforgdhe d
of loss, and accordingly has failed to make out a cognizalnige of actiofior breach of contract.
Because plaintiff’'s cause of action for breach of contract fails as arrobkdev it is dismissed with
leave to amend.

B. Negligence

In the complaint, [aintiff also allegeshat State Farmnwas negligent in issuing a check to th
insureds that did not list plaintiff as a loss payee. Dkt. No. 1, Ex. 1,  19. According tdfplaint
State Farm’s policy required it to list plaintiff, as a mortgagee, whemdtgraceeds under the
policy to the insureddd. at § 18.

In its motion to dismiss, defendants argue that Calitofaw does not recognize ausa of
action for negligence based on an insurer’s handling of a claim. Docket No. 4,tatg8Sanchez
v. Lindsey Morden Claims Services, |i®2 Cal. App. 4th 249, 254 (29) (“Negligence is not
among the theories of recovery generally available against insuressg)alscAceves v. Allstate
Ins. Co, 68 F.3d 1160, 1166 (9th Cir. 1996) (holding that negligence alone is not sufficient to
constitute a breach of the impliedvenant of good faith and fair dealing owed to insureds).

Plaintiff now appears to concede that has no viableegligencecause of actiorand in his
opposition makes the argument that State Farm unreasonably and in bad faith deniedgfayme
benefitsto plaintiff. Dkt. No. 10, at 7 (citindgordan v. Allstate Ins. Cp148 Cal. App. 4th 1062,
1073 (2007). Accordingly, the court GRANTS defendants motion to digiastiff’ s cause of
action for negligencé Plaintiff's cause of action for negligencedismissedwith leave to amend.

lll. Order

For the foregoing reasons, the cdBRANTS State Farm’s motion to dismiglaintiff's
causes of action for breach of contract and negligence are dismissed withaditpréhe court
grants plaintiff ® days leaved amend the complaint. Plaintiff must file a first amended complai

no later than January 22015.

3 Defendants also move to strike plaintiff's prayer for punitive damages. Dkt. No. 4, 13-14.
However, this request is moot in light of the court’s dismissal of plaintiff §gegce cause of
action, and the court need ramtdress it.
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Dated:January9, 2015
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fonatam gz

Ronald M. Whyte
United States District Judge
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