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n General Insurance Company Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

FARHAD ZAGHI,
Plaintiff,

Case No0.14cv-04827RMW

V. ORDER GRANTING IN PART AND
DENYING IN PART MOTION TO
STATE FARM GENERAL INSURANCE DISMISSFIRST AMENDED
COMPANY, et al, COMPLAINT

Defendants. Re: Dkt. No. 26

Defendant State Farm General Insurance Company (“State Farm”) movesigs dism
plaintiff Farhad Zaghi’s first amendedmplaint(“FAC”) . Dkt. Nos. 21, 26. The court held a

hearing on this motion odlarch 27 2015. For the reasons explained below, the ¢6GRANTS

State Farm’s motion to dismias tothe breach of contract and negligence claims but DENIES the

motionasto the equitable estoppel claim (orore accuratelypromissory estoppel claim).

|. Background

This case arises out of the parties’ dispauter insurance proceeds paid by State Farm to

its insureds, Karapet Gayanya and Karine Osmanyen (“the insured®\vifglthe destruction of

their house by fire on January 4, 2014. Dkt. No. 21 at { 7. The insureds purchased thg house

means of a hard oamey mortgage from plaintiff Farhad Zaghi, secured by a deed of trust on thg
property.ld. at 1 6, 14. The house was insured by State Farm under Policy of Insurance No.
CR-KR247-7 (“the policy”).Id. at 5. As of the date the fire occuredanuary 4, 2014—
plaintiff was not listed on the policy despite a requirement in the deed of trustyh@hiridiff that

the insureds name plaintiff as an additional insulickcat 1 6, 9.
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Plaintiff alleges that following a conference call with plaintiff and tisureds, on January

13, 2014Rosey Gyadakyarmgn agent for State Farm, agreed to and issued an amended declaratic

page designating plaintiff as a mortgagee and an additional insured under thdghadic§10.
According to the FAC, plaintiff and the insureds informed Ms. Gyadakyan thatwiaayed to
make sure that Plaintiff would be named on any insurance settlement check isggedds 1o
the subject fire.Id. The FAC alleges that Ms. Gyadakyan “confirmed” to plaintiff and the
insureds the follving: (1) “that Plaintiff would have all the rights of an insured as if Plaintiff ha
originally been named on the original Declarations Page;” (2) “that Plawotuld be named on
any settlement check that related to the subject fire;” and (3) “thpotioy allowed Defendants
to add Plaintiff as a mortgagee and loss payee and there were no exclusimosiktharevent
Plaintiff from being named on any settlement check for the subject fire delgprtefiFbeing
added to the Declaration Page afterftteeoccurred.”ld. The revised declaration paliging
plaintiff as mortgagestates that the subject policy is effective from July 9, 2013 to July 9, 201
seeDkt. No. 21-2, Ex. C, at ECF p. 22, and a premium notice sent by State Farm to the insur
for the billing period from July 9, 2013 to July 9, 2014 states that plaintiff is the mostigage
Dkt. No. 21-2, Ex. D, at ECF p. 24.

Plaintiff attached to the FAC an internal State Farm document which states that pgaint
“1st Additional Type: PAY.” Dkt. No. 21-2, Ex. E., at ECF p. 26. Plaintiff alleges that this
document, which is dated “14/02/01,” was backdated to January 2,20athefore the fire
Dkt. No. 21, at § 13. Also attached to the FA@nsnternal State Farm document, dated alffer
fire, which states “PLEASE ADD AS LOSS PAYEE: PH HAS A ‘PERSONAL HARD MONEY
LOAN,” Dkt. No. 21-2, Ex. F, at ECF p. 28. Plaintiff contends that this document authorized
adding plaintiff as a loss payee on the policy. Dkt. No. 21, at § 13.

The FAC alsalleges thabetween the time of the fire and the issuance of a settlement
check to the insuredstee Farm received a fire report stating that plaintiff was the first
mortgagee on the property and made a written notation in their file confirmingahtff had

been added as an additional insured and that plaintiff had a hard money loan securedi oy a d
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trust on the propertyd. at fll 16, 17. Thé-AC also alleges that on Janu&y, 2014 State Farm
and its adjuster received a copy of plaintiff’'s deed of titdsat § 23 Finally, on March 10, 2014
State Farm issued a check in the amount of $2,850,000.00 to the insureds alone, without ing|
plaintiff's name.ld. at ] 12.

Plaintiff filed this suit in @&nta Clara County Superior Court on September 19, Zxet.
Dkt. No. 1, Ex. 1. Defendant removed the case to this court on October 30ld20initial
complaintrecited causes of action for breach of contract and negligencesaught punitive
damagesld. State Farm moved to dismiss tt@mplaint, Dkt. No. 4, and requested the court tak

judicial notice of the insurance policy and the deed of trust, Dkt. Nos. 5, 5-Bl&uiff filed an

opposition, Dkt. No. 10, anal request for judicial notice of various internal state farm documenis

Dkt. No. 11. State farm filed a reply, Dkt. No. 15, and a request for judicial notice ¢ &tat
complaint filed by plaintiff against the insureds in a separate case, Dkt. Non JénGary 9,
2015, the court granted State Farm’s motion to dismiss. Dkt. No. 18. The court found that
plaintiff’'s breach of contract claim failed because: (1) plaintiff was neairy fpo the insurance
contract; and (2) plaintiff’s rights under the deed of trust did not support a breachrattolaim
against State Fan. Id. at 4-7. The court also found that plaintiff had conceded his negligence
claim by making a bad faith argument in its oppositidnat 7. The court accordingly dismissed
the complaint, with leave to amend.

Plaintiff filed his FAC on January 29, 2015. Dkt. No. 21. The FAC adds new factual

allegations, and adds a cause of action for equitable estoppel, in addition tothwosach of

contract and negligenddd. at 9. On February 17, 2015 State Farm moved to dismiss the FAQ.

! Plaintiff also amended the FAC to add State Farm’s agent Jim Olson as a defeekt

No. 21, 1 3 (alleging Olson’s citizenship). However, because Olson is mentioned dry in t
caption and in one paragraph alleging his citizenship, State Farm moved to drop argl dismis
Olson. Dkt. No. 26, at 17. Because plaintiff failed to oppose the motion, the court GRAN&S S
Farm’s motion to drop and dismiss Jim Olson in faée Ghazali v. Moram6 F.3d 52, 53 (9th
Cir.1995) (per curiam(a party’s féure to oppose a motion is sufficient basis to grant the motio
Plaintiff conceded at the hearing on the motion that he would not pursue a claim against Olsg
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Dkt. No. 26. Plaintiff filed an opposition on March 3, 2015, Dkt. No. 27, and State Farm replie
on March 9, 2015, Dkt. No. 28.
1. Analysis

A motion to dismiss for failure to state a claim under Rule 12(b)(6) tests the legal
sufficiency of a complainfNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In considering
whether the complaint is sufficient to state a claimcthet must accept as true all of the factual
allegations contained in the complaiAthcroft v. Igbal556 U.S. 662, 678 (2009). However, the
Court need naoaiccept as true “allegations that contradict matters properly subject to judioial n
or by exhibit” or “allegations that are merely conclusory, unwarranted dedsaf fact, or
unreasonable inferencesii’re Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 2008).
While a complaint need not allege detailed factual allegations, it “must contain suffeggial
matter, accepted as true, to ‘state a claim to relief that is plausible on it5 Iigisal, 556 U.S. at
678 (quotingBell Atl. Corp.v. Twombly550 U.S. 544, 570 (2007)). A claim is facially plausible
when it “allows the court to draw the reasonable inference that the defendarieifliahe
misconduct allegedd. at 678. Determining whether a complaint states a plausible diaim
relief . . . [is] a contexspecific task that requires the reviewing court to draw on its judicial
experience and common sendd.”at 679.

In ruling on a motion to dismiss, tleeurt may consider matals attached to and
submittedwith the complaintU.S. v. Corinthian College$55 F.3d 984, 999 (9th Cir. 201The
court may also take judicial notice of and consider unattached evidence on which pterdom
relies if: (1)the complaint refers to the document; (2) the document is central to the pkintiff
claim; and (3) no party questions the authenticity of the docuhde®ecause the complaint
refers to the insurance policy at issue in this case and various inteteaF&8tm documents
attached to the FAC, the documents are central to plaintiff's claim, and yajsates their
authenticity, the court takes judicial notice of the documents.

The complaint recites threauses of action: (1) breach of contract; ()ligence and (3)

equitable estoppebeeDkt. No. 21. The court addresses each in turn.
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A. Breach of Contract

Plaintiff alleges that State Farm breached the insurance policy at issue irs¢hig/ca
failing to nameplaintiff onthe March 10, 2014 settlemeaheck For the following reasons, the
court finds that plaintiff hafailed plead a cause of action for breach of contact.

Insurance policies are contracts to which the ordinary rules of contragr@tégion apply.
Travelers Cas. & Sur. Co. v. Transcon. Ins.,d@2 Cal. App. 4th 949, 955 (2004ke also Bank
of the West v. Superior Cout Cal.4th 1254, 1264 (1992). The parties do mywde that the
policy hereis a contracformed in California and governed by California law. Accordingly,
California’s substantive insurance law governs this diversity Gea-reeman v. Allstate Life
Ins. Co, 253 F.3d 533, 536 (9th Cir. 2001). In construing the policy’s terms, the court applies
California law governing interpretation of contracts, which “teach[es] ushbaiverriding goal
of interpretations to give effect to the partiesiutual intentions as of the time of contracting.”
Shaw v. Regents of the Univ. of C&B Cal. App. 4th 44, 53 (1997) (citation omitted). “Where
contract language is clear and explicit and does not lead to absurd resultenaraistent from
the written terms and go no furthef.icor Title Ins. Co. v. Employers Ins. of Wausé Cal.
App. 4th 1699, 1707 (1995ee alsaCal. Civ. Code § 1638 (“The language of a contract is to
govern its interpretation, if the language is clear and explicit, and does nekimoabsurdity.”);
id. 8 1639 (“When a contract is reduced to writing, the intention ofdheep is to be ascertained
from the writing alone, if possible . .")..

In California, recovery of proceeds under an insurance contract is genienéty lto the
named insured®8onaparte v. Allstate Ins. Gal9 F.3d 486, 488 (9th Cir. 1994ke als Russell
v. Williams 58 Cal.2d 487 (1962) (per curiam).eTteason is thdinsurancedoes not insure the
property covered thereby, but is a personal contract indemnifying the insured kgaimesulting
from the destruction of or damage to his interest in that prop&tssell 58 Cal.2d at 490.

In its prior order, the court dismissed plaintiff's breach of contract cl@amaiing that

plaintiff was not a party to the insurance contract and plaintiff's rights uhdeteted of trust do
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not support a breach of contract cause of action against State Farm. Dkt. No. 18, at 4—7. Thd
adds several new factual allegations in an attempt to remedy these.defects

First, the FAC alleges that Ms. Gyadakyan, as an agent for State Famserged to
plaintiff that by amending the Policy Declarations page after the fire to namefpksrdi
mortgagee, plaintiff would have all the rights of an insured as if plaintiff hadhaligibeen
named on Declarations page before the fire and would be named on emyesgttheck related
to the fire. Dkt. No. 21at 10 The FAC also alleges that Ms. Gyadakyan represented to plain
that the Policy allowed State Farm to add plaintiff as a mortgagee and less aag that there
were no exclusions in the policy that would prevent plaintiff from being named ontdaymnsat
check for the subject fire, despite his having been added to the Declaratiersdtpathe factd.
Finally, the FAC alleges that it was the “reasonable expectation” of plaintiff, theeohsand
State Farm that plaintiff would be named on any settlement check relating tethe fir29.

What the FAC has added, then, are allegations that State Farm intended to aiffdaglaint
a named mortgagee after the fact, and represented to pluatithis would result in his inclusion
in the settlement check State Farm planned to issue to cover the fifeléosstf argues that
because the FAC alleges that plaintiff, the insureds, and State Farm tageseg a new
Declarations page and to include plaintiff on any settlement check, Stats Babhsequent failure
to include plaintiff's name on the insurance payout arising from the fire constirgach othe
insurancecontract.Dkt. No. 27, at 5—7State Farm, in its motion to dismiss aegly, makes the
same general argument it made on the previous motion to dismiss: that named inshectisat t
of loss are entitled to receive insurance proceeds, and a party cannot bavelycetded to
create such a riglatbsent reformatigrthe requirements for which have not been pleathis case
Dkt. No. 26, at 6-11.

The new allegations in the FAC do not give rise to a viable claim for breach ofatontra
First,asthe court clearlyheld in its previous ordeseeDkt. No. 18, at 45, first party property
insurance, such as that at issue here, “cannot be obtained for damage which dwsaiteeed

because the absence of risk precludes coveritgmtrose Chem. Corp. v. Admiral Ins. Cb0
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Cal. 4th 645, 692 (1995). Plaintiff does not aaddthis issue, and provides no citations to
authority in support of its assertions that a party may be added retroactigebha date of loss.
While plaintiff's additional allegations in the FASLiggest that an agent of State Farm may have
been undethe impression that plaintiff could be added retroactively as a loss pagethafdate

of loss, paintiff provides no citation to case law suggesting this is permissible in light of
Montrose and the court can find nofie.

Second, the court previouslgld thatan argument based on reformatioraaseans of
retroactively adding plaintiff as a loss payee was precludekebiinth Circuit’s holding in
Bonaparte Dkt. No. 18, at 5. As the court explained in its prior order, reformation requires
evidence ofnutual mistaké.That is, to plead a breach of contract cause of action based on a
reformation theoryn this case, plaintiff must allege that both the insured and State Farm inten
to name plaintiff as a loss payee witkeayentered into theriginal insurancecontract.d. In his
opposition, plaintiff argues thatliance orBonaparteis flawed, because iBonapartethere was
no document from the insurer that could be interpreted as retroactively addntijf@aian
additional insured. Dkt. No. 27, at 5. This may be true, but misses the point. If there hacchee
a document ilBonaparte it would have made no difference as it would reflect the insurer’s
intentions at the time of the amendment, not atithe the insurance contract was formedder
a reformation theory, what matters is the parties’ mutual intent at the time theyl enterthe

contract which provides coveraggeeBonaparte 49 F.3d at 48&lere, he FAC fails to plead

% The court has found some non-binding authority on the isgueast one treatise and one
Wisconsin state court cabave held that a party may not be added as a nhamed insured or 0SS
payee retroactivel\ee3 Insurance Claims and Disputes § 11:30 (6th ed.), Additional Insured
Provisions {[S]uppose that an insurer had issued a 1990-91 policy to X and, on July 1, 1990,
added an endorsement to the policy making Y an insured. Would Y be entitled to coverage fq
damage/occurrences that took place prior to July 1, 1990? The answé); isewalso U.S. Fire
Ins. Co. v. Good Humor Cordl73 Wis. 2d 804, 496 N.W.2d 730, 736 (Ct. App. 199B)dre
amendment makingartyan “insured” in the “Persons Insured” provision waede after date of
loss, amendment was not operative and party was not an insured under ttesrpkaiof the
policy.).

3 Or unilateral mistake known to the other party, which plaintiff has not alleged.
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that both the insureds and State Farm intended to naméfpisraloss payee under the contract
before the date of loss.

Despite the new allegations in the FAG:ginains uncontroverted that plaintiff was not a

named insured or loss payee under the policy on the date of loss. Dkt. No. 21, at 1 9 (several da

after the fire, “[o]n or about January 6, 2014, Plaintiff was informed that the pravensrs

failed to designate Plaintiff as an additional insured in violation of the subjetbfieest”).
Accordingly, the court finds that plaintiff has failed t@ake out a cognizable cause of action for
breach of contractBecause plaintiff's cause of action for breach of contract fails as a matter g
law, defendants’ motion to dismiss this clainGRANTED.

B. Negligence

Plaintiff's second cause of action allegleat State Farrwas negligent in issuing a check
to the insureds that did not list plaintiff as a loss payee. Dkt. No. 21, at 1 41-45. Acaording 1
plaintiff, State Farm’s policy required it to list plaintiff, as a mortgagee, whemdtgoceeds
under the policy to the insuredd. at 743.

The court previously held that plaintiff had conceded that he had no viableemeglig
cause of action by advancing arguments of bad faith, which is a separate iantiaiase of
action.Dkt. No. 18, at 7. The FAC contains the following additional allegatidjrom the time
Defendant agreed to add Plaihté a mortgagee on the subjBefclaration Page up to the
issuance of the settlement check, Ddgant failed to notify Plaintiff that the despite no time
limitations in the Declaration Page and no wntexclusions in theubject policy, Defendant
never intended to provide Plaintiffith the rights of a mortgageamed at the inception of the
policy.” Dkt. No. 21, at { 42.

Plaintiff argues that he has allegadre than ordinary negligence, agapparently

conceding that California law does not recognize a cause of action fayareglibased on an

* In his opposition, plaintiff also asserts thaefendant’s claim that plaintiff is subject to an
exclusion is incorrect.” Dkt. No. 27, at 4. Tlisgyument is a red herring: State Farm does not
argue thaplaintiff cannot be added retrospectively as a loss payee because sams®exolthe
policy precludes it, but rather because it is precluded uvidatrose SeeDkt. No. 28, at 3.
ORDERRE: MOTION TO DISMISSFAC
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insurer’s handling of a claim. Dkt. No. 27, ats@eSanchez v. Lindsey Morden Claims Services,
Inc., 72 Cal. App. 4th 249, 254 (1999) (“Negligence is not among the theories of recovery
generally available against insurejssee alsdAceves v. Allstate Ins. C&8 F.3d 1160, 1166

(9th Cir. 1996) (holding thaherenegligence is not sufficient to constituter@ach of the implied
covenant of good faith and fair dealing owed to insureds). For this reason alondf plamise

of action for negligences defective.

In his opposition, plaintiff nevertheless argues that his allegations suppogeaafaaction
for negligence. Specifically laintiff asserts that the allegations pleaded in the FAC are consist
with the requirements set forth @entury Sur. Co. v. Poliss&@39 Cal. App. 4th 922, 949 (2006),
as modified on denial of ren@une 16, 2006). HoweveZenturyinvolved a bad faith, or breach
of the implied covenant of good faith and fair dealing, cause of action, not one for negylige
(holding that “[t]o establish a bad faith claim, the insured must show that (1) behefiunder
the policy were withheld and (2) the reason for withholding the benefits was untdasana
without proper caus§. Here, the FAC pleads a cause of action for negligence, not bad faith.

Accordingly, the court GRANTS defendant’s motion to dismiss plaintiff's €afiaction
for negligence. Plaintiff's cause of action for negligence is dismissed

C. Equitable Estoppe

The plaintiffs third cause of action is for equitable estoppel. Although the factual
allegations in the third cause of action do not clearly state a claim for pooynestoppel based
uponState Farris alleged promiséo put plaintiff s name on the settlemesfteckfor the fire loss,
the first amended complaint as a whole (including the factual allegations fofstitwo claims
incorporated in théhird claim)alleges factsufficientto state a claim for promissory estoppel.
The elements of a promissory estoppel claim @rea promise clear and unambiguous in its

terms; (2) reliance by the ggto whom the promise was made; (3) reliance that is both

® Defendantagainmove to strike plaintiff's prayer for punitive damages. Dkt. No. 26, at 11 fn.
However,as was the case on the first motion to dismiss, this request is moot in light of the co
dismissal of plaintiff's negligence cause of action, and the court does nossaddre
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reasonable and foreseegldad (4) injury suffered by the relying paas a result of his reliance.
US Ecology v. Staténc., 129 Cal.App.4th 887 (2009plaintiff satisfies thoselementsdy the
following allegations(1) Rosey Gyadakyan, State Fasmagent, confirmed thaPlaintiff would

be named on amgettlemencheckthatrelatedto the subject fire,” Dkt. No. 2kt 3:21-22; (2)
“Plaintiff relied on Defendants statement and took no further action to itretrBlaintiff was to
be named wany settlement check paid in regards to the subject fitteat 10: 13-14; (3) the
reliance was under the circumstances alleged was reasonalibeemeeable in that State Fasm
agent Rosey Gyadakyan assured plaintiff that his name would be on theidhatcl():14-15;

and (4) plaintiff was injuretly State Farns “issuing a check for $2,850,000 that did not include
Plaintiff's namé’ Id. at 5:22-23; 7:17-18.

StateFarmsuggested at oral argument ttia insuredsKarapet Gayanya and Karine
Osmanyen, caused the loss #mat State Farris conduct did not caug@aintiff’s loss. However,
StateFarnis failureto do as it allegedly promised was a substantial factor inngatiee losslf it
had donevhatit allegedly promised, the insureds could not have cashed the dhaekatiff had
known that he was not going to bpayeeof the settlementheck he could havéaken action
(such as obtaining@strainng order) to protect himself.

Accordingly, the court treats plaintiff third claim as one for promissory estoppel and
DENIESdefendant’s motion to dismigisat claim.

I1l. Order

For the foregoing reasons, the cdBRANTS State Farm’s motion to dismipaintiff's
causes baction for breach of contraandnegligence an®ENIES its motion to dismiss the
promissory estoppel claim.

IT 1SSO ORDERED.
Dated:March 31, 2015

foratam iz

Ronald M. Whyte
United States District Judge
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