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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SHARON HASSAN,
o Case Nos. 14-CV-04836-LHK
Plaintiff, 14-CV-05171-LHK

V.

ORDER REQUESTING
DETERMINATIONS PURSUANT TO 28
U.S.C. § 1915(A)(3) AND BANKRUPTCY
LOCAL RUL E 8007-1(C)(2)

BLACKBURNE & SONS REALTY
CAPITAL CORPORATION, et al.

Defendants.

Before this Court are Appellant ShaRonssan’s two pending Bankruptcy Court appeals

and applications to proceadforma pauperis on appeal pursuant to 28 U.S.C. § 1915. 28 U.S.Q.

8§ 1915(a)(3) provides that “ajappeal may not be takenforma pauperis if the trial court
certifies in writing that iis not taken in good faith.” Pursuantthos statute, this Court requests
that the Bankruptcy Court, which is the trgalurt in this matter, determine whether such
certification is appropriate ieither appeal. Furthermore, iauptcy Local Rule 8007-1(c)(2)
provides that the Bankruptcy Court may transmg@mmendation that an appeal be dismissed
for failure to perfect the ajgal. This Court requests thaetBankruptcy Court assess whether
such a recommendation is appropriate for either appeal.

l. BACKGROUND
Appellant filed her first notice of appl, in Case No. 14-4836, on October 30, 2014, and

1
Case Nos. 14-CV-04836-LHK; 14-CV-05171-LHK
ORDER REQUESTING DETERMINATIONS PURSUANT TO 28 U.S.C. § 1915(A)(3) AND BANKRUPTCY
LOCAL RULE 8007-1(C)(2)

A2

Dockets.Justia.c

DM


https://dockets.justia.com/docket/california/candce/5:2014cv04836/282002/
https://docs.justia.com/cases/federal/district-courts/california/candce/5:2014cv04836/282002/42/
https://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

her second notice of appeal,Gase No. 14-5171, on November 21, 2(8:¢.Case No. 14-4836,
ECF No. 1; Case No. 14-5171, ECF No. 1. In the dyihg case and in ther8t notice of appeal,
Appellant named the following defendantsa&tburne & Sons Real@apital Corporation,

Blackburne and Brown Mortgage Company,.J®lackburne and Brown Mortgage Fund I,

BBMCI Fund, Allen M. Krohn, Augusto C. Pasos, Jr. and Julia M. Pasos Living Trust, Mark A.

Singleton, Trustee of Singlet@md Moore Medical Corp. Peonsi Funds, Carlos E. Zozula,
Michael F. Kiernan, Trustee of Michael F.dfhnan 1998 Revocable Trust, Howard C. Turnely,
and Jane S. Turnely, Trustees of Turnely T rishn Baldwin, Robert Bloch, Ara M. Missakian
and Nadya Missakian, Mike Del Campo and Lena@empo, Robert R. Gault, Trustee of Gault
Family Trust, James E. Reed Profit Sharing Ptath Brust, David P. Shafer and Charlene N. Irar
Trustees of Shafer-Iran Tru$t¥estern Laboratories Medical GroBpofit Sharing Plan and Trust
FBO John E. Cleymaet, John E. Cleymaet, Jerrydcagtl Nora Engle, Trustees of the Restated
Engle Family Trust, Ronald G. Burgess and Treva A. Burgess, Trustees of the Burgess Famj
Trust, James Nerli and Daryl Nerli, Aldo I. Ais&onald A. Floria, Jerry P. McDaniels, Jay
Thomsen and L. Thomsen, Lawrence Thomsenstée of The Thomsen Special Needs Trust,
Polycomp Trust Company, Custodian FBO Johey@laet IRA, Dennis D. Brown and Does 1
through 25. Case No. 14-4836, ECF No. 1. Thersg@notice of appeal names only Defendant
Dennis D. Brown. Case No. 14-5171, ECF No. 1.

The first notice of appeal st that Appellant is appeadj the Bankruptcy Court’s August
20, 2014 order granting Defendants’ motion for summary judgment; August 27, 2014 judgme
against Appellant; September 23, 2014 ordertgrgibefendant Brown’s motion to vacate
Appellant’s entry of default; September 30, 201denrdeclaring Appellant a vexatious litigant;
and September 30, 2014 order denying Appé&Bamotion to amend the complaigeeid. at 9.
However, the Bankruptcy Court has previously indidahat the first notice of appeal is timely
only as to the Bankruptcy Court’'s Septemd@&y 2014 order granting Defendant Brown’s motion
to vacate Appellant’s entry of defauliee Bankr. Case No. 13-5065, ECF No. 383 (Bankruptcy

Court’s order granting in part amlegnying in part Appellaig motion to extend time to file appeal-
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related documents). The second notice okappppeals the same September 23, 2014 order
granting Defendant Brown’s motion to vacatep&llant’s entry of default. Case No. 14-5171,
ECF No. 1 Appellant also appedlthis same September 23, 2@tder to the Ninth Circuit's
Bankruptcy Appellate Panel ("BAP"gee No. 14-5171, ECF No. 4. However, the BAP
transferred Appellant’s appeal this Court on March 9, 201H.

Prior to Appellant’s filing of her notices oppeal in District Court, the Bankruptcy Court
had already granted Appellant multiple extensions of time within which to file appeal-related
documents, and put Appellant on notice that Alpp&s appeals were untimely as to all
Bankruptcy Court orders other than the 8egter 23, 2014 order granting Defendant Brown'’s
motion to vacate Appellant’s entry of defaiée Bankr. Case No. 13-5065, ECF Nos. 383, 415.
Nonetheless, Appellant took notian to prosecute eidr appeal for appraxately six months
after filing her notices of appeal. On May 6, 20tts Court ordered Appellant to show cause
why the cases should not be dismissed for fatlu@osecute and failure to comply with the
Rules of Bankruptcy Procedure and the Bantaypocal Rules. Case No. 14-4836, ECF No. 3.
In both appeals, Appellant had failed to compith Rule of Bankruptcy Procedure 8009, which
requires an appellant to file designationsesford and statements of the issues.

Following this Court’s issuance of an ordestow cause, Appellabibth filed a response
and appeared at the hearingisT@Gourt thereafteracated the order to show cause on May 27,
2015. Case No. 14-4836, ECF No. 6. This Courtieitly warned Appelant that she was to
perfect the records inoth cases by June 8, 201&. Further, this Court cautioned Appellant both
on the record at the hearing andhis Court’s subsequéorder that failuréo meet this deadline
would result in a dismissal with prejudice for both actidds.

Appellant filed her designations of thecord on appeal on June 4, 2015. Case No. 14-
4836, ECF No. 9-1, at 1. Appellantesignation lists thentire dockets afix bankruptcy cases
filed by Appellant, and states ththe record on appeal includes ddicket entries, as well as “all
exhibits attached and referred tale pleadings or matters of recortd” Appellant’s designation

of the entire docket in six banistcy cases has imposed a sigmfit burden on the Clerks of both
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the Bankruptcy Court and the District Court. Benkruptcy Court worked for months to forward
the record to the District Cau€lerk, and as of August 25, P®), at least 786 documents have
been transferred to the District Court andtpdon the docket for Appellant’s two appeals.
Moreover, this Court is skeptical that mumthe designated record—including, for example,
hundreds of pages of certificates of sendnd mailing—has any relevance to Appellant’s
appeals.

Appellant also designated twenty-seven trapseitio be included in the record on appeal

for both cases. Case No. 14-4836, ECF No. 9-BEC4t p. 39; Case No. 14-5171, ECF No. 9-8, at

ECF p. 41. Rule 8009(b)(1) of thedaral Rules of Bankruptcy Praere requires an Appellant to
“order in writing from the reporter. . transcript[s] of such parts of the proceedings not already
file as the appellant considers necessary for the appeal, and file a copy of the order with the
bankruptcy clerk; or . .file with the bankruptcy @rk a certificate stating & the appellant is not
ordering a transcript.” While Apjiant designated twenty-seven transcripts, Appellant has neith
ordered the transcripts nor filed a certificate with Bankruptcy Clerk stimg that Appellant is

not ordering transcript&ee Case No. 14-4836, ECF No. 37-1 (derate of non-readiness filed

by Bankruptcy Clerk).

Instead, on June 5, 2015, Appellant sought a wai/eanscript feegor these twenty-
seven transcripts that Appellanatgs are necessary for her appkehlat ECF No. 8. A request for
a waiver of transcript fees for a bankruptcy ape governed by 28 U.S.C. § 753(f). This statute
requires that a Bankruptcy Court certify that apesp is not frivolous and presents a substantial
guestion before transcript fees may be waivedhéninstant case, Appellant never sought such ¢
certification from the Bankruptcy Court. Aattingly, on August 25, 2015, this Court denied
Appellant’s request to waive the transcript femshe twenty-seven transcripts because Appella
had not obtained such a certificatibh. at ECF No. 41. This Court ordered that Appellant file
within fourteen days a motioresking a certification from the B&ruptcy Court that Appellant’s

appeals are not frivolous apdesent a substantial questitah.
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. DISCUSSION

The history of this case andppellant’s prosecution of her bnappeals raise two issues on
which this Court would benefit from the Bankruptcy Court’s guidance. The first concerns whe
Appellant may proceeih forma pauperis on appeal, and the secamtiates to Appellant’s
compliance with the Bankruptcy Local Rubesd Federal Rules of Bankruptcy Procedure.

As to the first issue, the federalforma pauperis statute provides that “[a]n appeal may
not be takenn forma pauperis if the trial court cdifies in writing thatit is not taken in good
faith.” 28 U.S.C. § 1915(a)(3). In themtext of an application to procestforma pauperis, an
appeal is not taken in good faith “if theres@me evident improper motive or if no issue is
presented which is not plainly frivolousliveedy v. United Sates, 276 F.2d 649, 651 (9th Cir.
1960) (citingEllisv. United Sates, 356 U.S. 674 (1958)%ee also Knapp v. Hogan, 738 F.3d
1106, 1110 (noting that in the forma pauperis context the lack of good faith standard is
equivalent to a finding of frivolity). In anppeal from a bankruptcy proceeding, the Bankruptcy
Court is the trial court for purposes of certifioa of whether the appeal was not taken in good
faith 28 U.S.C. § 1915(a)(3%ee Knutson v. Price (Inre Price), 410 B.R. 51, 58 (Bankr. E. D.
Cal. 2009) (on appeal of Bankruptcy Court ordeDistrict Court, Bankruptcyourt is considered
trial judge for purposes of ceitthtion under Section 1915(a)(3)).

Here, this Court is concerned for seveessons that Appellant’s two appeals were not

taken in good faith. Despite being given multiple extensions to file appeal-related documents

the Bankruptcy Court, Appellant failed to prosedhie case for six months after filing her notice$

of appeal, taking action only aftthis Court issuedn order to show cause. Appellant then
responded to this Court’s direati to perfect the record in artely manner with the wholesale
designation of the entire docketksix bankruptcy cases. Thxourt is furher troubled by
Appellant’s statement of issues appeal, which includes a litanygeéneral legal conclusions like
“[w]hether the Bankruptcy Court aamitted an error of law or aabuse of discretion in ruling,
confirming, and/or causing by Order Re: Mutifor Summary Judgment entered on Docket

August 28, 2014.” Case No. 14-4836, ECF No. 16, &iBally, it is uncleawhether the only
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order that may be timely appealed i@l decision properly subject to appesde 28 U.S.C §
158(a) (providing that the Distri@ourts of the United Statesvegjurisdiction to hear appeals
from “final judgments, orders, atecrees”). “To become final, tiiecision, order, or decree must
end the litigation, or dispose of a complete cléonrelief, and leave nothing for the court to do
but execute the judgmentrire Kashani, 190 B.R. 875, 882 (B.A.P. 9th Cir. 1995). By contrast,
“[a]n interlocutory appeal is one which stemsnfr a judgment, order, or decree which does not
finally determine a cause of action, but @&l decides only antervening matter.td. The
Bankruptcy Court’'s September 23, 2014 ordanging Defendant Brown’s motion to vacate
Appellant’s entry of default states that desie default entered against him, Defendant Brown
was listed as a moving party on the motion fonswary judgment granted against Appellant, anc
as a prevailing defendant in the judgmerteszd against Appellant. Bankr. Case No. 13-5065,
ECF No. 383, at 5. The Bankrupt@purt appears to have granted the motion to vacate the ent
of default and include Brown in the summary jodmnt order and judgment simply to clear up an
confusion that may have been caused by thensistency between the entry of default as to
Defendant Brown and his statusaaprevailing party in the judgmeentered against Appellant. If
this is so, then the September 23, 2014 order granting Defendant Brown’s motion to vacate
Appellant’s entry of default is n@ final order properly subject appeal because the outcome of
such an appeal would not affect the prior girstummary judgment ifavor of Defendant Brown
and the resulting judgment entered against Appellant. Rather, the September 23 order vacat
entry of default as to Defendant Brown is ateffocutory order, for which Appellant must obtain
consent of court to appe&ee 28 U.S.C. 8§ 158(a)(3). Accordinglthis Court finds it necessary to
refer this matter pursuant to 28 U.S.C. § 1915§ai(3he Bankruptcy Court to determine whethe

to certify that Appellant’s twoppeals were not taken in good faith.

! Although Bankruptcy Judge Hammond currently johes over the underlying bankruptcy case,
the case was originally before Bankruptcy Judgeddk, and he issued a number of substantive
orders that relate to the issumsappeal. This Court defersttee Bankruptcy Court as to the
proper Bankruptcy Judge to considee questions raised by this order.
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Second, this Court requests a recommeadagiursuant to Bankruptcy Local Rule 8007-
1(c) from the Bankruptcy Court regarding whetAppellant’s appeals should be dismissed for
failure to comply with the Bankruptcy Local s and Federal Rules Bankruptcy Procedure.
Bankruptcy Local Rule 800Z¢c) provides that an appeal mag dismissed where an appellant
fails to perfect the appeal in the manner priéed by Federal Rule of Bankruptcy Procedure
80062 Under subpart (2) of Bankruptcy Local R@@07-1(c), a Bankruptcy Court may transmit,
in connection with a notice of appeal, a recomdaion that the appebé dismissed. Here, the
Bankruptcy Clerk entered a Giéicate of Non-Readiness the underlying bankruptcy case,
indicating that “the record aappeal is not complete.” Cabk. 14-4836, ECF No. 37-1, at 1
(certificate of non-readinessed by Bankruptcy Clerk). Thisertification, along with the
guestions as to the timelinessAgipellant’s notices of appeal arghpellant’s apparent failure to
comply with Bankruptcy Rule 8008)(1) regarding the dering of transcripts for appeal, suggest
that Appellant has failed feerfect the appeals as requitgdthe Bankruptcy Local Rules.
Accordingly, this Court requests a reconmdation pursuant to Bankruptcy Local Rule 8007-
1(c)(2) as to whether Appellant’s failure to perfect the appeals warrants dismissal.

In summary, this Court refers this mattethe Bankruptcy Court fo(1) a determination
pursuant to 28 U.S.C. § 1915(a)(3yaeding whether to certify th#fte two instant appeals were
not taken in good faith; and (2) a recommeimtaunder Bankruptcy Local Rule 8007-1(c)(2)
regarding whether Appellant’s appeals shouldlisenissed for failure to comply with the
Bankruptcy Local Rules and Federal Rule®ahkruptcy Procedure governing the process and

requirements for perfecting an appeal.

2 Although Bankruptcy Local Rule 8007-1 reféssFederal Rule of Bankruptcy Procedure 8006
as containing the requirements for perfectingppeal, it appears thefeeence should be to

Federal Rule of Bankruptcy Procedure 8009. Agef2014 amendments to the Federal Rules of

Bankruptcy Procedure, BankruptBule 8006 concerns the certificati of direct appeals to the
Court of Appeals, and Bankruptcy Rule 8009 gasehe requirements fperfecting the record
on appealSee Fed. B. R. P. 8006, 8009. The Advisory Committee Notes to Bankruptcy Rule §
indicate that Rule 8009 is “derived from former Rule 8006” andttigaprovisions of the rule are
applicable to appeals to a District Cosde Fed. B. R. P. 8009 advisory committee’s note to 20
amendments.

7
Case Nos. 14-CV-04836-LHK; 14-CV-05171-LHK
ORDER REQUESTING DETERMINATIONS PURSUANT TO 28 U.S.C. § 1915(A)(3) AND BANKRUPTCY
LOCAL RULE 8007-1(C)(2)

009




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

IT ISSO ORDERED.
Dated: August 27, 2015
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Fuey . by

Lucy " Koh
United States District Judge
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