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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SHARON HASSAN,
o Case Nos. 14-CV-04836-LHK
Plaintiff, 14-CV-05171-LHK

V.
ORDER DISMISSING CASES WITH

BLACKBURNE & SONS REALTY PREJUDICE
CAPITAL CORPORATION,

Defendant.

Appellant ShaRon Hassan has filed noticeapifeal from the United States Bankruptcy
Court for the Northern District afalifornia in two separate actis pending before this Court.
The appeals are filed pursuant to 28 U.S.C.&dpand Federal Rutd Bankruptcy Procedure
8001(a). For the reasons stated below, this Qureby DISMISSES with prejudice the instant
appeals for failure to prosecute.
l. BACKGROUND

Appellant Hassan filed two notices of appeathis court appealing orders of the United
States Bankruptcy Court for the Northerrst@ict of California inAppellant’s underlying
bankruptcy case, Bankr. Case N8:-5056. Appellant filed her firstotice of appeal on October
30, 2014. Case No. 14-0486, ECF No. 1. Appellant’s ficsice of appeal appeals the Bankruptc
Court’s September 30, 2014 order declaring Appeblavexatious litigant; August 20, 2014 order

granting Defendants’ motion for summangdgment; September 23, 2014 order granting
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Defendant Brown’s motion to vacate Appellargigtry of default; and September 30, 2014 order
denying Appellant’s motion to amend the complassge idat 9. However, the Bankruptcy Court
has previously indicated that thest notice of appeal is timelgnly as to the Bankruptcy Court’s
September 23, 2014 order granting Defendant Brewrdtion to vacate gpellant’s entry of
default.SeeBankr. Case No. 13-5065, ECF No. 383 (Bankruptcy Court’s order granting in pat
and denying in part Appellant’s motion to extamde to file appeal-related documents). In the
underlying case and in her first notice of eplp Appellant named the following defendants:
Blackburne & Sons Realty Capital CorporatiBtackburne and Brown Mortgage Company, Inc.
Blackburne and Brown Mortgadaund I, BBMCI Fund, Allen M. Krohn, Augusto C. Pasos, Jr.
and Julia M. Pasos Living Trust, Mark An§ieton, Trustee of Singleton and Moore Medical
Corp. Pension Funds, Carlos E. Zozula, Miclradiernan, Trustee d¥lichael F. Kiernan 1998
Revocable Trust, Howard C. Turnely, and J&n&urnely, Trustees of Turnely Trust, John
Baldwin, Robert Bloch, Ara M. Missakian and dNa Missakian, Mike Del Campo and Lena Del
Campo, Robert R. Gault, Trustee of Gault Fariilyst, James E. Reed Profit Sharing Plan and
Trust, David P. Shafer and Chene N. Iran, Trustees of Shaflean Trust, Western Laboratories
Medical Group Profit Sharing Plan and Trust@Bohn E. Cleymaet, John E. Cleymaet, Jerry
Engle and Nora Engle, Trustees of the Restated Engle Family Trust, Ronald G. Burgess and

A. Burgess, Trustees of the Burgess Family frdsmmes Nerli and Daryl Nerli, Aldo I. Assali,

—

Tre

Ronald A. Floria, Jerry P. McDaniels, Jagoimsen and L. Thomsen, Lawrence Thomsen, Trusiee

of The Thomsen Special Needs Trust, Polycdmyst Company, Custodian FBO John Cleymae
IRA, Dennis D. Brown and Does 1 through 25. Case No. 14-4836, ECF No. 1.

Appellant filed her second notice appeal on November 21, 2014. Case No. 14-5171,
ECF No. 1. The second noticeaypeal appeals only the BankreypCourt's September 23, 2015
order granting Defendant Brown’s motion to vaoappellant’s entry of default, and names only
Dennis D. Brown as a defendalat.

Appellant had also appealed the Bankeypgfourt's September 23, 2014 order vacating
the default against Defendant Brown to the Ni@ircuit's Bankruptcy Apellate Panel (“BAP”).

SeeCase No. 14-5171, ECF No. 4. The BAP tramsf Appellant’s appeal to this Court on
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March 9, 2015ld.

Prior to Appellant’s filing of her notices oppeal in District Court, the Bankruptcy Court
had already granted Appellant multiple extensions of time within which to file appeal-related
documents, and put Appellant on notice that Alppé&s appeals were untimely as to all
Bankruptcy Court orders other than the $egter 23, 2014 order granting Defendant Brown'’s
motion to vacate Appellant’s entry of defaeeBankr. Case No. 13-5065, ECF Nos. 383, 415.
Nonetheless, Appellant took notian to prosecute eidr appeal for appramately six months
after filing her notices of appeal. On May 6, 20ttis Court ordered Appellant to show cause
why the cases should not be dismissed for fatlugosecute and failure to comply with the
Rules of Bankruptcy Procedure and the Bantayipocal Rules. Case No. 14-4836, ECF No. 3.
In both appeals, Appellant had failed to compith Rule of Bankruptcy Procedure 8009, which
requires appellants to file designaisoof record and statements of the issues within fourteen ds
of filing a notice of appeal.

Following this Court’s issuance of an ordestow cause, Appellaibth filed a response
and appeared at the hearingisT@ourt thereafteracated the order to show cause on May 27,
2015. Case No. 14-4836, ECF No. 6. This Courtieitly warned Appelant that she was to
perfect the records imoth cases by June 8, 201d. Further, this Court cautioned Appellant both
on the record at the hearing andhis Court’s subsequéorder that failuréo meet this deadline
would result in a dismissal with prejudice for both actidds.

Appellant filed her designations of thecord on appeal on June 4, 2015, over seven
months after Appellant filed her first notioéappeal. Case No. 14-4836, ECF No. 9-1, at 1.
Appellant’s designation lists thentire dockets of six bankruptcy cases filed by Appellant, and
states that the record on appeal includes all dankees, as well as “all exhibits attached and
referred to in the pleadings or matters of recoldl.’ Appellant’s designath of the entire docket
in six bankruptcy cases has imposed a significarden on the Clerks of both the Bankruptcy
Court and the District Court. The Bankrupt€gurt Clerk worked for months to forward the

record to the District Court Clerk. As #lugust 25, 2015, at least 786 documents had been
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transferred to the District Court and posted andbcket for Appellant’'s tavappeals. This Court
is skeptical that much of the designated réeseincluding, for example, hundreds of pages of
certificates of service and maif—has any relevance to Appellarppeals. Meeover, although
Appellant’'s designation of thecord on appeal was filed by thene 8, 2015 deadline set by this

Court for perfecting the record appeal, Appellant’'s statementsisgues were filed on June 25,

2015, well after this Court’s June 8, 2015 deadlBeeCase Nos. 14-4836, ECF No. 16; 14-5171

ECF No. 14.

Finally, Appellant also designated twenty-setr@mscripts to be inabed in the record on

appeal for both cases. Case No. 14-4836, HGFR-4, at ECF p. 39; Case No. 14-5171, ECF Naq.

9-8, at ECF p. 41. Rule 8009(b)(1) of the FedBuales of Bankruptcy Procedure requires an
Appellant to “order in writing fom the reporter . . . transcriptjs such parts of the proceedings
not already on file as the appellaonsiders necessary for the appaal file a copy of the order
with the bankruptcy clerk; or . . . file with the bankruptcy clerk &fazate stating that the
appellant is not ordering a trsaript.” While Appellant designatl twenty-seven transcripts,
Appellant neither ordered the transcripts nodfibecertificate with the Bankruptcy Clerk stating
that Appellant is nobrdering transcriptsSeeCase No. 14-4836, ECF No. 37-1 (certificate of nof
readiness filed by Bankruptcy Clerk). Instead,June 5, 2015, Appellant sought a waiver of
transcript fees for these twentgven transcripts that Appeltsstates are necessary for her
appeals. Case No. 14-4836, ECF No. 8. On Augbis2015, this Court denied Appellant’s motio
to waive the transcript fees for the twenty-seven transcripts on appeal because Appellant ha
obtained the Bankruptcy Court’srti&cation that the appealseanot frivolous and present a
substantial question, as required by 28 U.S.C. gfy&8(waiver of transcript fees. Case No. 14-
4836, ECF No. 41. This Court ordered that Appelfd@twithin fourteen days a motion seeking a|
certification from the Bankruptc@ourt that Appellant’s appeadse not frivolous and present a
substantial questiomd. This Court expressly warned Aplaat that “[flailure to move for

certification within fourteen days from [Augu5, 2015] will result in a dismissal of both appeal
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with prejudice.™ Id. at 4. Despite this Court’s clear warning that failure to meet this deadline
would result in dismissal of both actions witlejudice, Appellant failed to seek the Bankruptcy
Court’s certification by th&eptember 8, 2015 deadline.
I. LEGAL STANDARD

A district court has the dcretion to dismiss a mattir failure to prosecutél-Torki v.
Kaempen78 F.3d 1381, 1384 (9th Cir. 1996). “[A] District Court may dismiss a complaint for
failure to prosecute even without affordinginetof its intention talo so or providing an
adversary hearing before actingihk v. Wabash R. Co370 U.S. 626, 633 (1962). When
dismissing a matter for failure to prosecute, aridistourt should weigh five factors: (1) the
public’s interest in expeditious resolution of ldaigpn; (2) the court’seed to manage its docket;
(3) the risk of prejudice to the defendants;t( public policy favoringlisposition of cases on
their merits and (5) the availability of less drastic sanctidesderson v. Duncarr79 F.2d 1421,
1423 (9th Cir. 1986).
[I. DISCUSSION

This Court finds that on balance the fiagetors described abewveigh in favor of

dismissal of Appellant’s appeals for failure to prosecute.

A. The Public’s Interest in Expeditious Resolution of Litigation, and the Court’s
Need to Manage its Docket

Courts typically review the first two factorghe public’s interest iexpeditious resolution
of litigation, and the court’s need to mandtgedocket—in conjunction with one another “to
determine if there is unreasonable deldy.fe Eisen 31 F.3d 1447, 1452 (9th Cir. 1994). A
district court is accorded deference as to vdoaistitutes “unreasonable delay” because “it know
when its docket may become unmanagealbde.”

Here, the instant appeals have been peridingearly eleven months. Bankruptcy Rule

!Additionally, on August 27, 2015 thiSourt requested that tiBankruptcy Court determine
whether Appellants appeals were not taken wdgiaith pursuant to 28 U.S.C. § 1915(a)(3), and
whether the appeals should be dismissed pntso Bankruptcy Local Rule 8007-1(c)(2) on the
ground that Appellant failed to perfect the appe@lase No. 14-4836, ECF No. 42. As of the date
of this order, the Bankruptcy Court has rsstued a determinatn on either question.
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8009 requires an appellant to file with the Clenki gerve on the appelle@asignation of items to
be included in the record and a statement okssuthin fourteen dayafter filing a notice of
appeal. Fed. R. Bank. Proc. 8009. Despite the clgairements of the Bankruptcy Rules, for the
first six months after Appellafiled her notices of appeal Apltent took no action to designate
the record, file statements of igsy or indeed to prosecute the appeals at all. Only after this Cg
issued its order to show cause, did Appellant desegih@ record on appeahd file statements of
issues. When vacating the order to show causeCthist ordered Appellanb perfect her record
on appeal by June 8, 2015, and warned Appellattféilure to meet the Court’s deadline would
result in a dismissal with prejudice of both appeBlespite this Court'slear warning, Appellant
untimely filed her statements of issuesJome 25, 2015, well afteréllune 8, 2015 deadline.

Furthermore, Appellant’s designation oétrecord on appealdiuded twenty-seven
transcripts, which Appellant had a duty to orftem the reporter pursuant to Bankruptcy Rule
8009(b)(1). Appellant did not ordéhe designated transcriptsideinstead filed a motion seeking
waiver of the fees for dering transcripts on appe&leeCase No. 14-4836, ECF No. 8. However
because Appellant had not obtained a certificatian the instant appeals are not frivolous and
present a substantial questioarfrthe Bankruptcy Court as required under 28 U.S.C. § 753(f) f
waiver of transcript fees, this Court dediAppellant’s motion. Case No. 14-4836, ECF No. 41.
Accordingly, this Court ordered Appellantimove for such certification from the Bankruptcy
Court within fourteen days @&ugust 25, 2015, and explicitly warned Appellant that failure to d¢
so “[would] result in a dismissaf both appeals with prejudiceld. at 4. Appellant failed to move
for certification by the deadline of September 8, 2015.

Based on Appellant’s dilatory conduct and fesltio follow this @urt’'s deadlines, this
Court finds that Appellant’s delay has beeneasonable and warrants diseal of this actiof.

See Henderson v. Duncga#v9 F.2d 1421, 1424 (9th Cir. 1986lifitaning denial for failure to

% This Court also notes thapfellant obtained from the Bankrupt©purt several extensions of
time within which to file appeal-related documents. Moreover, the Bankruptcy Court determir

urt

ed

that Appellant’s appeals were untimely as tdBalhkruptcy Court orders other than the September

23, 2014 order granting Defendant Brown’s motiondoate Appellant’s entry of defauiee
Bankr. Case No. 13-5065, ECF Nos. 383, 415.
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prosecute where party, among other things, “derged repeatedly the deadlines set by the
district court.”);In re Gruntz 582 F. App’x 735, 736 (9th Cir. 2014) (affirming dismissal of
bankruptcy appeal for failure to prosecute whengetlants, despite repeated warnings from coul
failed to meet court-imposed deadlines).

Moreover, Appellant’s unreasonable delaylaaoncompliance has interfered with this
Court’s ability to manage its dock&ee Pagtalunan v. Galaz291 F.3d 639, 642 (9th Cir. 2002)
(“It is incumbent upon the Court to managedbcket without beig subject to routine
noncompliance of litigants”). Appellant took natiaa in either appeal for six months. When
Appellant did file a designation ttie record on appeal nesponse to this Court’s order to show
cause, Appellant indiscriminately designatee ¢imtire dockets of six bankruptcy cases and
twenty-seven hearing transcripts. Case No4836, ECF No. 9-1, at 1. This led to months of
work by the Clerk of the Bankruptcy Courtttansfer, as of Augu5, 2015, at least 786
documents to the District Court. The Clerk af @istrict Court then had to post each of these
documents on the dockets for the instant two appeals. Many of these documents, such as hd
of pages of certificates of sére and mailing, have no apparerex@nce to Appellant’s appeals.
Court resources are limited. The dofythe court is “not [to] . . guess at what part of the record
may be relevant.In re Morrissey 349 F.3d 1187, 1189 (9th Cir. 2003 order to give fair
consideration to those who call upjinem] for justice, [courts] nat insist that parties not clog
the system.N/S Corp. v. Liberty Mut. Ins. Cdl27 F.3d 1145, 1146 (9th Cir. 1993¢e also In
re Ki Chang ParkCase No. 12-0296, 2013 WL 414223*a(W.D. Wash. Feb. 1, 2013)
(dismissing appeal for failure togsecute based, in part, on destgraof the record that was “so
broad as to be burdensome,easonable, and useless to eitier Court or the Appellee.”).

Accordingly, for the reasons stated aboves @ourt finds that the above two factors
strongly weigh in favor of dismissal.

B. Risk of Prejudice to Opposing Party

“The failure to prosecute diligently is sufficieoy itself to justify a dismissal, even in the
absence of a showing of actual prejudicéhm[opposing party] from the failurdri re Eisen 31

F.3d at 1452. This is because “[tlhe law presumes injury from unreasonable klelefe, as
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previously discussed, this Court finds thgipellant’s delay in thse appeals has been
unreasonable, and therefore thisra presumption of prejudicBee id Thus, this factor weighs in
favor of dismissal.

C. Public Policy Favoring Disposition on the Merits

“Public policy favors disposibin of cases on the merit$agtalunan 291 F.3d at 643.
Thus, this factor generally counsels against dismissahandez v. City of El Monté38 F.3d
393, 399 (9th Cir. 1998).

D. The Availability of Less Drastic Alternatives

Before dismissing a matter for failure to progectiit is not alwaysecessary for the court
to impose less serious sanctions fiostio give any explicit warning¥alley Eng'rs Inc. v. Elec.
Eng’g Co, 158 F.3d 1051, 1057 (9th Cir. 1998). Howevdrilfe district court actually tries
alternatives before employing the ultimate sactf dismissal,” then it is unnecessary for the
district court to explidly discuss alternativedlalone v. U.S. Postal Sen833 F.2d 128, 132 (9th
Cir. 1987). Moreover, “warning a [ that failure to obey a couarder will result in dismissal
can suffice to meet the ‘consideratiof alternatives’ requirementld.

Here, the dockets in both appeals and inuthgerlying bankruptcy caseflect a history of
Appellant’s continuous and repetii failure to comply with té rules and orders of both the
Bankruptcy and District Qurts. Even before filing her noticesappeal, Appellant failed to meet
many appeals-related deadlines in the Bankruptcy C8eeBankr. Case No. 13-5065, ECF Nos.
383, 415. After Appellant filed her notices of app@gipellant failed to designate the record on
appeal and to file statements of issues for @aprately six months until this Court issued an
order to show cause why the appeals shoatde dismissed fdailure to prosecuteSeeCase
No. 14-4836, ECF No. 3. When tl@®urt vacated the order thawv cause, this Court cautioned
Appellant that failure to meet the Court-imposieédline to perfect the record would “result in
dismissal with prejudice of both actions.”$gaNo. 14-4836, ECF No. 6, at 1. Despite this
warning, Appellant did not file her statemenfdssues by the Court-imposed deadline.

Further, in this Court’'s August 25, 2015 ordenying Appellant’s request for waiver of

hearing transcript fees, this Court ordergapgllant to file by September 8, 2015 a motion for
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certification from the Bankruptc@ourt that Appellant’s appeadse not frivolous and present a
substantial question. This Court cautioned Appellant that faituneeet the Court-imposed
deadline to seek the requiredriBauptcy Court certification woulttesult in a dismissal of both
appeals with prejudice.” Case No. 14-4836 FHM. 41, at 4. Although Appellant was on notice
that failure to comply with the SeptemlI8r2015 deadline would resutt dismissal of her
appeals with prejudice, Appetiaifailed to move for certifidgon from the Bankruptcy Court by
the September 8, 2015 deadline. @ reasons stated above, WBsurt finds that this factor
weighs in favor of dismissal.

Although the public policy favorindisposition on the merits weighs against dismissal, tf
Court determines that the public’s interest ipexktious resolution oftigation, the court’s need
to manage its docket, the risk of prejudicappellees, and the avalaty of less drastic
alternatives all weigh in favor of dismissal. TRieurt finds that the fourlctors that weigh in
favor of dismissal outweigh thengjle factor against dismissal.
V. CONCLUSION

For the reasons stated above, this Court DESBES with prejudice thinstant appeals for

failure to prosecute. The Clerk shall close both files.

Fuey - Kb

Lucy H. Koh
United States District Judge

IT IS SO ORDERED.
Dated: September 9, 2015
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